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I. — Geneeally, and Fobm op. 

Leave given to amend the title of an answer, 
although the application was opposed by the 
plaintiff. — Ati, . Gen, v. Corporation of Wor- 
cester, 2 Phil. 3. 

Where a bill was amended before answer, an 
answer, expressed to be, — "To the Bill of Com- 
plaint, &c.," is regular ; but where the amend- 
ment takes place after answer, the subsequent 
answers should be headed, " To the Amended 
BUI of Complaint." — Rigbyv. Rigby, 9Beav. 311. 

A defendant who has answered, cannot have 
the benefit of the Statute of Limitations at the 
hearing, unless he has insisted on it in his answer 
— Barrison v. Boraell, 10 Sim. 382. 

Mode of altering and correcting the title of an 
answer, which purports to be the answer of 
several defendants, where such answer has been 
sworn by some of such defendants, but the others 
refuse to Join in it. — Thatcher v. Lambert, 5 Hare, 
228. 

Defendant to a bill of revivor cannot put new 
matter on record, which might, if stated in the 
answer to the original bill, have produced a 
different decree — it would be impertinent, — 
Nanney v. Totty, 11 Price, 117. 

Peers answering upon honour, are in exactly the 
same situation as another defendant answering 
on oath, — Gilpin v. I/y. Southampton, 18 Ves. 
469, 

The original bill brought for discovery only, 
the amended bill prays relief ; the answer to this 
Vol, II. 



is to be considered as a part of the answer to the 
original bill, as much as if engrossed in the same 
parchment, and a part of the same record, — 
Hildyard v. Creasy, 3 Atk. 303. 

A charge by answer must be discharged by 
proof. — Parteriche v. Powlett, 2 Atk. 383. 

A purchase for valuable consideration, without 
notice, is a defence as well against a legal as an 
equitable title, — Joyce v. De Moleyns, 2 Jon. & L. 
374. 

Where bill as amended was extremely volumi- 
ous, and many interrogatories frivolous, the court 
assumed jurisdiction to make an order that a 
material only, not a full answer, should be re- 
quired. — Willock V. Brorone, 2 Molley, 416. 

If a surety intends to rely upon any fact for his 
defence, as shewing that there was a previous 
agreement between the banker, and the customer, 
to deal with the credit obtained by the customer, 
through the surety in a particular manner, to 
which, if he had known it, he should not have 
consented to become surety, he must bring such 
a defence before the court, by putting it on the 
record. — Hamilton v. Watson, 12 Clk. &Fin. 109. 

A party, after failing in the defence set up by 
his answer, is not to be permitted to try another 
defence, depending on matters not put in issue 
by the answer, and which, therefore, his adversary 
had no opportunity of disproving. — Persae v, 
Persae, 7 Clk. & Fin. 279. 



II. — Admission by. 



Defendants stated in the beginning of their 
answer, that they could not answer further than 
as appeared therein, and in the various docu- 
ments which were set forth in the schedule, and 
which they offered to produce. In the latter 
part of the answer, they admitted the possession 
of various documents, but insisted that some of 
them were privileged communications, and that 
they were therefore not bound to produce them. 
Held, that by the offer of production in the begin- 
ning of the answer, the plaintiff was entitled to 
the production of all the documents mentioned 
in the schedule. — M'Intosh v. The Great Western 
Railway Co., 1 Hall & T. 41. 

A judgment creditor, who had obtained pos- 
session of his debtor's estates under an elegit. 
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filed a bill after the debtor's death, against his 
devisee, claiming to have a charge on the estates 
under 1 & 2 Vic, c. 110, and praying to have the 
debt raised and paid out of the estates. The 
defendent, in her answer, claimed the estates, 
not as a devisee, but under a conveyance executed 
by the debtor in his lifetime. The plaintiff, 
instead of amending his bill, filed a supplemental 
bill against the defendant, praying that the con- 
veyance might be declared to be void as against 
him ; and also, that an ejectment to recover pos- 
session of the estates, which the defendant had 
brought shortly before she put in her answers to 
the original bill, might be stayed; The answer to 
the supplemental bill admitted, in effect, that the 
conveyance was voluntary. The court, however 
Held, that as the admission was made iii the 
answer to the supplemental bill, it was not suffi- 
cient to sustain the injunction. -- Pai/eer T. 
Constable, 13 Sim. 536. : 

A defendant, in his answer, admitted the pos- 
session of documents relating to the matter in 
the bill, except the question whether A. survived 
B., which was the question upon which the 
plaintiff's title to the relief prayed, depended. 
Held, that he was not entitled to haire the docu- 
ments produced.— Edwards v. Jones, 13 Sim. 632. 

The admissions in a joint answer by husband 
and wife, are no evidence against the wife, such 
joint answer being considered as the answer of 
the husband alone. — Elson v. Wood, 2 Myl. & K. 
678. , . ■■■■''. 

A. transferred a sura of stock into the joint 
names of herself and B., and then informed B. 
of the transfer, expressing her confidence that B. 
would fulfil the wishes which A. might express 
to her respecting the same. After the death of 
A., her administrairix filed the bill against B, 
for the transfer of the stock, as part of the per- 
sonal estate of A. B;, by her answer, admitted 
the transfer of the stock into the joint names of 
A, and B., and stated that A. afterwards, from 
time to time, told her (B.) what part of the stock 
and dividends should be transferred and paid to 
different persons, and subject to such disposition, 
desired her to hold the remainder for her own 
use ; and B., also, by her answer, stated that she 
had, in pursuance of such directions, paid the 
several sums to the persons mentioned. Held, 
that the plaintiff having read from the answer 
the admission of the transfer upon trust, was 
bound also to read from the answer the directions 
or declarations of A., as to the trust upon which 
the fund was to be held and disposed of. — 
Freeman v. Tatham, 5 Hare, 329. 

That the plaintiff ought not, in the circum- 
stances of the case, to be allowed to withdraw the 
part of the answer which had been read. — Id. 

That, as to B.'s statement of the declaration of 
A., that the residue should belong to B. herself, 
the court would direct ah issue, giving the 
plaintiff an opportunity of examining B. thereon, 
as to the directions given to her by A. — Id. 

That the plaintiff was not bound to read the 
statement in the answer as to the fact of the pay- 
ments to the other persons having been made, 
and that B. was bound to prove by other evi- 
dence the payments which she had made in per- 
formance of the trusts. — Id. 

On an enquiry before the master, the plaintiff 
read from the answer and examination of the de- 
fendant, the executor, an admission that a pro- 
missory note for £400 belonging to the testator, 
had come to the hands of the oxeoutor shortly 
after the testator's death, and the executor was 



then allowed id read tfee further statemeftt, that 
some years afterwards, when the plamtjff (the 
sole residuary legatee) came of age, he had de- 
livered the note to thei plaintiff, who thanked 
him for taking care of it.— East v. East; 5 Hare^ 

An admission hf a defeiidant in his answer, 
that he alone has been in the possession or re- 
ceipt of the rents and profits of aii estate sinCe a 
time thereiil specified, will not, under a decree 
directing him to account for the rents received by 
him since that tiihe, prefclude him from shewing; 
in the master's office, that part of such rents was 
hot received by him, but was paid by the tenant 
to other parties.' — Hawell v. Hawelli 2 Myl. St 
Cr. 478. 

Defendant, though he might perhaps have 
objected to answer, compelled to make full dis- 
closure, by production of letters mentioned in 
schedule td aUswer. — -Taylor v. Milneri 10 Ves; 
41. , 

Where it appears by the answer, that the real 
estate must be responsible, as that there is no 
personal estate; to be first applied to debts, a re- 
ceiver will be granted in the first Instance.—^ 
Williams vi M'JS'amara, 8 Ves. 71. 

A receiver will not be appointed on equity 
confessed; unless the motion is made immediately 
on the ansvfer being Slei-^Young v. GraAain, I 
Hog. 178i . ^ . 

A receiver will be appointed, oh the admission 
of the debtor that an arrear of interest is due to 
the plaintiff, on a mortgage, althotigh a creditor, 
in possession of the mortgaged premises, does not 
make an admission on the subject. -^Poye v. 
Marqi Wellestiy, 1 Hog. l77. 

Where defendant admits by answer, that there is 
trust fund in his hands ; the court will always, on 
interlocutory application, order payment into 
court. So, where executor is debtor to testator, 
at latter's death. — Rothw>eU v. BotAwell, 2 S. & 
Soul. 217. 



III. — What Bound to Answee; 

Defendant not bound to answer, unless spe- 
cially interrogated. — 16th Gen. Ord., 26th Aug., 
1841,Beav. ed. 168. 

Defendant answering parts not interrogated, 
deemed guilty of impertinence. — Id. 

The rule, that a defendant who answers is 
bound to answer fully, is not affected by the de- 
cision in Adams v. Fisher. — Lancaster v. Evors, 
1 Phil. 349. 

Where a defendant is interrogated as to the 
contents of the books of a company in which he 
is a partner, and the question is one which he 
is bound to answer if he can, it is no excuse for 
not answering, to say that the books are in the 
custody of the officer of the company, and that 
his partners will not allow him access to them. 
If he has a right to inspect the documents, he is 
bound to enforce that right, sind the court will 
give him time for that purpose. — Taulor v. Cun- 
dell, 1 Phil. 222. 

If a defendant submits to answer a bill that is 
not demurrable, he must answer it fully, not- 
withstanding he denies the plaintiflF's title, and 
sets up an adverse one in himself. — Dott v Houes. 
15 Sim. 372. " 

If a bill is wholly demurrable, the defendant, 
if he answers it, must answer fully. — Gatiland v. 
Tanner, 15 Sim. 567, 

Testator, after giving certain benefits to his heir. 
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revoked them in case she should ever dispute his 
wUl or his competency to make it, or should not 
confirm it when required, or should not resist 
any proceeding, by the result of which a greater 
benefit might be attainable by her than was in- 
tended by the will, A bill against the heir and 
others, to establish the will and carry the trusts 
into execution, contained statements, and in- 
terrogatories founded on them, relating to the 
testator's sanity, and to the heir having refused 
to confirm the will. Held, that the heir was not 
bound to answer any of the interrogatories re- 
lating to the testator's sanity, notwithstanding 
the revocation clause might be invalid, or she 
might have made an admission in her answer, 
■which subjected her to its operation if it were 
valid. — Cooke v. Turner, 14 Sim. 218. 

"There is no rule that a defendant must answer 
affirmatively or negatively his own recent facts. 
All that the court can do is to compel a defendant 
to afford such a discovery as he swears he is able 
to give. — Nelson v. Ponsfwd, i Beav. 41. 

Although the defendant's name is omitted in 
the note at the foot of the bill, he must put in an 
answer, though it be a mere formal one. — Wilson 
V. Jones, 12 Sim. 361. 

A bill was filed by a person, claiming to be en- 
titled to a trust fund, against the trustees and 
anotherparty, who, it alleged, claimed an interest 
in the fund ; and it contained various allegations, 
tending to shew that he had mixed himself up 
with the whole transaction, and had rendered the 
suit necessary by his personal conduct ; and it 
prayed that that party might pay the costs of the 
suit. Held, that as the bill did not state simply 
that the defendant claimed an interest in the 
fund, it was not sufficient for the defendant to 
put in a mere disclaimer, but that he must 
answer the bUl fully. — Graham v. Coape, 9 
Sim. 93. 

One of several defendants served with the 
subpoena to appear and answer, is, under the 
16th Order of August, 1841, not boxmd to put in 
• any answer to the bill, where he is not required 
to do so by the note inserted at the foot of the 
bUl under the 17th Order ; but, in default of 
answer by such a defendant vrithin the time 
allowed for answering, the plaintiff may file a 
traversing note against him under the 21st Order. 
Hughes v. Lipscombe, 3 Hare, 341. 

The rule where a defendant submits to answer, 
he must answer fully, does not apply where the 
matter of discovery is immaterial to the relief 
sought by the bUl. — Woody, Eitchings, 3 Beav. 
504. 

A charge in a bill, that papers and documents 
are in the possession or power of the defendant 
or his solicitor, is not answered by a denial that 
they are in the possession or power of the de- 
fendant.— Son<i V. Northover, l.Y. & C. 221. 

The original bill sought to set aside an ap- 
pointment on the ground of fraud. The plaintiff 
then amended his bill, and inquired as to the 
mode in which the appointment was executed 
and attested. Held, that the plaintiff's being 
one of legal validity, and equitable invalidity, the 
inquiries were irrelevant, and therefore need not 
be answered. — Codrington v. Codrington, 3 Sim. 
519. 

Although it is a settled rule that a Court of 
Equity will not compel a defendant to make a 
discovery which will subject him to pains and 
penalties ; yet, if between the filing and hearing 
ofthe plea, the time for suing for the penalties 
expires, the plea will be overruled.— Co»y. of 
Trinity House v. Burge, 2 Sim. 411. 



The rule that a party is not bound to discover 
his own case, is confined to matters of title, not 
to matters of account. — Corbett v. Hawkins, 1 Y. 
& J. 426. 

Demurrer to so much of a bill as called for a 
discovery of cases laid before counsel, and the 
opinions overruled, as covering facts material to 
the plaintiff's case. — Richards v. Jackson, 18 Ves. 
474. 

To a bill for an account, a settled account was 
suggested by the answer but notproved. Liberty 
given to surchage and falsify if the master should 
find any settled account. Bill impeaching an 
account, to have liberty to surcharge and falsify 
must lay a ground by alleging some specific 
errors. — Kinsman v. Barker, 14 Ves. 579. 

Bill prayed that the defendant might state the 
particulars of his pedigree as heir, and of the 
births, baptisms, marriages, deaths or burials ; 
demurrer allowed. — Ivy v. Kekewick, 2 Ves. J. 
679. 

Demurrer to discovery of defendant's title 
under a settlement, in contradiction to which 
plaintiff claimed, overruled, being unsupported 
either by answer or plea, to a specific chaige in 
the bill. — Stroud V. Deacon, 1 Ves. 37. 

Persons claiming lands by a will or other 
voluntary disposition, and having the law on 
their side, are entitled as against the heir at law, 
to the assistance of a court of equity for the dis- 
covery of the deeds and writings relating to the 
devised estate, and to have them delivered up as 
following the lands. — D.'s Newcastle v. Lord 
Pelham, 3 Bro. P. C. 460. 

By indenture, a farm was demised at yearly 
rent, with a covenant by tenant, that if, during 
the last three years of the term, he should sow 
more than seventy acres of clover in one year, 
he should pay an additional rent of £10 a year 
for every acre above seventy, for the remainder 
of the term : — Held, that the additional rent 
was in the nature of stipulated damages, en- 
titling plaintiff to a discovery in aid of an action 
at law, and a plea that the discovery would sub- 
ject defendant to penalties, was overruled. — 
Jones V. Green, 3 Y. & J. 298. 

Plea that the discovery will subject the de- 
fendant to penalties, does not require the support 
of an answer, as a plea of purchase for valuable 
consideration without notice does, as to facts 
fi:om which notice is inferred. — Colridge v. 
Boare, 16 Ves. 69. 



IV. — Of Infant and Attoenet General. 

As to the necessity of infants and the Attorney 
General raising the points of their defence spe 
cifically by the answer, instead of putting in. 
what is termed the common answer. — JUme v. 
Rardwicke, 9 Beav. 148. 

The answer of a married woman, who is an 
infant, cannot be taken either separately, or 
jointly with her husband until she has had a 
guardian assigned. — Colman v. Northcote, 2 Hare, 
147. 

In order to enable an infant defendant to enter 
into evidence in support of facts which would 
not otherwise be in issue in the cause, it is pro- 
per that they should be stated in his answer ; 
but whatever admissions may be made or points 
tendered in issue in the answer of an infant, the 
plaintiff is not in any degree exonerated firom 
proving, as against the infant, the whole case on 
which he relies. — Holden v. Heam, 1 Beav, 445, 
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v.— Op Pbbson Cominq op Age. 

An infant defendant on attaining twenty-one, 
discharged the solicitor who had acted for her 
in the suit. Afterwards that solicitor was served 
with a subpoena for her to hear, judgment. He 
returned the subpoena to the plaintiff's solicitor, 
»nd stated, at the same time, that the defendant 
had come of age, and that he was no longer era- 
ployed for her. Some months afterwards the 
cause was heard, but without the defendant 
having been served with a subpoena to hear 
judgment, or any one appearing for her at the 
hearing ; and a decree was made, in which she 
was described as an infant. Held, that she was 
entitled to put in a new answer to the bill. — 
Snow V. flofe, 15 Sim. 161. 



VI. — Of Lunatic, 

An attachment having issued against a 
married man for want of answer of himself and 
wife, the sheriff returned, cepi corpus, but that the 
husband was insane, and therefore incapable of 
answering. Ordered, that the wi:fe should answer 
separately, and that the senior six clerk not 
toward the cause should be appointed guardian 
to the husband to put in bis answer.-r-Esteourt v. 
Ewinglan, 9 Sim. 2d2. 

• A plaintiff cannot except for insufficiency to 
the answer of a defendant of unsound mind, 
against whom a commission of lunacy is, or has 
not been issued, answering by his guardian. — 
Miokletwaite v. Atkinson, 1 Coy, C, C, 173,. 



VII. — Or FoREIGNEB. 

It is not necessary that the answer of a foreigner 
should be in his own language. — St, Katharine's 
Dock Co. V. Mantzgu, 1 Coll. C. C. 94. 



VIII. — Schedule. 



Trustees of real estates, having in a schedule 
to their answer to a bill for an account of the 
trust estates, set forth the minute particulars of 
the different estates with undue prolixity and 
diffuseness, a general exception to the schedule, 
as being impertinently set forth, was allowed by 
the master, and an exception to his report was 
overruled by the court, although it appeared 
that there were a few passages in the schedule 
which were not liable to that objection. — Byde 
V. Maaterman, 1 Cr. & Ph. 265. 

A bill was filed for account of dealings and 
transactions between the parties, and to restrain 
an action brought by the defendant against the 
plaintiff for a breach of contract in not accepting 
bills drawn on him by the defendant. Held, 
that the plaintiff was entitled to inspect those 
parts only of the books mentioned in the schedule 
to answer, which related to matter in question in 
the suit i and, that if he wished to inspect other 
parts of them with a view to his defence to the 
action, he must file a bill of discovery. — Baioson 
y. Samuel, 9 Sim. 442. 



IX. — OVEBRIILING DeMURKER. 

More than twelve days after bill filed, a de- 
fendant filed a pleading, which was a demurrer, 
and also an answer to the whole bill ; Held, that 



notwithstanding the 37th Order of August, 1841, 
the answer oveyrujed the demurrer, and that it 
was not necessary to move to take the pleadings 
off the file as irregular. — S^py v. Garliie, 1 fle Q. 
& S. 896. 

When a defendant puts in answer to part of a 
bill, and a demurrer to the rest, and the demurrer 
is overruled, and the plaintiff then amends his 
bill, either by adding parties or generally, the 
plaintiff's right to except to the answer for insuffi. 
oiency, will not be waived by such amendment. 
-^Taylor v. Bailej/, 3 Myl. & Cr. 677. 

A defendant, who had fully answered a bijl, 
afterwards, upon the bill being amended, put in 
a demurrer to the whole of the amended bill. 
The hill, as amended, did not materially vary the 
case originally made against the demurring party, 
and it retained a large portion of statement 
which he had previously answered. Held : — First 
That the court was entitled to look into the record 
for the purpose of seeing whether passages 
existed in the amended bill, which had been 
previously answered as part of the original bill ; 
and Secondly, That as the fact was admitted to be 
so, the answer overruled the demurrer.-r-ffiKcev. 
Goodson, 3 Myl. & Cr. 653. 

By the effect of the 37th General Order of 
August, 1841 , the answer put in by the defen- 
dant to an original bill, although it extends to 
matters retained in the amended bill, does not 
preclude the defend?int from demurring to such 
amended bill, by overruling the demurrer, as it 
would have been held to do before that order 
was made,— -JfyWe v. E(liee, 6. Hare, 505. 



X. — Scandal and Impeetinence. 

In an information, seeking to set aside a deed 
alleged to have been executed, in fraud of pro- 
ceedings under an outlawry ; Held, not imper- 
tinent to state, that at the time of the execution 
of the deed, the outlaw was residing at Holyrood 
to avoid his creditors, or that his object in exe-« 
cuting the deed was to delay and defeat his cre- 
ditors. Though it is not necessary that the relator 
in an information should have an interest in the 
subject of the suit ; yet, a statement of only a few 
lines, shewing what interest the relator had, was 
held mere surplusage, and not impertinence. 
Where themasterand the court below had come to 
different conclusions upon exceptions for imper- 
tinence, the Lord Chancellor, in afSrming the 
decision of the court below, gave no costs of the 
appeal. — Att. Gen. v. Rickards, 1 PhU. 383. 

A plaintiff may call for information of a very 
minute character, which the defendant is bound 
in duty to afford ; yet, he may do it in such a 
way as to amount to what is called impertinence, 
or prolixity amounting to impertinence. — Mar- 
shall V. Mellerah, 6 Beav. 558. 

Where a party is required to set forth informa- 
tion, and he refer to a book containing all that 
information ; it will be impertinent for him 
afterwards to repeat the information contained 
in that book. — Id. 

Exceptions for impertinence cannot be sus- 
tained, if the materiality of the passages is so con- 
nected with the merits of the cause, as to render 
it proper matter for discussion, and for the deter- 
mination of the court at the hearing. — Att. Gen. 
V. Rickards, 6 Beav. 444. 

An information was filed by the Attorney 
General, at the relation of A. B., to set aside a 
fraudulent deed, executed by an outlaw in a 
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civil action, between the payment and inquisition. 
Held, that statements shewing the interest of the 
relators, and the motives lor the execution of the 
deeds as against the creditors) were not impertl- 
nent.-^Id. 

Before answer to a bill for specific perform- 
ance, the plaintiff obtained an order of reference 
as to title. The defendant, under threat of attach- 
ment) put in his answer, in which he alleged that 
one al the conditions of sale was framed with a 
fraudulent intent. Held, that that allegation 
was ndt impertinent. — Emery v. Pickering, 13 
Sim. 583. 

On the Sth December, 1839, an information 
relating to a free school, to which the master and 
ushei were two of the defendants, was heard, 
but judgment was reserved ; shortly afterVards, 
the master and usher resigned, aiid a new master 
and usher were appointed. In November, 1840, 
judgment was pronounced, but the decree was 
not drawn up. In March following, an original 
information, in the nature of a supplemental one, 
vras filed against the new master and usher, 
praying the same relief against them as was 
prayed by the former information ; and as the 
informant would have b6en entitled to against 
their predecessors. In May following, the mi- 
nutes of the decree on the prior information was 
finally settled, and, under an order to which the 
new master and usher were not parties, the decree 
wasdated the Sth of December, 1839. In January, 
1812, the new master and usher put in their 
answer, stating new matter, in order to shew 
that the relief prayed by the information against 
them, ought not to be granted. Held, that they 
were at liberty to do so, and consequently, that 
their answer was not impertinent. — Att. Gen, v; 
Foster, 13 Sim. 282. 

After the trustees of a charity had put in their 
answer in a suit, and before the hearing, one 
trustee died, and another resigned ; new trustees 
were appointed in their stead, but were not made 
parties to the cause before the hearing. After 
the cause was heard and judgment pronounced, 
an information was filed against the new trustees, 
praying the benefit of the former proceedings 
against them, and that they might be removed as 
persons not duly qualified. The new trustees 
by their answer, made a case to shew that the 
decree, if enforced, would be prejudicial to the 
charity, and insisted that it ought not to be made 
against them. Held, that the new trustees came 
in under the founder, and not under the trustees 
for whom they were substituted ; that the issue 
on the information was not merely whether the 
new trustees were bound, or not, by the decree ; 
that having been trustees at flie time of the 
decree, they ought to have been made parties ; 
that not having been parties, they were not so 
bound by the former proceedings, as to be pre- 
cluded from making a case by way of defence to 
the suit ; and that the statement in their answer 
of further facts for that purpose, was, therefore, 
not impertinent. — Id. 2 Hare, 81 

Beference for scandal and impertinence on the 
joint petition of plaintiff, and of his solicitor ; the 
pleadings being scandalous as to the latter. — 
Bishop V. Willis, 5 Beav. 83 n. 

SoUcitoi haying inserted scandalous matter in 



an answei and put counsels' name thereto without 
authority ; committed and ordered to pay costs. 

Astranger to a cause, cannot, as of course, except 
to and refer a pleading, alleged to be scandalous 
as to him, and impertinent as between the parties, 
but he may be authorised so to do, upon making 
a special application to the court. — Williams v. 
Douglas, 6 Beav. 82. 

After the defendants had answered a bill, one 
of the plaintiffs died, upon which a bill of revivor 
was filed, praying that the defendants might 
answer it. The defendants in their answer, 
admitted the right to revive, and stated, that 
since answering the original bill, they had become 
bankrupt and obtained their certificates. Held, 
that those statements were not impertinent. — 
Langley v. Fisher, 10 Sim. 315. 

The master's decision on a question of scandal 
or impertinence ; brought before him under the 
73rd Order of 1828, is not final; and, therefore, 
he ought to issue a certificate of his opinion. — 
Phipps v. Henderson, 10 Sim. 631. 

Exceptions for scandal and impertinence taken 
on summary proceedings upon petition, should, 
where there is no clerk in court, be served on the 
solicitor. — In re Carnall 1 Beav. 226. 

IJpon a reference of an answer for prolixity 
and impertinence. — Held: — First, That the de- 
fendant being required to set forth whether a 
document in the plaintiff's possession, and pur- 
porting to have been signed by the person under 
whom the defendant derived, was correctly stated 
in the bill, it was not prolix to state, that in a book 
belonging to that person he found an entry, 
which he believed to be the document referred 
to in the bill, and to set a verbatim copy of it in 
the answer, it differing in one slight respect &om 
the document in the bill. Secondly, That the 
defendant being required to set forth a document 
at length, it was not impertinent to set forth an 
abstract only of it. Thirdly, That to set forth a 
verbatim copy of a letter of the plaintiff to the 
defendant, which was not called for by the bill, 
nor stated in the answer to be evidence of any 
fact charged by the answer as part of the de- 
fendant's case, was prolix and impertinent, 
though it might be a material letter. Fourthly, 
That setting out very minute accounts in 
answer to an interrogatory calling for them, was 
not prolix or impertinent, though accounts were 
unnecessary. — Barry v. Barrison, 1 Jon, & Ca. 
278. 

An information, filed by the Attorney General, 
at the relation of A. and B., praying for the 
Crown the benefit of a judgment in outlawry, 
against C, and that a deed executed by C, con- 
veymg his property to trustees, might be set aside 
as fraudulent and void as againstthe Crown, con- 
tamed short statements shewing the interest of 
the relators, and that the motives for the deed 
were to defraud C.'s creditors. Held, that these 
statements were not impertinent, although it is 
not necessary that a relator in an information 
should have an interest in the subject of the suit ^ 
yet, a statement showing his interest is not im. 
pertinent ; as, in the event of the suit failing, the 
costs may be more easily apportioned. — Rit^rdi 
V, AU, Gen., 12 Clk. & Fin, 30. 
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I. — For What Bill may be Brought. 

The bill, stating the title of the plaintiffs as 
equitable mortgagees by deposit of deeds, and 
that certain persons, represented by the defend- 
ants, had got possession of the mortgaged estates 
tinder elegits sued out by them in concert with 
the mortgagor, upon judgments obtained sub- 
sequently to the date of the equitable mortgage 
in the names of those parties ; but, at the in- 
stance of the mortgagor, and for fictitious debts, 
prayed that the plaintiffs might be declared en- 
titled, as equitable mortgagees, to priority over the 
elegits and the judgments so obtained, arid that 
such judgments and elegits might be declared 
. fraudulent and void as against the plaintiffs, and 
that the mortgage security might be realised and 
the proceeds pafi. to the plaintifis towards satis- 
faction of their debt, and that a receiver might be 
appointed and the defendants restrained from 
receiving the rents of the mortgaged premises, 
and also from permitting the mortgagor to receive 
them. An order for a receiver, which had been 
made by the Vice Chancellor, was discharged 
upon appeal by the Lord Chancellor, his lord- 
ship being of opinion that the charges of fraud 
and collusion were not made out against the 
parties who had obtained possession under . the 
elegits ; and that the question whether the plain- 
tiffi were entitled to priority over the defendants, 
independently of these charges, was not open to 
them in the present state of the record, inasmuch 
as it was clear, from the frame of the bill, that 
the claim of the plaintiffs did not profess to be 



founded upon any such ground. — Whitv>orih\, 
Gaugain, 1 Cr. & Ph. 325. 

A testator devised and disposed of his English 
and Scotch estates in strict settlement, and he 
directed his trustees, and the survivor and exe- 
cutors, and administrators and assigns of such 
survivors, to invest his personal estates in lands 
in England or Scotland, to be settled according 
to the uses of his estates in those countries res- 
pectively. And he empowered the person, for 
the time being, in possession of his English estates, 
or his guardian, to appoint new trustees, who 
were to have the same powers as the old. After 
the testator's death, the principal part of the pro- 
perty was invested in Scotland. In 1833, the 
trustees being all dead, the representative of the " 
survivor declined to act. The English estate 
then stood limited to A., an infant, in tail, with 
remainders over, and the Scotch estate to A, for 
an unalienable estate, in fee, with remainder to 
his heirs male, with remainders to B., C, D., &c., 
the plaintiff, and others, for similar unalienable 
estates in succession. In 1833, A. filed a bill 
against the representative of the surviving trus- 
tee, and against B. and some other parties, 
coming, subsequent in the Scotch estate, to the 
plaintS, but omitting, the plaintifis insisting, that 
too much of the personalty had been invested in 
Scotland. B. appeared voluntarily, and put in 
his answers. Before the decree, A. had a guar- 
dian appointed, and by the decreet made in 1S33, 
the existing trustee, at his own request, was dis- 
charged, and the master was directed to appoint 
new trustees ; and it was declared that the im- 
invested personalty ought to be invested in 
England. A. afterwards executed disentailing 
deeds, and obtained payment of the whole fund. 
By the death of A. and the other preceding per- 
sons without issue, the plaintiff became entitled 
in possession to the Scotch estates, and he there- 
upon instituted this suit to be relieved from the 
decree of 1833. Held, that he was not bound by 
that decree ; and, secondly, that he was entitled 
to obtain relief by original bill. — Fordyce T. 
Bridges, 10 Beav. 90. 

There may be circumstances under which the 
court will, at the suit of universal legatees, under 
a will, direct an account against a debtor or the 
testator's estate, without collusion being esta- 
blished between the debtor and the personal 
representative, or any evidence of insolvency on 
the part of the latter, or of his refusal to sue the 
debtor, other than his omission to institute pro- 
ceedings for a considerable period. 

Qu(ere : Whether an honest refusal by an exe- 
cutor to institute a suit against a solvent person, 
reasonably alleged to be equally indebted to the 
testator, is sufficient of itself to enable the uni- 
versal legatee of the testator to sue the debtor in 
equity, making the executor a party. — Barker v. 
Birch, 1 De G. & S. 376. 

Bill by the obligee in a bond who had delivered 
it up by mistake (as he alleged) to the defendant, 
the obligor, to recover the amount due on it. The 
answer admitted the delivery of the bond, and 
that the defendant had destroyed it, but traversed 
the allegation as to mistake. Held, at the hearing, 
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that as the answer admitted the bond to have 
been destroyed, the court had jurisdiction ; uot- 
\rithstaiiding there was not annexed to the bill 
an affidavit that the bond was lost or not in the 
plaintifl's custody. — Crope v. Bedingjield, 12 Sim. 
36. 

Under a deed of 1658, a manor, with its rights, 
members, liberties and appurtenances, saving and 
reserving certain lands therein-mentioned, was 
conveyed to trustees upon trust, to permit the 
persons named in the schedule to the deed, their 
heirs and assigns, being tenants of the several 
messuages and tenements mentioned in the sche- 
dule, to have and convert to their own use a rate- 
able proportion of the rents and profits of the 
manor, according to the yearly rents and purchase 
monies paid by them respectively, for the purchase 
of their messuages and tenements. A schedule 
'was added to the deed, containing the names of 
certain persons, and their tenements. XTpon a 
bill filed by a person claiming to be a tenant of 
the manor under the deed, and who proved that 
his estate was part of one of the tenements men- 
tioned in the schedule, praying to be declared 
' entitled to the benefits of the^ deed of trust, and 
particularly to the right of sporting over the 
manor. Held: — First, That the plaintiff could not 
sustain the bill, simply as a tenant of the manor, 
inasmuch as certain of the lands being reserved 
under the deed, it did not appear that all the 
tenants were entitled to the benefits of the deed ; 
and. Secondly, That he could not sustain it as .a 
tenant under the deed, because it did appear that 
any of the assurances by which the property was 
conveyed to him expressly mentioned the right 
of sporting, and such an interest in the profits of 
the manor could not be annexed to the various 
tenements mentioned in the schedule without 
appropriate words of conveyance for that purpose. 
— Hutchinson v. Morritt, 3 Y. & C. 647. 

A. having dealings with B., C, and D., who 
traded under the firm of B. & Co., and having 
became indebted to them on several transactions, 
entered into a covenant with them for payment 
of the whole amount ; B. and D. afterwards died, 
and C retired from the firm, and assigned her 
interest to E. The business of the firm was con- 
tinued by E. and F., under the firm of B. & Co., 
and A. continued his dealings with that firm, and 
made various payments to them. Upon a bill 
brought to restrain an action on the covenant 
brought by C. and D. :— Held :— First, That the 
subsequent payments byA. toE. and F. could not 
be applied in reduction of the money secured by 
the covenant, unless it could be shewn that C. 
had assented to that arrangement. Secondly, That, 
although on the ground of an apparent unity of 
interest between C. and E., a bill of discovery in 
aid of his defence to the action might be sustained 
against them by A., with a view to ascertain the 
relation which subsisted between them, yet such 
a bill was not sustainable against F., or any of 
the qtumdam partners of the firm of B. & Co., 
they being merely witnesses in the matter be- 
tween A., C, and E. Thirdly, That, although on 
the ground of intricate transactions between A., 
C, and E., a bill for an account might lie by A. 
against the two latter, yet such a bill was not sus- 
tainable against the other partners. Also, upon a 
mere general charge of mutual dealing, and no 
special connexion appearing between their ac- 
counts and those of A., C, and E. Fourthly, That 
the bill which prayed the enforcement of a docu- 
ment under which it was alleged that the debt 
secured by the covenant had been compounded, 



was not sustainable, the bill not shewing the 
nature of the conditions under which such com- 
position had been taken, or that the plaintiff had 
complied with any condition, or had paid any 
sum of money in relation to such alleged compo- 
sition. Fifthly, That the bill not being good for 
equitable relief, was not good for discovery in laid 
of the defence to the action. — Jonea v. Mauna, 3 
Y. & C. 347. 

A bill was filed in the joint names of the lessee 
of the vicar and the vicar against an occupier of 
lands for the recovery of tithes. The bill stated 
that the plaintiff, the vicar, in the year 1832, de- 
mised to the other plaintiff the tithes arising and 
renewing on the defendant's farm and lands for a 
term of years, commencing at Michaelmas, 1832, 
and then unexpired. The defendant, by his an- 
swer, admitted the demise as stated in the bill, and 
submitted that the plaintiff, the vicar, had no 
interest in the subject-matter of the suit, and had 
no right or title to maintain the same. Held, on 
the hearing of the cause, that if the demise were 
by parol; the vicar was rightly joined as a co- 
plaintiff, but if by deed then he was an improper 
party, but that the court (there being no evidence 
on the subject) might treat the expression " 4e- 
mised" as u it had been "demised by p^ol," 
that construction being the most natuf-al and 
reasonable, giving full effect to the whole bill, 
and the contrary construction rendering the bill 
altogether erroneous. — Foot v. Beaaant, 3 Y, & 
C. 320. 

A bill in equity will lie at the suit of a life 
assurance office to have a policy delivered up to 
be cancelled, on the ground of fraud in effecting 
the insurance, where the instrument is not void 
on the face of it, and in such case the plaintiffs 
have a better equity if they bring their bill in the 
lifetime of the assured than if they wait till after 
his decease. — Fenn v. Craig, 3 Y. & C. 216. 

Where, by the terms of a settlement, £7,000 
stock was vested in trustees upon certain specific 
trusts, and the bill alleged that one of the trustees 
had sold out the stock and applied part of it in 
discharge of a claim in no way connected with 
the trust : — ^Held, although the bill did not make 
a case, or pray for inquiry upon this point, that 
the plaintiffs were, nevertheless, entitled to an in- 
quiry ; the trustee, by his answer, stating that 
the stock so applied had been included in the 
settlement by mistake, notwithstanding that he 
himself had been a party to and had executed the 
settlement. — Angell v. Dawaon, 3 Y. & C. 308. 

A suit in this court by the churchwardens of 
a parish, to restrain a person from pullmg down 
the churchyard- wall is maintainable ; and the 
churchwardens, notwithstanding their office has 
ceased, may file a supplemental bill for the pur- 
pose of stating facts occurred since the filing of 
the original bill, and may join their successors as 
co-plaintiffs with them in the supplemental suit. 
— Marriott v. Tarpley, 9 Sim. 279. 

A bill for the delivery up of a void lease may 
not be demurrable, although it may appear from 
the statements in the bill that the lease is void on 
the face nf it. — Moleatoorth v. Howard, 2 Coll. C. 
C. 145. 

Sumble : That upon a bill filed by assignees of a 
bankrupt against a judgment creditor of the 
bankrupt, impeaching the alleged amount of the 
judgment debt, and praying an account, it is a 
good ground of equitable relief, that at the time 
when the action, in which the judgment was ob- 
tained, was commenced, the bankrupt was in 
pecuniary difficulties, and was pressed for pay- 
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ment of his debts by several of his creditors, and 
that he was unable, by reason of such difficulties, 
to attend to the defence of the action. — Boyd v. 
Mmle, 2 Coll. C. C. 324. 

In a bill for all account, the plaintiff, in general 
terms, charged errors in. the accounts between 
him and the defendant, and stated that they ap- 
peared in a certain report of an accountant, but 
the bill did not state the report, or specifically 
point out the errors. Held, that the plaintiff 
could not, on record, give evidence of the report, 
gr of such errors, and that, notwithstanding the 
defendant had stated the report in his cross 
bill, and had explained some of the errors. — 
Shepherd v. Morris, 4 Beav. 252. 

A perishable fund was for some time 'wrong- 
fully enjoyed in specie, by the tenant for life ; the 
remainder-man filed a bill for an account, and to 
ascertain the residue. Before filing the bill, the 
plaintiff had notice that part of the residue con- 
sisted of long annuities, and he was again in- 
formed of that fact by the answer, but he made 
no objection thereto, either by the original, or by 
the amended bill, and at the hearuig, the common 
decree for an account was made. The master 
declined entering into the question of the right of 
the tenant for life to enjoy the long annuities, but 
he stated the fact on his report. The report was 
confirmed, and by consent no exceptions were 
taken. Held, on further directions, that the long 
annuities must then be converted into consols, 
but the court refus'ed to make the widow account 
for her prior receipts. — Litchfield v. Baker, 2 
Beav. 481. 

One of the provisional directors of a projected 
railway company (which was not carried into 
execution) was sued by the engineer, for services 
performed, in surveying the line of the proposed 
railwayrand judgment was recovered against him 
in that action. TJpon a bill filed by him against 
his co-directors, for contribution, it being ob- 
jected that the suit ought to have been for the 
general administration of the partnership affairs : 
— ^Held, that the suit was properly framed., — 
hefroy v. Gore, 1 Jon. & L. 671. 

A bill for chief-rent is sustainable in this court ; 
where, in consequence of the acts of the party 
liable to pay such chief-rent, all the difficulty in 
the way of the plaintiff's proceeding at law has 
been occasioned. — The Archbishop of Dublin v. 
Lord Trimteston, 2 Dru. & W. 535. 

After a judgment at law, finding payment 
made to a railway company to be over-charges, 
a bill iiled, pending a writ of error on that judg- 
ment, to restrain the company from continuing 
the over-charges, and for an account, &c., is not 
improper or premature, and the plaintiffs are en- 
titled to the costs. — Barrett v. Stockton 4' Dar- 
lington Railway Co., 1 Clk & Fin. N. S. 18. 

Money was paid into court to abide the result 
of such bill and vested in stock. Held, that the 
party entitled to the stock was entitled to the 
accumulations thereon. — Id. 

If a bill or information disclose upon the facts 
stated in any part of it, ground for a decree in 
equity, it is maintainable. — The Mayor, Sgc. o, 
London v. The Att. Gen. 1 Clk, & Fin. N. S. .40. 

A bill which raised a legal question, may be so 
framed, as not to be open to a demurrer on that 
account ; but on the real nature of the question 
appearing, at the hearing, a court of equity will 
refuse to interfere. — Id. 

A tenant of lands, in Ireland, under the seventh 
renewal of a lease made in 1672, not in existence, 
]but admitted to contain an agreement as to the 



amount of fine to be paid, » upon the renewing 
or inserting of any life or lives,'^filed a bill tor re- 
newal against the lessor's assigns ; and relerring to 
the recitals of that agreement in former renewals, 
as evidence of the covenant contained in the ori- 
ginal lease, prayed that that covenant be decreed 
to be a covenant for perpetual renewal. Held, that 
the case so made, and the issues tendered by the 
bill, were confined to the construction of the 
agreement as to the amount of the fine contained 
in the lease of 1672 and identified by the reference 
to the recitals of it, in the renewals, and did not 
warrant either of the two issues directed by the 
court below, to try, (1st.) Whether, at or before 
the making of the lease of 1672, (which was 
previous to the Statute of Frauds in Ireland), 
there was an agreement between the parties for 
a lease of lives renewable for ever. (2nd.) 
Whether that lease contained any agreement or 
covenant for renewal, independent of the agree- 
ment as to the amount of the fine to be paid on 
inserting any life or lives. The latter issue would 
be consistent with the bill, if it had prayed relief, 
on the ground that the original lease being lost, 
the dealings between the parties for one hundred " 
and twenty years, justified an inference, that it con- 
tained a covenant for perpetual renewal ; but 
the draftsman was precluded, by former pro- 
ceedings, from framing the bill. — Smyth -y, Nangle, 
7 Clk. & Fin. 405. 



II. ^FoEM OP. 



The proper form of a bill by an equitable mort- 
gagee, being also a specialty creditor who seeks 
to charge the real assets of a testator generally, as 
well as to enforce his security, is on behalf of the 
plaintiff, and all other the creditors of the testator ; 
and the court permitted a plaintiff at the hearing 
to amend his bill accordingly, and (with reference 
to the Statute of Limitations) ; Held, that such bill 
must date from the day of the filing of the original 
bill, and not from the day of the amendment. — 
Blair v. Ormond, 1 De G. & S. 428. 

Although a defendant's name is omitted in the 
note at the foot of the bill, he must put in an 
answer, though it be a mere formal one. — Wilson 
V. Jones, 12 Sim. 361. 

The court vrill not allow a bill to be filed, with- 
out the name of a solicitor affixed thereto. — ■ 
O'Shea y. , Fl. & K. 666. 



in. — Statino Pabt. 



In a suit against a sovereign prince, who is also 
a subject, the bill ought, upon the face of it to 
shew a case rendering the sovereign prince liable 
to be sued as a subject. — The Duke of Brunswick 
V. The King of Banover, 6 Beav. 1 . 

A simple allegation, that a foreign instrument 
depending on foreign law is null and void, is too 
vague. — Id. 

An incorrect statement in an original bill, is 
not displaced by a statement to the contrary in 
a bill of revivor and supplement, filed by the 
plaintiffs in the suit. The incorrect statement 
ought to be struck out of the original bill by 
amendment. — Strickland v. Strickland, 12 Sim. 

Where there are alternative allegations of facts, 
the opposite party is entitled to adopt, as against 
his opponent, whichever of the alternatives he 
pleases. — Williams v. Plight, 5 Beav. 41. 
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A statement " that the defendant alleges and 
the plaintiff believes the fact to be," is not a suf- 
ficient allegation of a materiEil fwA.-~^Egremont v. 
Cotcell, 5 Beav. 620. 

Where a bill of interpleader is filed respecting 
a sum of money on which interest is recoverable 
at law, under 3 & 4 Will, i, c. 42, s. 28, the 
plaintiff ought to offer by his bill to pay the in- 
terest. — Rignoldv. AudUmd, 11 Sim. 23. 

Two members of a company filed a bill against 
the directors, and afterwards obtained an injunc- 
tion against them. A new director was after- 
wards elected j and on his doihg an act. in con- 
junction with one of the original directors, which 
was prohibited by the injunction, the plaintiff 
filed a supplemental bill against him, stating that 
fact, but omitting the allegations in the original 
hill. Held, that the plaintiffs had stated snffi- 
cient to maintain their supplemental bill.— Fijerj 
T. Lord Avdky, 9 Sim. 72. 

General charges of averments, without force, if 
unsupported by a statement of particulai' facts of 
the effect of which the court may judge. — Bunter 
y. Daniel, 4 Hare, 432. 

An averment in a bill to restrain the setting up 
of outstanding terms in ejectment ; that H. being 
or claiming to be, entitled to the premises, devised 
them to the plaintiff, and positively averring the 
title of the plaintiff thereto, accompanied by state- 
ments showing that his claim was founded upon 
the devise : — Held, to be sufficiently certain upon 
general demurrer. — Houghton v. Reynolds, 2 Hare, 
264. 

There is no rule of pleading which requires that 
the facts creating the title of the plaintiff to relief, 
must appear in the stating part, or before the 
charging part of the bill ; but an allegation, that 
the defendant pretends, &c., and a general charge 
of the contrary of such pretences, is not an aver- 
ment of the facts implied in the contrary charge. 
—Id. 



rV". — Chaegino Part. 

Where a bill for an account, which relies on 
certain items as the ground for transferring the 
matter from the jurisdiction of a court of law, to 
that of equity, also contains a general vague 
charge of there being voluminous and intricate 
accounts between the parties ; then, if the 
plaintiff fails in supporting his equity upon the 
particular items, he cannot maintain the bill 
against a demurrer upon the latter vague charge. 
— Darthex v. Clemen), 6 Beav. 165. 

A general charge, that a defendant claims an 
interest in the matters in question in the suit, is 
insufficient to avoid a demurrer. — Plumbe v. 
Plumbe, 4 Y. & C. 345. 

Quaere : Whether, by analogy to proceedings at 
law, under the Statute 3 & 4 Will. 4, c. 42, s. 2, it 
is necessary, in charging executors in their repre- 
sentative character for the plaintiff, to allege by 
his bill, that he has commenced proceedings 
against them, within six months after they have 
taken out administration.— Prin^fe v. Crooks, 3 
Y. & C. 666. 



V. — Inteukogati.no Paiit. 

That the interrogatories contained in the inter- 
rogating part of the bill shall be divided, as 
conveniently as may be, from each other, and 
numbered consecutively, 1, 2, 3, &c., and the 



interrogatories which each defendant is re- 
quired to answer, shall be Specified in a note 
at the foot of the bill, in the form, or to the effect 
following (that is to say) ! — 

"The defendant, A. B., is required to answer 
the interrogatories numbered resjSeotively, 1, 2, 
3, &c., and the office cdpy of the bill taken by 
each defendant shall not contain any interroga- 
tories except those which such defendant is so 
required to answer, unless such defendant shall 
require to be furnished with a copy of the whole 
bill.— 1 7th Gen. Ord., 26th Aug. 1841, 

That the note at the foot of the bill specifying 
tlie interrogatories vifhich each defendant is re- 
quired to answer, shall be considered and treated 
as part of the l)iU, and the addition of any such 
note to the bill, or any alteration in, of addition 
to, such note, after the bill is filed, shall be 
considered and treated as an amendment of the 
bill.— 18lh Gen. Ord., 26th Aug. 1841. 

That, instead of the words of the bill now in 
use preceding the interrogating part thereof, and 
beginning with the words — "To the end there- 
fore," there shall hereafter be used words in 
the form or to the effect following : — 

" To the end, therefore, that the said de- 
fendants may, if they can shew why your orator 
should not have the relief hereby prayed, and 
may, upon their several and respective corpo- 
ral oaths, and according to the best and 
utmost of their several and respective know- 
ledge, remembrance, information, and belief, 
full, true, direct, and perfect answer make to 
such of the several interrogatories hereinafter 
numbered and set forth, as by the note here- 
under written, they are respectively required to 
answer ; that is to say :— • 

" 1. Whether," &o. 

"2. Whether," &o. 
19th Gen. Ord., 26th Aug. 1841. 

Under a common decree against an exeoutor, 
to take the accounts, the executor was interro- 
gated as to two specified sums, and he fully 
answered. A new set of interrogatories were 
exhibited, with a view of throwing discredit on 
this answer ; Held, that the master was wrong in 
allowing them. — Suckermort v. Dimes, 9 Beav. 
618. 

The 17th Order of August, 1841, was intended 
to apply to cases in which there are several de- 
fendants answering separately. — Bate v. Bate, 7 
Beav. 528. 

The only two defendants required to answer, 
joined in one answer. It was found insufficient, 
and the plaintiff obtained an order to amend and 
that the defendants might answer the excep- 
tions and amendments together ; some of the 
original interrogatories were altered, and new 
ones added ; but the note to the amended bill 
required the defendants to answer all the inter- 
rogatories, without excepting those previously 
answered. Held, that there was no irregularity. 
—Id. 

The 17th Order of August, 1841, does not re- 
quire a number to be prefixed to each separate 
interrogatory, but merely that they shall be di- 
vided as conveniently as may be. — Bautcher v. 
Branacombe, 5 Beav. 541. 

Where the interrogatories are not properly 
numbered, the court will stay proceedings until 
the general order has been complied with. — Id. 

The affidavit of service of the copy of the bill, 
under the 23rd Order of August, 1841, on the 
motion for leave to enter the memorandum of 
service under the 24th Order, must shew that 
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in the copy served, the interrogating psart was 
omitted. — GiUon v, Haines, 1 Hare, Si 7. 

A sole defendant, who is specially interrogated 
to the matter of the bill, and who has taken an 
office copy of the bill, containing ' the interroga- 
^ t^ies, is ngt exempted from- answering the same, 
Qii the ground that the interrogatories a;re not 
nn|?ibered or specified in a note at the foot of the 
bill. — Lynch v. Leeesne, 1 Ilare, 626. 

'Semble: The Hth, 18th and 19th Orders of 
^.ugiist, 1811, do not apply to a suit where there 
is an only defendant. — I^. 

A party is not now at Uherty to tise the old 
last interrogatory, nor is he compelled to use the 
interrogatory set forth in Lord Brougham's 32nd 
Order, — Gover v. Lucas, 8 Sim. 200.. 



VI.— Prayeb. 



Where cross demands exist between twoparties, 
one of whom is proceeding tiy an action at law, 
and the other by a suit in equity, for an account 
and payi?ient, the court of equity, although it 
may be of winion that the facts oi the' case entitle 
the plaintiff in equity to have one dema;nd set off 
against the other, will not give that relief, unless 
it has been disjmotly prayed by the bill. — Rawson 
T. Som«e;, itir". &'Th. lei. . 

A bill may insist on a repudiation of a trans- 
action, and in 'the alternative, asking to have the 
accounts taken, and the rights, &c., o^ the parties 
determined.— CrotcAs^anAv.MeFJcar, 8 Beav. 1 06. 

A. filed an original bill, Hai afterwards another 
bill, which he prayed might be taken as supple- 
mental to the former against B. ; some of the 
statements in the latter were not only incon- 
sistent with, but contradictory to, some of the 
statements in the former. , Both bills were dis- 
missed with costs. — Blackburn v. Staniland, 15 
Sim. 64. 

On a bill seeking to set aside deeds in toto, and 
praying no alternative relief, the court will not 
adversely grant an account on the footing of their 
validity. — Selby v. Jackson, 6 Beav. 192. 

The prayer, under the 23rd Order of August, 
1841, " That the defendant, upon being served 
with a copy of the bill, may be bound," &c., will 
be required to be inserted in the prayer of pro- 
cess. — Gibson v. Haines, 1 Hare, 317. 

It is not enough to state that persons who, in 
respect of interest, are necessary parties, are out 
of the jurisdiction, the bill must go on to pray 
process against Xtieva.—Mwioz v. De 2'astet, 1 
Beav. 109 n. 

Under the prayer for general relief, specific re- 
lief may be granted of a different description from 
the specific relief prayed lor by the bill, provided 
the bill contains charges, putting material facts 
on issue, which will sustain such relief. — Cockerell 
v. Dickins, 3 Mo. 98. 



VII. — ^Wha.t Must be Put in Issue, 

A bill alleged that the settlor, at the time of 
making a voluntary settlement, was greatly 
indebted ; it did not state the particulars oi ihe 
debts, but referred to a schedule of the settlor in 
the insolvent court, in aid ot the suit. Held, 
that the existence of the debts was not sufficiently 
put in issue, as against an intant ; but an enquiry 
was directed on the point. — Tovinsend v. Westacott, 
2 Beav. 340. 

Conversations containing admissions which go 



to the gist of the case, ought to be put in issue by 
the hWl.—Donohoe v. Oonrahy, 2 Jon. & Li. b»». 

fjemkle : That an admission which goes to the 
gist of the case, must be put in issue by the 
pleadings'; otherwise, evidence of it cannot be 
received. And that the rule laid down by 
Richards, C.B., in Hall v. Maltby, is not con- 
fined to cases of fraud. Secondly^ evidence of 
a letter written by the defendant being given, 
she was allowed, under the circumstances, to read 
from her ansWer her account of the contents of 
the letter.-^£»r/ of Donoughmore y, Cataneo, X 
Jon. & Ca. 2S0. 

Qvuere: AVhether the bill filed to make an 
infant a ward of court ought not to allege some 
right or claim of the infant to property within 
the iurisdiction, although untruly. — Johiutone v. 
Beatxij, 10 Cl^. & Fin. 42. 



Vni. — MuLTIPAEIOUSNESg. 

An individual shareholder in an insolvent joint 
stock cbmpan'y, being sued at law by a banking 
firm consisting' of five partners, one of whom was 
also a shareholder in the company, for a debt due 
from the company t6 the bank, filed a bill against 
the plaintiff at law, and all the other shareholders 
in the company, praying that the affairs of the 
company might be wound up, and that, in the 
meantime, the action might be stayed. A general 
demurrer by the other four partners in the bank 
was allowed, on the ground that the relief prayed 
nece.ssariiy involved the winding-up of the affairs 
of the bank, as well as of the company, which, if 
it had been specifically prayed (which it was not), 
would have rendered the bill multifarious, — 
Rheam v. Smith, 2 Phil. 726, 

A. was a creditor of a firm consisting of M., N., 
O., P., and others, and also of a firm consisting of 
M. and N. M. and O. died, and afterwards, N. 
P., & Co. became bankrupt. A. then filed a bill 
on behalf of himself and all the other creditors 
of M. and O., against the executors and devisees 
of M. and O., and the assignees of N., P., & Co., 
for payment of his debt out of the real and per- 
sonal assets of M. and O. N. demurred to the 
bill for multifariousness and ore tenus, because 
neither the heir of M. nor of O. was a party to 
the suit. The court overruled the first ground of 
demurrer, but allowed the second. — Brown v. 
Wealherby, 12 Sim. 6. 

The plaintiffs appointed A., B., and C, their 
foreign agents. A retired, and the plaintiffs then 
appointed B., C, and D. agents. The transaction 
being separate. Held, that a bill for an account of 
the two agencies was multifarious, as regarded 
A. ; but, Semble, if the dealings had not been 
separate, but a mere continuance, the decision 
would have been otherwise. — Benson v. Hadfield, 
6 Beav. 546. 

A., having in his hands a sum of money which 
B. and 0. claimed adversely to each other, filed a 
bill against them, praying that they might inter- 
plead respecting the sum. The bill also sought 
ihe decision of the court as to a claim made by 
B. to interest on Jie sum, .ind raised a question 
as to the costs o. an action which B. had brought 
to recover the sum. Held, that the bill was not 
sustamable as a bill of interpleader, and that it 
was multifarious.— Bi^noW v. Audland, 1 1 Sim. 24. 

A., B., C, and D. were co-partners. A. and 
B. died, and soon afterwards, C. and D became 
bankrupt. M., who was a creditor of the firm at 
the deaths oi A. and B., and at the bankruptcy, 
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filed a bill, on behalf of himself and all the other 
creditors of A. and B., against the executors 
(who. however, had not proved) and deyisees of 
both A. and B., and the assignees of the bank- 
rupts, for ,the purpose of having the real a^d 
personal assets of both A. and B. applied in 
payment of their joint and separate debts. Held, 
that the administration of the two estates flight 
be comprised in one suit ; and, therefore, a 
demurrer for multifariousness was overruled. 
An objection, however, made, ore tenus, that no 
properly constituted personal representatives of 
A. and B. were parties, was allowed ; but the 
court did not give the plaintiff the costs of the 
demurrer on the record, but merely allowed the 
demurrer, ore ternts, without costs.— JJj'oion y. 
Doughlaa, 11 Sim. 283. 

A demurrer for multifariousness allowed with 
liberty to amend the bill. The bill was amended 
by the addition of statements, which precluded 
a demurrei for multifariousness to the amended 
bill. The defendant answered, and took the 
objection of multifariousness by his answer. The 
plaintiff did not prove the additional facts stated. 
The court, at the hearing, refused either to allow 
or reserve, to a future stage of the cause, the 
objection of multifariousness as a defence, the 
same not having been taken, in limine, to the 
amended bill ; but decided, that regard should 
be had to the objection in disposing of the costs. — 
Benson T. Hadfield, i Hare, 32. 

Where the case against one defendant is so 
entire, as to be incapable of being prosecuted in 
several suits, but yet another defendant is a 
necessary party in respect of a portion only of 
that case, such other defendant cannot object to 
the suit, on the ground of multifariousness. — 
Att. Gen. v. Corporation of Poole, i Myl. & Cr. 17. 

The plaintiff alleging himself to be son and heir 
of A., who was the son and heir of B., who was the 
son and heir of C, who was the eldest brother of 
D., who was the father of E., the deceased owner 
of an estate, and alleging the several descents and 
seisins, filed a bill of discovery, in aid of an action 
at law. The defendant pleaded that B. and the 
plaintiff were not heirs of E., and that the pro- 
perty never descended to B. or to A., or to the 
plaintiff, and that A. and the ilaintiff were never 
seised, "forlhat D. had nevw an elder brother 
C, and B. was not the only son of C." The plea 
was held multifarious, and was over ruled.— ' 
Chadieick v. Broadwood, 3 Beav. 630. 

A biU in equity, in the form of an equitable 
ejectment bill, against one person, and a bill to 
redeem, against another, is multifarious. — Plumbe 
V. Plumbe, 4 f. Si C. 345. 

Bill by A., mortgagee, against B., mortgagor, 
and C, a person interested in the equity of re- 
demption, to foreclose the mortgage. Bill by B., 
against A., for specific performance of an agree- 
ment, by A., to jchase part of the mortgaged 
premises. The .^o causes are heard and decrees 
made, in both cases, on the same day. Decree in 
the first cause, gives liberty to either of the 
defendants, to redeem ; and declares, that in case 
B. redeems, the money which shall be found due 
to him, under the decree in the second cause, fchall 
go in discharge of the mortgage money ; in default 
of redemption within a certain time, the mort- 
gagors to stand foreclosed. Decree in the second 
cause for specific performance with the usual 
accounts. By an order made in both causes, the 
a 'counts in both are referred to one master ; then 
A. and B. die. Qucere: Whether a bill filed by 



B.'s personal representative, against A.'s repre- 
sentative and C, to revive both suits, is multi- 
farious as against C. ; but where a bill of revivor 
was filed under such circumstances, and supple- 
mental matter was introduced for the purpose of 
extending the remedies ^nd accounts, in both 
suits, to a contract relating to certain lands which 
had been allotted to B., under an inclosure act, 
in respect of the mortgaged premises, and over 
which he claimed a lien as against A, : — Held, 
that the bill of revivor and supplement was niulta- 
farious as against C. or his representatives.— 
Llotjd v. Douglas, 4 Y. & C. 448. 

If a plaintiff has one remedy against A., and 
that remedy and another against B., for the same 
cause of suit, neither A. nor B. can demur for mul- 
fariousness, on the ground that the bill seeks to 
enforce both the remedies against B., and only 
one of them aigainst A. — Manners v. Rowley, 
10 Sim. 470. 

An information was filed against the trustees 
of certain charities, and against a person, who, in 
concert with one of the trustees, had fraudulently 
effected the exchange of a farm in which he and 
that trustee were jointly interested, for a portion 
of the charity lands, praying a general account 
of the charity estates, an apportionment of the 
rents among the different charitable objects, and 
a scheme ; and praying also that the exchange 
might be declared void, and that a new trustee 
might be appointed in the room of the trustee 
who had so acted. To this information, a de- 
murrer for multifariousness put in by the party 
who had colluded with the trustee in the ex- 
change, was overruled. — The Att. Gen.y. Cradock, 
3 Myl. & Cr. 85. 

After judgment and execution obtained by a 
creditor against his debtor, the debtor becomes 
bankrupt, and his goods are seized by the mes- 
senger. The creditor then brings trover against 
the assignees, and trespass against the messenger. 
Upon a bill filed by the assignees against the 
creditor, to enforce a substantial right in equity 
in respect of the bankrupt's goods, it is not an ob- 
jection for multifariousness that the bill prays 
an injunction to restrain both actions. — Boyd v. 
MoyU, 2 Coll. C. C. 316. 

A bill'to restrain commissioners fi:om paving 
one part of the plaintiff's property, and draining 
another, is not multifarious. — Birley v. The Con- 
stables, Ssc, of Charlton, 3 Beav. 449. 

Semble : That if a demurrer for multifariousness 
cannot be taken to a bill, because it contains a 
charge of collusion between the several defen- 
dants, and the plaintiff fail to prove collusion, 
the objection may be taken at the hearing. — 
Nixon V. Robinson, 2 Jon. & L. 4. 

A., by his will, devised his lands (subject to 
his debts) to D. B., and H. C, in moietios for 
lile, with apower to each to charge £10,000 upon 
his moiety. D. B. by his will appointed the 
£10,000 amongst his children. Upon demurrer 
to a bill, filed by the appointees under that will 
to raise that sum, and praying for an account of 
the real and personal estate of A , and, if neces- 
sary, of the personal estate of D. B. Held, that 
the bill was notmultUarious. — D'Arcy v. Beytagh, 
Fl. &K. 481. 

By ti decretal order, it was, amongst other 
things, ordered that P. G. D. and F. G. were 
entitled to certain sums. To a bill filed, amongst 
other objects to set aside that order, P. G. D. 
and F. G. were not made parties upon demurrer 
for want of parties. Held, that the interest of 
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P. G. D. and F. Gi not appeaHiig upon the de.' 
cretal order as set out in the bill, the defeiidaiit 
Could not refer to thfe order itselfi^/d. 

Where a bill is filed for relief which the 
plaintiff may obtain in another suit ; — Semble : a 
demurrer, -for want of equity, cannot be sup- 
Jiorted on that ground. The proper course is to 
obtain a restraining order. — M. 

It' is difficult to lay down rules as to niuU 
tifariousness applicable to all cases i but, if a 
case is an entire case as against one defendant, 
an objection fbr.multifariousriess cannot be made 
by another defendant who is connected only 
■*ith some portion of the whole case. — Parry. 
The Att.Gen. 8 Clk. & Fin. 409. 



IX. — iMtEHTINENCfi AND SCANBAL. 



After subpcena to rejoin, a defendant cattnotj 
ijpithout special leavd, tefer.the bill for imperti- 
nence, though he has taken no step in the cause 
since its amendnient.--G»-M55 v. Perrj/, 7 Beay, 
376. 

A creditor filed a, bill against the debtor il 
eSecutor, stating :— First, That the defendant was 
a person of bad character, of drunken habits, 
and violent behaviour, and then adducing in- 
stances in support of that statement: and. 
praying that the assets might be administered 
under the direction of the court, and for an in- 
junction and receiver. Held, that the general 
statement and the instrument *ere relevant to 
the relief asked, and, therefore, were not scan- 
dalous. — Everett v. Prythergch, 12 Simi 365. 

A bill was filed against A., to set aside a 
purchase made by him, on the ground of fraud. 
A. died after filing his answer. The plaintiff 
then filed a supplemental bill against A.'s de- 
visees, stating the allegations in the original 
bill and several passages in the answer, some of 
which were stated by way of pretence, and 
charges were founded upon them. Held, that 
thesupplementalbillwasnotimpertiuent. — Woodi 
V. Woods, 10 Sim. 197. 

The master having allowed all the exceptions 
taken to a bill for impertinence, the plaintiff took 
one general ekception to the report, alleging that 
the master ought not to have found the bill 
impertinent in all the points excepted to. The 
exception will be supported if the court thinks 
that the master ought not to have allowed one of 
the exceptions. — Id. 

A defendant, after having appeared to an 
amended bill, obtained an order for the delivery 
out of court of his papers, to enable him to 
prepare his answer, and, after the time for 
answering had expired, applied to the plaintiff 
for names of commissioners to join in taking his 
answer. Held, that he could not afterwards refer 
the bill for impertinence. — Beavan v. Waterhouse, 
2 Beav. 58. 



X. — Sdpplementai. Bill. 

That it shall not be necessary, in any bill of 
revivor, or supplemental bill, to set forth any of 
the statements in the pleadings in the original 
suit, unless the special circumstances of the case 
may require it, — 49<A Gen. Ord., 26th Aug., 1841, 
Beav. ed. 178. 

A suit was instituted by legatees, whose 
interest (upon the happening of a contingency) 
might vest in their next of kin, against the exe- 



cutors alone. The next of kin weM '"'ought 
befdre the court by supplemental bill. Held, 
that the executors wfere not improper parties to 
such supplemental hiH.— Parker y. Parker, 9 
Beav. 144. ^ * ,. 

A supplemental bill may be filed after replica- 
tion, without the leave of the court, in order to 
state matters which occurred before the filing of 
the original bill, but were not discovered until 
after replic?,tiop. — Wal/ord y. Pemberten, 13 Sim. 
441. 

After a cause had proceeded bo far, that the 
bill could not be amended, the plaintiff, without 
leave of the court, filed a supplemental bill, 
stating facts, all of which existed before the ori- 
ginal bill was flipd, but which he alleged he 
had only recently discovered. The statements 
and prayer, of the supplemental bill were in 
accordance with the statements and prayer of 
the original bill ; an objectioii made at the hearing 
that the , supplemental bill had been irregularly 
filed, ,w^ overruled. If a supplemental bill is 
irregularly filed, the defendant ought either to 
demur to it, or to move that it may be taken off 
the file, — Ranger v. Gieat Western Railway 
Co., 13 Sim. 368. 

A suit was instituted to liave a bill of exchange 
delivered up on the ground of fraud, and to 
restrain an action at law commenced thereon ; 
pending the suit, the plaintiff in the action 
recovered and obtained payment. Held, on 
demurrerj that the plaintiff in equity might file 
a supplemental bill stating these facts, and 
praying a repayment and indemnity. — Pinkia v. 
Peters, 5 Beav. 258, 

A decree was made in 183o, against executors, 
charging them personally, in 1833, they ob- 
tained leave to re-hear the cause. The plaintiff 
in 1842, presented a petition for leave to file a 
supplemental bill, putting in issue new facts 
to support the personal decree against the execu- 
tors. The court refused the application with 
costs on the ground that the facts appeared to be 
either without proof or to be immaterial, or else 
to have been so long known to the plaintiff as to 
preclude him makmg them the foundation of the 
extraordinary relief prayed. — Aciaad v. Braddick, 
5 Beav. 486. 

A bill was filed against A., to set aside a pur- 
chase made by him, on the ground of fraud. A. 
died, after filing his answer. The plaintiff then . 
filed a supplemental bill against A.'s devisees, 
stating the allegations in Sie original bill, and 
several passages in the answer, some of which 
were stated by way of pretence, and charges were 
founded upon them. Held, that the supplemental 
bill was not impertinent. — Woods v. Woods, 10 
Sim. 197. 

A necessary party may be brought before the 
court by supplemental bill, where the cause is in 
such a stage that the original bill cannot be 
amended. — Semple v. Price, 10 Sim. 283. 

Whether it is necessary, and if so, in what 
cases, to obtain the leave of the court before filing 
a supplemental bill for the purpose oi putting in 
issue matter discovered since the original bill was 
susceptible of amendment — Qntere. 

But if such leave is necessary, the application 
for it must give the court as much information as 
would be required ^br the purpose of obtainin g 

leave to amend a second time after answer. 

The Att. Gen. v. TAe Fishmongers' Co., 4 Myl. & 
Cr., J . 

On a supplemental bill, relief may be given, of 
a nature different from that which was prayed by 
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the original bill, when it proceeds upon circum- 
stances arising out of subsequent dealings with 
tlie subject matter of the original B\iit.-~Malcolm 
v. Scott, 3 Hare, 39. 

In a suit by the heir of the mortgagor, against 
different classes of mortgagees and incumbrancers 
on the estate, some of whom were in possession, 
a decree for redemption was made, under which 
certain qf the defendants were declared entitled 
to a Ueh on the estate, and the accounts were 
directed to be taken ; and upon the plaintiff 
paying to the defendants, the incumbrancers, 
what should be found due to them respectively, 
within the time thereby limited, they were 
ordered to convey the estates to the plaintiff ; 
but in default of the plaintiff making such pay- 
ment, his bill was ordered to be dismissed, with 
costs. In a supplemental suit, brought by some 
of the defendants to the original suit, against the 
plaintiff and the other defendants, a decree for 
carrying on the accounts was made. Held, that 
the plaintiffs in the supplemental suit who were 
incumbrancers subsequent to other defendants, 
were not entitled, under the decree, to exhibit 
interrogatories for the examination of their co- 
defendants in the original suit (the prior incum- 
brancers, who were mortgagees in possession), as 
to their receipts in respect of the mortgaged pre- 
mises ; such examination not being necessary for 
the purposes of the suit. — Cottinffham V, Earl of 
Shrewsbury/, 3 Hare, 627- 

A testator, who died in 1767, directed his estate 
to be converted and invested ; and he gave the 
same to his wife for life, remainder to his 
daughter, with remainder to the plaintiffs. The 
executors neglected to convert some leaseholds, 
and permitted the successive tenants for life to 
enjoy the same imtil their expiration. After 
their deaths, the plaintiffs filed their bill against 
the representatives of the executors, for a general 
account. The executors, who had no personal 
knowledge of the matter, represented the residue 
to consist of a sum of money in the funds ; and 
they, by their answer, amongst other papers, 
admitted the leases to be in their possession. At 
the hearing, the plaintiff waived the accounts, 
and took the money in the funds. They after- 
wards discovered the breach of trust in respect of 
the leaseholds, and filed a supplemental bill to 
obtain relief in respect thereof. The court, not- 
withstanding their former decree, decided in their 
favour, but without costs. — Mehrtens v. Andrews, 
3 Beav. 72. 

Two members of a company filed a bill against 
the directors, and afterwards obtained an injunc- 
tion against them. A new director was after- 
wards elected ; and on his doing an act in con- 
junction with one of the original directors, which 
was prohibited by the injunction, the plaintiff 
filed a supplemental bill against him, stating 
that fact, but omitting the allegations in the 
original bill. Held, that the plaintiffs had stated 
sufficient to maintain their supplemental bill. — 
Vigera v. Lord Audley, 9 Sim. 72. 

The defendants to an original bill, Held, to be 
necessary parties to a supplemental bill against 
a new defendant, where the interests of such 
original defendants, as well as those of the new 
defendant, should be a party to the suit. — Jama 
V. Howelh ; Jonea v. Godsall, 2 Hare, 342, * 

Bill by one of two next of kin to recover from 
the executors of a testator, as to which it was 
alleged that he died intestate, and which, in that 
case, they have erroneously applied. The de- 
fendants, by their answer, said that there was 



another person a next of kin. After the cause 
was at issue, the plaintiff filed a supplemental 
bill against the other next of kin alone. Held, 
that the defendants (the executors) ought to have 
an oppbrtunity of stating upon the pleadings any 
case they might have as against the other next of 
kin f and that, therefore, the executors ought to 
be parties to the supplemental bill. — Id. 

The priorities of incumbrancers upon an estate 
were declared, and a receiver appointed, with 
directions to keep down the incumbrances, in a 
suit to which the first incumbrancer was not a 
party. The first incumbrancer filed a bill against 
the receiver and the several parties to the former 
suit, to establish his priority, a,Tii praying " that, 
if necessary, the second bill might be taken as 
supplemental to the first." The plaintiff, in a 
second suit, moved for an injunction to restrain 
the receiver from making any further payments to 
the other incumbrancers. Held, irregular ; and 
that he ought to have applied, in the first suit, 
for leave to enforce his legal remedies. Held, 
also, that the court would not, on this occasion, 
determine whether this was to be taken as a 
supplemental bill. — -Smith v. The Earl of Effing-, 
ham, 2 Beav. 232. 

One of several co-defendants mortgaged his 
interest, and became insolvent, pending the suit 
a supplemental bill was filed by the other co- 
plaintiflfe, against the mortgagee and the provir 
sional assignee alone. Held, that the defendants 
in the original suit, who were accounting parties, 
ought also to have been made parties to the 
supplemental suit. — ^ Feary v. Stepltenson, 1 
Beav. 42. 

Each of two original suits to recover the same 
sum of money, became defective, by the insol- 
vency of a party who was plaintiff in the first of 
the causes, and a defendant in the second. The 
plaintiff in the second suit not being a party to 
the first suit : — Held, that the defect in the first 
suit was not remedied by a supplemental bill in 
the second suit, before a decree was obtained in 
that suit. — Caitell-v. Oorrall, 1 Hare, 216. 

Observations on the cases in which defendants 
to an original bill should be made defendants to 
a supplemental bill. — Dysou v. Morris, 1 Hare, 
413. 

The court will not continue a manifest error 
in the decree, either upon a hearing for further 
directions, or upon a supplemental bill to carry 
the decree into execution ; and, where the decree 
to account, report, and decree for sale in the 
original cause were erroneous, the court would 
not correct them in a suit to carry the final de- 
cree into execution. — Stamer v. Neabitt, 3 Jon. & 
L. 447. 

The inheritor is a party proper to a supple- 
mental bill which is filed to have the benefit of a 
decree for sale against a person to whom he had, 
pendente lite, conveyed the legal estate in the 
lands by way of mortgage. — Butledge v. Rutledge, 
3 Jon. & L. 307. 

After the rules of March, 1843, came into 
operation, the plaintiff filed a supplemental bill 
against judgment creditors of the inheritor, to 
have the benefit of a decree for sale made in 
1837. Held : — First, That creditors, by judgment 
obtained prior to the filing of the original bill, 
were properly made notice parties ; and it was 
decreed that they should have liberty, within a 
limited time, to surcharge and falsify the accounts 
taken in the original cause, and that if they did 
not do so they should be bound by the decree 
and proceedings in the original cause. Secondly, 
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ThatcreditoTS by judgment obtained, penrfcnic lite, 
which affected the legal estate in the lands, 
•were not necessary parties to the suit, and that 
they were properly nisde nortice parties. That 
a creditor, by judgment obtained prior to the 
filing of the original bill. Who had been made 
partv to the original bill in another right, was 
an unnecessary party to the supplemental bill. 

—M. ... 

SemUe I If no title is shewn by the original 
bill to maintain the suit, the defect cannot be 
remedied by a supplemental bill stating supple- 
mental matter which gives a title. — Bi/rna v. 
Byrne, 1 COni & L. 189. 



XI.— StIPFLEMESTAL BiLL IN NaTUKE dP BlLL 
OP RJSVIEW. 

A till of teview, or a supplemental bill in the 
nature of a bill of review, is necessary where the 
title or subject matter of the claim has been 
directly adjudicated upon in a former suit, by a 
decree declaring or assuming a right, or, in the 
case of a dismissal of a billj negativing it j but an 
order of dismissal is a bar only when the court 
has thei'eby determined that the plaintiff had no 
title to the relief soUght by his billj and, there- 
fore, the dismissal of so much of a bill as relates 
to an issue raised by it j which is relevant to the 
relief ptayed, is no bar to a bill by the same 
party for a different object depending ujon the 
same issuei 

The proper test by which to try whether a bill, 
■Which recites a decree and proceedings in a 
former suit, is in reference to such decree, to be 
coh.sidered a supplemental bill in the nature of a 
bill of review, is to see whether, if such decree 
and proceedings were omitted from the bill, they 
could be effectually pleaded in bar to it, for 
which purpose it is not sufficient that the plain- 
tiff's claim in the second suit depends upon a 
determination of some issue at variance with the 
determination of the same issue in the former 
suit, Unless such issue be relevant to the objects 
of both suits, and be raised between the parties 
in the same rights, and in reference to the same 
subject matter of claim. A purchaser, from the 
trustees under a will of 1818, of part of the de- 
vised estates, filed a bill against the trustees and 
the parties beneficially interested, suggesting 
that the will had been obtained by fraud, and 
was invalid ; but praying no relief on that sup- 
position, but only that the validity of the will 
might be enquired into, and that if it should be 
found to be valid, the contract might be specifi- 
cally performed. At the hearing the bill was 
dismissed as against aU the defendants except 
the trustees, and that part of it which went to 
impeach the will was dismissed as against the 
the trustees also, and the usual reference was 
directed as to title ; and the master having re- 
ported in favour of the title, a decree was ulti- 
mately made for specific performance. Some 
years after the same plaintiff filed another bill 
against the parties in possession of the rest of the 
estates, under the will of 1818, reciting the former 
decree and proceedings, but charging, that the 
wUl of 1818, had been obtained by fraud, and 
when the testator was incompetent, and praying 
that it might be set aside, and that the plaintiff 
mipht be declared entitled to the estates under 
a limitation in a prior will of 1815, nnder which, 
supposing the will of 1818 to be invalid, his title 
had just accrued. Held, (reversing the decision 



belo*,) that the decree and proceedings in the ■ 
former suit were no bar to the institution ot tlie 
second, on the ground :— first, That the issue 
raised by the first siiit, ag to the validity ot the 
will of 1818, was not relevant to the object of 
that suit. Secondly, That the two suits were 
not brought by the plairitiff ill the same right. 
Or, Thirdly, for the same subject-matter of claim. 
— Bamhrigge v. Baddeley, 2 Phil. 705. 

A bill by the representative of a deceased 
partner, against a surviving partner, for an account 
of the partnership dealings and transactions, 
contained ari allegation that the defendant had 
employed, and intended to employ, the assets of 
the late partnership, in carrying on the business 
on his own aecdunt,- but prayed no relief in respect 
of such allegation ; and the decree merely directed 
the ordinary partnership accounts^ reserving 
further directions ; but on the death of the 
defendant, some years afterwards, and before the 
master had made his report under the decree, the ' 
same plaintiff filed a bill of revivor arid supplement 
against the representatives of the late defendant, 
repeating the allegation above-mentioned as to 
the employnlent of the partnership funds, and 
praying an account of the profits made thereby, 
in admtioil to the Usual prayer for carrying on 
the accounts directed by the former decree. 
Held, reversing the decision below, that such 
bill was not, in reference to the decree in the 
original suit, a su{tplemental bill, in the nature of 
a bill of review ; the new relief founded upon 
the allegatidn above mentioned not being incon- 
sistent with that decree, but so far from it, that 
the accountsi directed by the decree, to raise the 
case for such new relief, and must have been 
directed if both claims had been united in one 
suit. The question, in such Cases, turns upon the 
matter of the decree, and not upon the allegations 
in the original title, to which the decree does not 
apply. — Tmllmin v. Copland, 2 Phil. 711. 

Bill ordered by motion to be taken off the file, 
on the ground that it was a supplemental bill 
in the nature of a bill of review, which ought not 
to have been filed without the leave of the court. 
— Davis V. Blmk, 6 Beav. 393. 

On the death of one of two partners, his exe- 
cutor filed a bill against the survivor, alleging that 
the survivor had transferred the partnership funds 
into his owti name, and had applied, and intended 
to apply them, in carrying on the business for his 
own benefit ; and praying that the partnership 
accounts might be taken, and the interests of the 
partner therein, ascertained. The decree, among 
other things, directed the partnership accounts to 
be taken. Before the general report was made, 
the defendant, the survivor of the partner, died ; 
and the plaintiffs filed their bill of revivor and 
supplement against his representatives, praying 
the benefit of the proceedings, and that the ac- 
counts might be carried on as against the new 
defendants, and that the plaintiff might be de- 
clared to be entitled, at their option, to the profits 
or interest on the partnership property, used by 
the surviving partner after the death of the other. 
Held, that the supplemental bill was in the 
nature of a bill of review, and having been filed 
without the leave of the court, was irregular.— 
Toulmin v. Copland, 4 Hare, 41. 

That inasmuch as the relief sought by the 
supplemental bill«might, in substance, vary the 
decree in the original suit, the defendants" had 
not, by answering the bill, precluded themselves 
&om insisting on that objection. — Id. 

That the irregularity might be corrected, by 
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ordering a stay of prooeedmgs, withoilt taking the 
bill and ansvi^er off the file. — Id. 

That although the supplemental bill might not, 
of necessityj have been irregular, if it niid ex- 
cluded a period of eleven days between the death 
of the one partner arid the filing of the bill against 
the other j yet the court would not reject that 
period for the purpose of sustaining the bill; — Id. 

The adt of incorpotation of a railway company, 
required that all resolutions come to at meetings 
of the proprietors should be entered in a book, 
and the entries were made evidence of the reso- 
lutions to which they referred. In a suit against 
the company for the specific performance of an 
agreement, the defendants were ordered to pro- 
duce their books, with the usual liberty to seal 
up such parts as did not relate to the matters in 
question. The books iVere produced at^cordingly, 
but the pages left open furnished no evidence of 
the a"reement. After the bill had been dis- 
missed for want of evidence, the plaintiffs, on an 
afiida^it of having recently discovered that the 
agreement had been recognised by a resolution 
passed at a meeting of the proprietors, applied for 
leave to file a sujlpleniental bill, in the nature of 
a bi)i Of review, for the purpose of makitig the 
resolution part of their case. And the courtj 
although of opinion that the plaintiffs might, 
with due diligence, have mstde the discovery soon 
enough to have availed themselves of it in the 
original Suit, nevertheless granted the motion, on 
the ground that if the defendants had entered 
the resolution in their books; as they Cught to 
have done, the consequence of any want of care 
and attention on the part of the plaintife, or 
their agent, would have been obviated.— SAe^W 
Canal Company v. Sheffield and Rotherham Rail- 
way Co., 1 Phil. 484. 

The province of a supplemental uill, in aid of a 
decree, is merely to carry out and give fuller 
effect to that decree, and not to obtain relief of a 
different kind and on a different prinbiple, the 
latter being the province of the supplemental 
bill, in the nature of a bill of review, which can- 
not be filed without the leaVe of the (iourt; And, 
therefore, where^ in a suit for the execution of the 
trusts of a will) the original bill had prayed, and 
the decree had directed, merely the common ac- 
counts against the executors, and the plaintiff 
afterwards filed a supplemental bill) without the 
leave of the court ; alleging thati in taking the 
accounts in the master's office, he had discovered, 
for the first time, that the executors had been 
guilty of misconduct, and praying relief against 
them in respect of their wilful neglect and default 
— the supplemental bill was ordered to be taken 
off the file for irregularity. Where a bill, which was 
in part a supplemental bill, in the nature of a bill 
of review, and in part a bill of revivor, had been 
filed without leave of the court, the whole was 
ordered to be taken off the file, although, as a 
mere bill of revivor, it would have been regularly 
filed without leave. — Hodaon v. Ball, 1 Phil. 177. 

A legatee's bill did not seek to charge the 
executors for wilful default, and the decree was 
made accordingly. Afterwards the plaintiff filed 
another bill against the same defendants, alleging 
that during the prosecution of the decree, he had 
discovered that the executors in various instances 
(which he stated) had been guilty of wilful de- 
fault, and praying that theyfnight be charged 
accordingly. Held, that the latter was a supple- 
mental bill, in the nature of a bill of review, and 
as it had been filed without leave, the court 
ordeied it to be taken off the file, notwithstanding 
it was regtilar, so far as it stated the death of one 



of the defendants to the original bill, and prayed 
that the suit might be revived against his personal 
representative. Held; also, that it was not neces- 
sary for the defendant, on whose behalf the mo- 
tion was made, to serve his co-defendants with 
notice of the motion, — HodaOn y>' Ballt II Sim^ 
456: 



XH. — Rbtivob and SupafeMBNT. 

If, after a demurrer has been pUt in td a billj 
the suit becomes abated; the bill filed to revive! 
it must be limited to that object ; if it prays aily 
further or additional relief, a demurrer lies to the 
whole bill, and not to that part only which 
relates to such addititional relief. — -Bamptoiif. 
Birchall, 1 P'hil. S68i 

Where a suit abates after a demurrer has been 
filed, but before it has been heardj the plaintiff 
and those representing him may file a bUl of 
revivor and supplement for the purpose of having 
the demurrer disposed of, but the equity of thd 
original bill being Challenged by the demUrrerj 
the plaintiff in the second bill is not at liberty 
to claim the same or additional relief by adding 
supplemental matter in corroboration of the ori- 
ginal claim, and not required for the purpose of 
shewing by and against whdm an order to 
revive may be properly obtained. — Idi, 8 Beavt 
330. 

SembU .' Where a plaintifl' has no right to file 
his original bills a right subsequently accruing 
cannot be made a ground for bringing the matter 
before the court by way of revivor and supple-' 
ment.-^.Bynte v; Byrne, 2 Dru. & W. 71. 



Xni. — Op KEVtTOBi 

That it shall not be necessary, in any bill of 
revivor, or supplemental bill, to set forth any of 
the statements in the pleadings in the original 
suit, unless the special circumstances of the case 
may require itj — 49<A (ien. Ord., 2eth Aug., 1841, 
Beav. ed. 178. 

A defendant who had been served with copy of 
a bill, died without having appeared : — Held, 
that his personal representative must be brought 
before the court ; and that, tot that purpose, an 
original bill, and not a bill of revivor, must 
be SVeAi-^Bardy v. Hull, 14 Sim. 21. 

One decree was taken in several suits. An 
abatement afterwards occurred. Held, that one 
bill of revivor was sxifficient. — Moore v. Elkington, 
2 Beav. 574. 

After the defendants had answered the bill, one 
of the plaintiff died, upon which a bill of revivor 
was filed, praying that the defendants might 
answer it. The defendants, in their answer, 
admitted the right to revive, and stated, that 
since answering die original bill, they had become 
bankrupt and obtained their certificates. Held, 
that those statements were not impertinent.— 
Langleyy. Fisher, 10 Sim. 345. 

VVhere a person named as a defendant dies 
before assurance, an original bill, and not a bill 
of revivor ought to be filed against his personal 
representative. — Orowfoot v. Mander, 9 Sim. 396. 

A bill of revivor cannot be demurred to for 
want of a party who was not before the court at 
the time of the abatement, although the suit 
might have been imperfect without such party, 
for it is the office of a demurrer to a bill of 
revivor to correct such imperfection, — Metcalfe v. 
Metcalfe, 1 Keen, 74. 
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XIV.— For Reliei? agaikst Fbaud. 

A bill by a membe): of a numerous incorpo- 
rated company, on behalf of himself and all other 
members except the defendants, praying that a 
transaction in ,which the defendants had been 
the actors, but which had been sanctioned 
unanimously at a meeting of the company might 
be declared fraudulent and void, was sustained, 
although some of the members on whose 
behalf the bill was filed had been present and 
voted at the meeting. — Preston v. Grand Collier 
Dock Co., 11 Sim. 327. 

The plaintiff, by his bill, sought to set aside an 
agreement entered into by him with the de- 
fendant, for the purchase of the secret of a 
process of manufacture, on the ground of fraud, 
and of the defendant possessing no such secret. 
By the agreement, as stated in the bill, neither 
of the parties were to divulge the secret. The 
defendant demurred to such of the interrogato- 
ries of the bill as sought a discovery of the 
nature of the secret, and he answered the re- 
mainder of the bill denying all fraud, and insist- 
ing on the existence of the secret process ; Held, 
that the defendant was bound to discover the 
nature of the secret. — Carter v. Goetze, 2 Keen, 
581. 

A. having promised B., his clerk, to increase 
his weekly salary, if B. should insure his own 
life, and assign the policy to A. B. did so, and 
without consideration, assigned the policy to A., 
who, shortly after, dismissed B. from his service 
on unfounded pretences. On a bill filed by the 
representatives of B., the assignment was 
declared void, and the amount of the policy 
(deducting the premiums which were proved to 
have been paid by A.) was decreed to be handed 
over to the plaintiffs, and the defendant was 
made to pay costs. — Seott v. Moose, Long, & 
T. 54. 

"Where a purchaser seeks to be relieved against 
a purchase, on the ground of personal fraud by 
the vendor, but states no other ground for relief, 
and the alleged fraud is not proved, he is not 
entitled to relief on any other ground. — Wilde v. 
Gibson, 1 Clk. & Fin. N.S. 605. 

Where a bill was filed by an heir at law to 
impeach conveyances of real and personal estate, 
on the ground of fraud and undue influence, and 
want of consideration, but there were no parties to 
the bill to represent the personal estate comprised 
in the impeached conveyances, the absence of 
such parties was Held to be a fatal defect. — 
Farmer v. Farmer, 1 Clk. & Fin. N.S. 724. 

By indenture made in 1827, between R. P. and 
his eldest son, D. P., reciting that R. P. P., of 
C, was seised of large real estates, was never 
married, and was then in a state of mental and 
bodily imbecility ; that, in the event of his dying 
so seised, intestate, and without issue, R. P., as 
his heir at law, would be entitled to the reversion 
of his estates in fee ; that R. P. was desirous of 
having a commission of lunacy sued out for the 
protection of R, P. P. and his property, and also 
of his own reversion ; and that D. P., at R. P.'s 
request, agreed to sue out and prosecute such 
commission, and take other necessary law pro- 
ceedings at his own expense, in R. P.'s name. 
R. P., in consideration of the agreement, and of 
love and affection for D. P., covenanted to convey 
all the estates that would descend to him on the 
decease of R. P. P., to the use of himself for life, 
remainder to the uses expressed respecting the 
estate in D. P.'s marriage settlement, being for 
the benefit of D. P. and the heirs male of the 



marriage. The commission was accordingly 
sued ; R. P. P. was declared a limatic ; and 
D. P. was reimbursed for his expenses out of his 
estate. R. P, was then sixty-three years of age ; 
the lunatic was forty ; D. P. was younger. Th» 
lunatic died in 1829, and R. P. entered into pos. 
session of his real estates, and conveyed them to 
his second son, R. H. P., for valuable considera- 
tion. On a bill filed by P. D. to set aside that 
conveyance, and for specific performance of the 
covenant, R. P., by his answer, said he entered 
into it without legal advice, and by fraud, impo- 
sition, and misrepresentation on the part of D.P. 
It was proved, in evidence, that both parties 
employed the solicitor who pr^ared the inden- 
ture,, under advice of counsel for each ; that R. P. 
read it, and heard it read, before he executed it, 
and afterwards, as well as before, expressed his 
desire that the estate of C. should be united to 
the estate of R., and go to his eldest son. Held, 
by the Lords (reversing a decree which dismissed 
the bill), that R. P. tendered a false defence, imd 
that all the matters put in issue were disproved 
by the evidence. — Persse v. Persse, 7 Clk. & Fin. 
279. 

The agreement to sue out the commission was 
not void or illegal for champerty or maintenance, 
or as against public policy, or fraud on the juris- 
diction in lunacy, or want of mutuality ; regard 
being had to the ages and relative situation of 
the parties, and to the benefits secured by the 
issuing of the commission, there was some, and 
not very inadequate consideration for the cove- 
nant. — Id. 



XV. — Of Interpleader. 

Where one of the defendants to a bill of inter- 
pleader insists, that the effect of some act of the 
plaintiff is to deprive him, as against that de- 
fendant, of the right which he would otlicrwise 
have to treat the case as one of interpleader, the 
court vvill not on that account, refuse an injunc- 
tion, unless it be satisfied either that the act 
relied on has the effect which the defendant 
attributes to it, or at least that the question, 
whether it has that effect or not, is a real and 
substantial question to be tried ; and, therefore, 
where a tenant filed a bill of interpleader against 
two sets of persons, who claimed to be respec- 
tively devisees and co-heirs of his original 
landlord, an injunction was granted to stay pro- 
ceedings at law by one of the parties, for the 
recovery of rent, on payment of the rent due into 
court, although it appeared, that the plaintiff had 
by a memorandum in writing, acknowledged thp 
title of that party, and paid rent to him for nearly 
two years after the original landlord's death, 
such acknowledgment and payment appearing to 
have been made, in ignorance of his title being 
disputed. — Jeio v. Wood, 1 Cr. & Ph. 185. 

Where a fund in the hands of a stakeholder 
was contested by three parties, one of whom 
claimed the whole of it, and the other two 
claimed it in certain proportions, and the stake- 
holder filed a bill of interpleader against the three 
claimants ; the court at the hearing dismissed the 
bill, with costs, as against one of the parties 
claiming a part of the fund, and decreed that the 
other two parties should interplead as to the 
other part. — Hoggart v. Cutis, I Cr. & Ph. 197. 
•% The right of the plaintiff in interpleader, is to be 
protected, notmerely from double liability butfrom 
double vexation, and he is not therefore bound to 
shew the existence of and apparent title in each 
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of the defendants, who are claimants of the pro- 
perty in dispute. The stakeholder is entitled to 
rdief, by suit of interpleader, and is not bound 
to accept an indemnity from either of the 
claimants, although the claimant offering such 
indemnity, shews an apparent title to the property 
in dispute. — Eaat and West India Dock Co, v. 
Ltttledale, 7 Hare, 57. 

A., an architect and surveyor, brought an action 
against B., his employer, for £,156, the amount of 
a running account between them, one item of 
which was £76, which A. had paid to D., by the 
direction of C, to whom it was due for plumber's 
work done for B. ; C. having taken the benefit of 
the Insolvent Act, his assignee demanded the 
£76 of B., insisting that the payment to D. was 
invalid ; B. paid into court, in the action, £79, 
being the £ldd, minus £76. A. took the £79 
out of court, and proceeded with his action. B. 
then filed a bill of interpleader against A. and C 's 
assignee respecting the £76. Held, that the bill 
was not sustainable. — Glyn v. Bwslmry, 11 Sim. 
139. 

A., having in his hands a sum of money, which 
B. & C. claimed, adversely to each other, filed a 
bill against them, praying, that they might inter- 
plead respecting the sum. The bill also sought 
the decision of the court, as to a claim made by 
B., to interest on the sum, and raised a question 
as to the costs of an action, which B. had brought 
to recover the sum. Held, that the bill was not 
sustainable as a bill of interpleader, and that it 
was multifarious. — Bignoldv.Audland, II Sim. 21 

Respecting a sum of money, on which interest 
is recoverable at law, under 3 & 4 Will. 4, c. 42, 
s. 28, the plaintiff ought to offer, by his bill, to 
pay the interest. — Id, 23. 

One of several part-owners of a ship, acting as 
a ship's husband, directs a broker to effect an 
insurance upon the entirety of the sliip, a loss 
happens, and the insurance money being paid to 
the broker, who knew what other persons were 
part-owners of the ship, one of the other part- 
owners demands payment of his proportion of the 
insurance money, and commences an action 
against the broker to recover it, and the part- 
owner who directed the insurance, demands pay- 
ment of the whole, and commences an action to 
enforce such demand. Held, that the broker 
could sustain a bill of interpleader against the 
two claimants. — Suart v. WeUh, 4 Myl, & Cr. 305. 

A life insurance company received notice of an 
assignment, by an insurer, of a policy which the 
company had granted, and the insurer afterwards 
became bankrupt. Soon after the death of the 
person whose life was assured, the party to whom 
the assignment had been made, applied for the 
payment of the sum due upon the policy, and the 
company reqiiired of the assignees of the bank- 
rupt whether there was any objection to payment 
being made to the claimant. The assignees did 
not assent to the payment, but made no positive 
claim to the policy ; in the mean time, an action 
was brought upon the policy by the claimant, in 
the name of the bankrupt, against the company. 
Held, that it was a case in which the company 
were entitled to file their bill of interpleader 
against the plaintiff in the action, the bankrupt, 
and his assignees ; and that the assignees, who 
had in the suit shewn no title to the policy, 
must pay the costs. — Fenn v. Edmunds, S Hare, 314. 
The Interpleader Act applies only to those 
cases where the opposite claims depend on legal 
rights, and not on matters peculiarly of equitable 
iurisdiction. — Lcmgton v. Horton, 3 Beav. 464. 
Vol. II. 
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Upon the death of a landlord, the tenant>Aih". 
ignorance of the rights of the parties, attoritsd 
and paid rent to A., who claimed as devisee^''• 
The right of A. to the property was afterwards 
disputed by B., the heir. Held, that the tenant 
might maintain a bill of interpleader against A. 
and B. — Jew v. Wood, 3 Beav. 579. 

A. deposited certain iron with B. & Co., who 
were wharfingers, and afterwards directed them 
to deliver it to 0. C. applied toB.&Co. to know 
the particulars of the iron held by them on his 
account, and B. & Co. then wrote a letter to C., 
saying, that in compliance with his request they 
annexed a note of the landing weights of the iron 
transferred into his name by A., and now held by 
them (B. & Co.) at his (C.'s) disposal. B. & Co. 
subsequently received notice from D. that the' 
iron belonged to him, and that it had been de- 
posited with A. as an agent for sale, and that he 
had, without authority, pledged it to C. B. & Co. 
then filed a bill of interpleader against C. and D. 
Held, on demurrer (affirming the decision of the 
court below), that afterB. & Co.'s letter toC.,they 
could not maintain a bill of interpleader against 
him. — Crawshay v. Thornton, 2 Myl. & Cr. 1. 

Observations on the circumstances which ren- 
der cases properly or not properly the subjects of 
interpleader. — Crawford v. Fisher, 1 Hare, 436. 

Semble : A suit of interpleader ought to be so 
constituted at the hearing, that the decree may 
embrace the whole property, which is the subject 
of the claims of the defendants whereupon the 
court is required to adjudicate. — Id, 

John lodged £130 in a bank, in his own name, 
upon a deposit receipt, afterwards Daniel, by the 
direction of John, lodged an additional sum of 
£5 in the bank, and obtained a new deposit 
receipt for £135, in the name of Catherine, and 
the old receipt was cancelled. John died, and 
Daniel, as his administrator, claimed the money, 
alleging that the gift to Catherine was incomplete, 
and that he had taken the receipt in the name of 
Catherine, without the directions of John, and 
he refused to give Catherine the deposit receipt, 
and required the bank to pay him the money. 
Catherine also demanded the money of the bank, 
which they refused to pay, as she had not the 
deposit receipt. Both Catherine and Daniel 
commenced actions against the bank, who filed a 
bill of interpleader against them. This is not a 
case of a double demand, for one duty, but it is a 
case in which there may be two liabilities. The 
bill was therefore dismissed. — Cochraney.O' Brien, 
2 Jon. & L. 380. 

A mere pretext of a conflicdng claim will not 
support a bill of interpleader. The court is bound 
to see that there is a question to be tried. — Id. 

A. effected two policies of insurance upon his 
life, one in his own name for £425, and the other 
for £1,700, in the name of J. ; in the year I80S, 
he assigned, by deed, these two policies to J., 
upon certain trusts, which were declared in a 
second deed of the same date, and which was re- 
ferred to the deed of assignment. These trusts 
were first to pay certain debts of A„ then to 
reimburse J. advances which he, from time to 
time, had made to A., and subject thereto, to hold 
the residue, to form a fund for the daughters of 
A., in such shares as he should appoint. Upon 
the death of A., the amount of the policies was 
claimed by L., the executor of J., and, at the same 
time, notices were served upon the company, by 
the administrator of A., by two of his sons, by 
one of his daughters, and by the husband of 
another daughter, cautioning the company against 
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paying over the amount of the policies to L. — 
Held, upon a bill of interpleader thereupon filed 
by the company, that as to the policy of £1,700, 
there was no case of interpleader established, for 
that, although there was no declaration on the 
deed of 1808, that the receipt of the trustee 
should be a discharge, yet that the nature of the 
trusts of the deed was sufficient to absolve the 
company from seeing to the performance of the 
trusts or the application of the money : — Held, 
also, that with regard to the policy of £425, the 
suit was maintainable, by reason of the claim of 
the administrator of A,, but that as it appeared 
that within a few days after the bill was filed, a 
second notice was served by the same party, 
withdrawing his demand, the plaintiff was not 
justified in persisting any further in the suit, and 
ought to have discontinued. Disposition of the 
costs of the difierent parties. — Glynn v. Locke, 3 
I>ru. & W. 11 ; 2 Con. & U 21. 

The Directors of the E. I. C. having in their 
hands the sum of £5,577, arising from the sale of 
goods consigned to B. & Co., on which C, owner 
of the ship on board of which the goods had been 
brought into the E. I. C.'s docks, claimed to have 
a lien for freight, paid £2,000, part of said sum, 
to B. & Co., on account, and £849 to C. An 
action having been afterwards brought by C, for 
£ 1 ,908, the residue of his claim, and B. & Co. 
having threatened an action for the whole balance 
remaining in the Directors' hands, the latter filed 
a bill of interpleader against C. and B. & Co., 
and paying that balance into court, obtained an 
injunction to restrain the proceedings at law. 
The cause was heard, and a decree pronounced, 
directing an issue to be tried at law between C. 
and B. & Co., in which C. ultimately established 
his claim, the Directors taking no part in that 
proceeding. The sum paid into court being 
insufficient to answer C.'s claim, with the interest 
that had accrued thereon during a protracted liti- 
gation, the Directors were ordered, on the hearing 
of the cause, on further directions, to pay into 
court, as subject to C.'s lien, the £2,000 which 
they had already paid to B. & Co. Held, by the 
House of Lords, that this latter order was incon- 
sistent with the principles of an interpleader suit ; 
that the plaintiffs in that suit having paid into 
court, under its order, the whole sum which was 
the subject of the interpleader, were discharged 
from further obligation ; that the protracted liti- 
gation which increased the claim of one of the 
conflicting defendants beyond the sum in court, 
being caused, not by the plaintiffs, but by the 
other conflicting defendants who were parties to 
the appeal, and the money being paid to them, 
and never having been the subject of the inter- 
pleader suit, they were the parties really liable 
to satisfy the claim established by C. with costs. 
— East India Company v. Campion and others, 
4 Clk. &Fin. 616. 



XVI. — Of Discovery. 

1, Generally, and for Relief 602 

2, Cross Bill 603 

3, In Aid of Action at Law 603 

XVI. — 1 , Generally, and for Relief, 
A solicitor is not bound to disclose profes- 
sional communications which took place between 
himself and his client, although no litigation ex- 
isted or was contemplated at the time. — Carpmael 
y.Powis, 9 Beav. 16. 
The same rule applies to similar communica- 



tions between the solicitor and a third party, who 
acts as the medium of communication between 
the solicitor and client. — Id. 

A solicitor demurred to interrogatories seeking 
a discovery of communications between him and 
A. B., stating that in such communication he 
considered and treated A. B. as representing his 
client, and as being the medium of commonica- 
tion between him and his client. Held, that he 
had brought the case within the rule as a pro- 
tection, — Id, 

The plaintiff claimed an estate which was in 
the defendant's possession, and prayed for an 
account and payment of the rents received by 
the defendant, and for a discovery of all the do- 
cuments in the defendant's possession relating to 
the matters contained in the bill. The defendant 
pleaded the instrument under which he claimed 
to all the relief, and to so much of the discovery 
as related to the rents, and answered to the 
matters which his plea did not purport to cover, 
and set forth a list of all the documents in his 
possession relating to the matters in the bill, 
except such of them as related to the rents. 
Held, that the plaintiff was entitled to a discovery 
of those documents also. — Bigby v. Rigby, 15 
Sim. 90. 

In a suit seekipg a partnership account, the 
defendant denied that any partnership had ex- 
isted, but admitted that the names of both of the 
alleged partners had been used on the showboard, 
and otherwise, in the business, as if they were 
partners, but with the view only of introducing 
the alleged partner into the business on the re- 
tirement of the defendant ; and the defendant 
admitted the possession of books, accounts, and 
documents relating to the business and matters 
in question, but said that they related exclu- 
sively to his own title, and to matters connected 
with his own property and affairs, in which the 
alleged partner had no interest, and that they 
did not relate to any business carried on in part- 
nership, or in conjunction with the alleged 
partner. Held, that the statement in the answer 
was not sufficient to exclude the title of the 
plaintiff to the production of the documents 
mentioned in the schedule. — Harris v. Harris, 
4 Hare, 179. 

A case for the opinion of counsel, stated by the 
answer to have references to the matters in 
question in the cause, and to have been sub- 
mitted to counsel after the matters in dispute in 
the cause had arisen, is a priviledged communi- 
cation which the defendant is not bound to pro- 
duce. — JVtosv. The Northern^ Eastern Railway Co., 
3 Myl. & Cr. 365. 

A bill filed by the insurers of a life gainst the 
insured, to which the solicitor of the insured was 
a party as a defefdant, stated, that on a particular 
day an agent of a company, with whom the 
insured wished to effect an insurance, came to the 
office of the insured, and told their agent that the 
life was had, handing to such agent, at the same 
time, an unfavourable medical report upon the 
life. The defendant, the solicitor of the insured, 
was present at this interview, but in his answer 
to the bill, refused to state what passed, because 
he was then the solicitor and attorney, and was 
present as the solicitor and attorney of the insnred, 
and acquired his information, touching the matters 
which he refused to answer, solely from the fact 
of his being present at the time in the capacity of 
solicitor and attorney, and professional and con- 
fidential adviser of the insured. Held, that the 
answer was insufficient. 
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Principles upon which some communications 
are held to be privileged from disclosuie. — 
Doborough v. Rawlins, 3 Myl, & Cr, 513, 

Upon a motion for discovery and inspection of 
documents, grounded on a defendant's answer, 
the court is not at liberty to disregard the state- 
ments in the answer, as to the parts of the 
documents which are not disclosed, however 
suspicious those statements may be ; but if they 
are inconsistent with each other, the court will 
adopt the statement which is most favourable to 
the plaintiff; and if such parts of the documents 
as are disclosed, contradict the answer as to the 
other parts, the court will order an inspection of 
such other parts. — Bowes v. Femie, 3 Myl. & Cr. 
632. 

The general rule is, that a defendant is bound 
to discover all the facts within his knowledge, 
and to produce all documents, in his possession, 
which are material to the case of the plaintiff. 
However disagreeable it may be to make the dis- 
closure — however contrary to his personal interest 
— ^however fatal to his claims — he is compelled to 
set forth, on oath, all he knows, believes, or 
thinks, in relation to the matters in question. — 
Fliyht V. Kobinton, 8 Beav. 22. 

Case in which a defendant must seek for in- 
formation which he may not himself possess. — 
Earl of Glengall v. Frazer, 2 Hare, 99. 

In answer to a bill seeking to impeach security, 
and requiring thedefendant to set forth what com- 
munication passed between his solicitor and agent 
in the transaction and the plaintiff, and what letters 
were written and received and entries made, on the 
subject, by such solicitor, it is not suiScient for the 
defendant to say that tiie solicitor had ceased, 
for several years since the transaction, to be his 
solicitor or agent, and that he does not know 
what communications or entries he had made ; 
the defendant, if he has not personal knowledge 
of the facts, must at least shew that he has en- 
deavoured to acquire the information &om his 
agent in the transaction in question. — Id. 

The husband charged with procuring his 
marriage with a minor, by falsely swearing that 
the consent of the parent had been given, cannot 
be compelled to discover the facts relating to such 
charge, upon an information under the Slairiage 
Act, (4 Geo. 4, e. 76, s. 23,) seeking the forfeiture 
of his interest in the wife's property, and a 
settlement of the same upon her and her issue. — 
At, Gen. v. Lucas, 2 Hare, 566. 

Where a plaintiff by his bill seeks a discovery 
of matters which might subject the defendant to 
a criminal prosecution, and also seeks other legi- 
timate discovery ; it is his duty to separate the 
two ; for, if they be so mixed up or connected 
that either by inference or exclusion they may 
may lead to a disclosure which might subject 
the defendant to prosecution, he is not bound to 
answer any portion of it. — jTAe Earl of Lichfield 
V. Bond, 6 Beav. 88. 

A bill was filed for an account of dealings 
and transactions between the parties, and to 
restrain an action brought by the defendant 
against the plaintiff for a breach of contract in 
not accepting bills drawn on him by the de- 
fendant. Held, that the plaintiff was entitled 
to inspect those parts only of the books men- 
tioned in the schedule to the answer, which 
related to matters in question in the suit ; and 
that if he wished to inspect other parts of them, 
with a view to his defence to the action, he 
must file a bill of discovery.— iJawsm V. Samuel, 
9 Sim. 442. 



A plaintiff cannot by one bill obtain specific 
relief, and also discovery, on a matter distinct 
from that specific relief.— Woorf v. Hitchings, S 
Beav. 504. 

A party having deposited with his bankers an 
annuity deed, together with other instruments, 
as security for the balance of his banking account , 
cannot, by his answer to a bUl, seeking to have 
the annuity deed cancelled, and the other secu- 
rities first applied in satisfaction of the banker's 
claim, protect himself from answering as to such 
other securities, by alleging that they are his own 
title-deeds, in which the plaintiff has no interest. 
— Dimcombe v. Davis, 1 Hai'e, 182. 

If a party covenant not to do a particular act 
he cannot protect himself from discovery, if he 
has done the act, by alleging that there was a 
penalty attached to the performance of such act. 
—French v. Macale, 2 Dru. & W. 269. 

XVI.— 2. Cross Bill. 

By the General Orders, the costs of a bill of 
discovery are to be costs in the cause, unless the 
court otherwise orders. Held, that the court 
will not vary the rule merely because the de- 
fendant does not make the whole matters of a 
bill of discovery available.— iJoJinson v. Wall, 10 
Beav. 73. 

The discretion given to the court by the 41st 
Order of August, 1841, as to the costs of a cross 
bill of discovery cannot be exercised before the 
hearing of the original suit, although the plaintiff 
in it dismisses his bill immediately after putting 
in his answer to the cross bill. — S/timeorth v. 
Westfietd, 13 Sim. 265. 

In a suit by a cestui que trust, to set aside 
the purchase of the trust property made thirty 
years before by the trustee ; the trustee insisted 
on the knowledge of the transaction, and long 
acquiescence therein by the cestui qtie tiiist ; 
and in his answer to a cross bill, the cestui que 
trust admitted that he had had an opinion of 
counsel on his right, which he had t;iken 
many years before. The court Held the opinion 
to be a privileged communication, and refused 
to order its production. — Woods v. Woods, 4 
Hare, 83. 

XVI. — 3, In Aid o/ Action at Law. 

A bill of discovery, in aid of the defence to an 
action at law, cannot be maintained against a 
person interested in the action, unless he is a 
party to the record at law. In an action on 
a policy of marine insurance, brought by the 
agent in whose name the policy was effected, the 
person named in the declaration as the real 
person assured, is not to be considered a party to 
the record at law, so as to be liable to a bill of 
discovery. — Kerr v. Reu>, 5 Myl. & Cr. 154. 

A defendant at law may file a bill of discovery, 
not only to sustain his defence to the action, but 
to rebut the evidence in support of it. — Glasscott 
V. Copper Miners' Company, 11 Sim. 305. 

The rule that officers of a corporation may be 
made co-defendants to a bill against the corpo- 
ration, applies to a bill for discovery, as well as 
to a bill for relief, and members of the corporation 
may be joined with the officers. — Id. 

Demurrer to a bill of discovery in aid of action 
on the case for negligence, allowed, it appearing 
by the bill, that the cause of action had not arisen 
within six yeai's before the suit. — Smith v. Fox, 
6 Hare, 335. 

The forfeiture of securities under the Stat. 9 



604 



Bill, 



PLEADING. 



To Perpetuate Testimony. 



Anne, d. 14, s. 1, for monies lent at play, is not a 
penalty of such a nature as to protect a party 
from discovering whether the consideration of 
the security on which he brings his action was 
not monies lent at play, — Sloman y. Kelly, 4 Y, & 
C. 169. 

C. having an account with the defendants (the 
Coventry Bank), whose London agents were E. 
& Co., accepted a bill of exchange for £379, in 
favour of the plaintiffs, payable at B. & Go's. 
Immediately before that bili became due, which 
was on the 23rd of February, 1837, C. requested 
the defendants to advise E. & Co. of the bill, and 
remit to them a certain sum to meet it. At the 
same time C. indorsed to the defendants a bill 
for £435, drawn by him upon, and accepted by 
L., due May, 1837, and also delivered to them a 
written direction to advise E. & Co. of the first- 
mentioned bill. The defendants received the 
second bill, and written directions, without mak- 
ing any objection to C.'s proposal, but omitted to 
advise E. & Co. of the first-mentioned bill, which 
was accordingly dishonoured. Upon the second 
bill becoming due, the defendants received the 
proceeds of it, which they applied to their own 
use. In the interim, C. became bankrupt. TTpou 
a bill of discovery in aid of an action of assumpsit, 
brought by the plaintiffs against the defendants, 
to recover the amount of the sum which C. had 
requested the defendants to remit to E. & Co. : — 
Held, that a demurrer to the discovery must be 
overruled, it being a fair subject of discussion in 
a court of law, whether, under such circum- 
stances, the action was or was not maintainable. 
Semite : That the action was maintainable. — 
Thomas v. Tyler, 3 Y. & C. 255. 

Upon a mere bill of discovery, filed in aid of 
proceedings at law, a court of equity will not, 
except in a very clear case, decide upon the legal 
rights of the party seeking the discovery. — Id. 

A court of equity will compel a discovery and 
production of documents, in aid of proceedings at 
law, to try a disputed right under the Tithe Com- 
mutation Act, notwithstanding special provisions 
are contained in that act for those purposes. — 
Morris v. The, Duke of Norfolk, 9 Sim. 472. 

Where a defendant to a bill of discovery, in 
aid of an action brought against him by the 
plaintiff, had been ordered to deposit, in the 
hands of his clerk in court, the documents ad- 
mitted by his answer to be in his custody, the 
plaintiff IS entitled to have such of those docu- 
ments, as by reference in the body of the answer, 
are made part of the answer, produced and read 
at the trial as part of the answer. — Driver v. 
Wright, 9 Sim. 261. 

In this court, if a prayer for relief be added to 
the ordinary prayer, in a bill for discovery, in aid 
of a defence to an action at law, the defendant is 
not boimd to give any further discovery than is 
incidental to the relief sought by the biU. — Dea- 
borough v. Curlewis, 3 Y. & C. 175. 

Semble : That a court of equity will not enter- 
tain a bill for the delivery up of a policy of 
insurance, on the ground of want of insurable 
interest. — Id. 

Bill of discovery, in aid of an ejectment by a 
plaintiff, claiming as heir-at-law against the de- 
visees of afeme covert, alleging the absence of 
any power of appointment in SMchfeme covert, 
or that it was never duly exercised by her. The 
only issue raised on the pleadings, being on the 
validity of the appointment by the devisee, the 
plaintiff was held not to be entitled to the pro- 
duction of the deeds under which the defendant 
alleged that the power of appointment was given 



to their devisor, although it appeared that by 
such deeds the estate was limited to her heirs 
and assigns in default of appointment. — Bennett 
v. Glossqp, 3 Hare, 578. 

Demurrer to a bill of discovery, in aid of an 
action brought by the plaintiff, to recover da- 
mages for an assault and false imprisonment, 
allowed, the whole object of the bill being to obtain 
a discovery of matters, which if established, would 
have subjected the defendant to penal conse- 
quences. The whole object of a bill of discovery 
being criminatory, a general demurrer does not 
cover too much, because some of the interroga- 
tories separately considered, may relate to matters 
not criminatory, 

Semble : That a bill of discovery in aid of an 
action for a mere personal tort, cannot be sus- 
tained. — Glynn v. Houston, 1 Keen, 329. 

A bill of discovery in aid of a defence to an 
action, cannot be sustained against a person who 
is not a party to the record, although charged in 
the bill, to be solely interested in the subject of 
the action. — Queen of Portugal v. Glynn, 7 Clk. 
& Fin. 466 ; The same v. Gowers, 7 Clk. & Fin. 
608. 

Bills filed by or against underwriters, praying 
some relief, do not form an exception to the rule, 
for, if to a bill of discovery in aid of a defence to 
an action, brought on a policy of insurance by the 
agent alone, his principal is made a defendant, he 
may dem\ir, although he is exclusively interested 
in the subject of the action. — Id. 

Bills of discovery are permitted, for the pur- 
pose of obtaining, from the adversary at law, a 
discovery of matters which, being admitted by 
him, may aid the defence to the action, not for 
the purpose of obtaining evidence ; and, accord- 
ingly, a bill of discovery does not lie against a 
person who may be a witness for the defendant 
in the action. — Id. 

A loan, in 1833, for Don Miguel, as King of 
Portugal, for the use of his government, consisted 
partly of bills of exchange in two parts, drawn 
upon bankers in London, who accepted the first 
parts in the course of their business, for a cus- 
tomer. The second parts having been remitted 
to the treasury of Portugal, indorsed to the trea- 
surer of the royal treasury there, on account of 
the loan, came, after the dethronement of Don 
Miguel, into the possession of Queen Donna 
Maria, and were, by her orders, indorsed to the 
treasurer to Soares, in London, with instructions 
to recover the amount. An action having been 
brought by Soares' on the bills, against the ac- 
ceptors, they filed a bill of discovery in aid of 
their defence against him and the Queen of Por- 
tugal, charging, that she was interested in the 
bills of exchange. Held, by the Lords (reversing 
an order of the Court of Exchequer) that, as the 
Queen of Portugal was not a party to the record 
at law, she was not a proper party to the bill of 
discovery. — Id. 



XVII. — ^To Pekpetuate Testimony. 

It is no objection to the publication of depo- 
sitions, which have been taken in a suit to per- 
petuate testimony, that the proceedings for which 
they are required, ai-e in the court of a foreign 
country, or that other depositions taken in a 
similar suit in that country, have already been 
published. Semble: This court has jurisdiction 
to perpetuate testimony, with a view to pro- 
ceedings in foreign coiirts. — Morris v. Morris. 2 
PhU. 205 
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The court will not, even before replication, 
dismiss a bill to perpetuate testimony for want of 
prosecution ; but will order the plaintiff to reply 
and examine his witnesses, and procure the 
examination to be completed by a certain time, 
and in default thereof, to pay to the defendant 
his costs of the suit. — Beavan v. Carpenter, 11 
Sim. 22. 

Where depositions, taken in a suit to perpe- 
tuate testimony, are required to be used in a trial 
at law, not under the control of a court, the 
order is, that the depositions be published, and 
that the officer attends with and produces to the 
court of law, the record of the whole proceedings, 
and that the parties may make such use of the 
same, as by law they can. — Att. Gen v. Ray, 2 
Hare, S18. 

A commission to examine witnesses, de bene 
ease, upon a bill to perpetuate testimony, granted, 
though the defendant had not appeared, and was 
not in contempt, — Allen v. lAird Annetly, 2 Jon. 
260. 



XVni. — ^POSSESSOKY. 

A possessory bill ought to state that the plaintiff 
has been in actual quiet and peaceable possession 
of the premises in question for three years, at 
least, before the filing of the bill, saving the dis- 
turbances given by the defendant ; and if there 
has been a mixed possession, partly by the plaintiff 
and partly by the defendant, so that it cannot be 
said that either of the parties had a triennial 
possession, this court will not interfere, but will 
leave the parties to settle their rights at law. — 
HcmphiU v, M'Kenna, 3 Dru. & W. 183. 



XIX, — To Bbdeem and Foreclose. 

Mortgagee in possession, claiming, on a bill of 
redemption, to be allowed for substantial repairs 
and lasting improvement, but adducing no proof 
of any such expenditure. Held, not entitled to any 
enquiry on tiie subject.— Sondon v. Hooper, 
6 Beav. 246. 

If a mortgagee of leaseholds, before he files a 
bill of foreclosure, is under the necessity of citing 
the next of kin of the deceased mortgagor before 
the Eccleciastical Court, in order to compel them 
to take out administration to the deceased, this 
court will not allow him the costs of the citation, 
unless he states his case for them on his bill, — 
WardY. Barton, 11 Sim. 531. 

A bill to redeem a mortage, made twenty-five 
years before, stated that the mortgagee entered 
into possession of the estate, shortly after the 
date and execution of the mortgage deed, and had 
been in possession ever since ; — Held, that the 
court could not intend, from that statement, that 
the mortgagee entered within the first five years 
after the date of the deed. 

Qmere: Whether, since the late Statute of 
Limitations, (3 & 4 Will. 4, c. 27, s. 28), the bar 
created by twenty years' possession by a mort- 
gagee, is defeated by his having kept accounts of 
the rents received by him. — Bakery. Wetton, 14 
Sim. 426. 



XX. — Amended. 



A plaintiff may, by amended bill, introduce 
new matter which occurred prior to filing the ori- 
ginal bill, in order to fortify his case, but he can- 
not introduce new matter which occurred subse- 



quently to the filing of the orginal bill, without a 
supplemental bill ; and the defendant having, in 
his answer to the amended bill, stated this objec- 
tion to the new matter, and insisted upon the 
same advantage as if he had demurred or pleaded 
thereto ; and the plaintiff not being able to support 
his case upon the evidence which referred to the 
allegations of the original bill ; the bill was 
dismissed with costs. — Wray v. Hrttchineon, 2 
Myl. & K. 255. 

A defendant who does not, by pleading, claim 
the benefit of the Statute of Limitations (3 & 4 
Will. 4, c. 27, s. 42), cannot rely upon it, in the 
oiKce, in bar of the account. The plaintiff and 
her younger children filed their original bill to 
raise jointure and portions out of the land of T. 
The defendant, by answer, insisted that the 
plaintiff's husband was tenant in tail of these 
lands, and that he had not done any act to bar the 
entail, and claimed them as issue in tail. The 
plaintiff tlicn filed what she called an amended 
bill, making the younger children parties thereto, 
and claiming dower or jointure out of the same 
lands. 

Qutere: Was the latter bill an original or 
amended bill.— JTofeA v. Walsh, 1 Jon. & Ca. 52. 



XXI. — Cboss Bill. 



To a bill for the specific performance of a part- 
nership, one defendant objected to the miscon- 
duct of another partner, who was a co-defendant. 
Held, that this defence could only be made 
available upon a cross biii.— England v. Curling, 
8 Beav. 129. 

An estate was conveyed by A. to B., upon 
trust, for ten years, to apply the rents in 
payment to B. of the interest and capital of 
£1,000, lent by B. to A., and then to sell, pay off 
the residue of the £1,000, and hold the remainder 
in trust for the wife and children of A. The 
rents exceeded the interest ; B. permitted A. to 
retain possession, and the interest was not 
applied as directed. Upon a bill by B. against 
A. and his wife and children for a sale : — Held, 
that B. could not, until he took possession, be 
made liable for what, without his wilful default, 
he might have received, except upon a cross bill 
raising that question. — Beare v. Prior, 6 Beav. 
183. 

A party desirous of being relieved, upon 
equitable grounds, from an executed contract, 
must file a bill for the purpose. He cannot rely 
on those equitable grounds, as a defence to a suit 
to have the benefit of the contract. — Sichards v. 
Bayley, 1 Jon. & L. 120. 

To a suit instituted to obtain the benefit of an 
executed contract, a defence founded on the 
conduct of the parties must be made by cross 
bill. — Nash v. Flyn, 1 Jon. & L. 162. 

Where a defendant, by his answer, sets up, as 
a defence to the plaintiff's case, that the original 
grant, in relation to which the plaintiff has come 
into a Court of Equity, ought not to have been 
executed, in general he will not be allowed to 
impeach the grant in such a way, but must file ^ 
cross bill. — Ker v. Lord Dungannon, 1 Dxu. & W;. 
411. 



XXII. — Of EEViE'wr. 

A bill of review for error, apparent on the 
decree, applies only to errors of form and not to 
errors of judgment Upon the merits.— Truelock v. 
Robey, 2 Phil. 395. 
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A contract was entered into for the sale of the 
vendor's interest in a lease and premises at Don- 
caster, known as the betting rooms, for the 
remainder of the lease granted by A. A bill for 
speciiic performance was filed by the purchaser, 
in which, and in the decree, the agreement was 
treated as comprising the premises held of A., 
and an account of the rent was directed. It 
turned out that the rooms and premises were 
partly under A. and partly under B., wliereupon 
the vendor filed a second bill, praying a declara- 
tion that the whole was comprised in the agree- 
ment. Held, however, that the plaintiff could 
not, upon a re-hearing, obtain the relief asked 
by the second bill, nor could he, by such second 
bill, obtain the relief thereby prayed, whilst the 
decree stood in its present form ; that, to obtain 
the relief asked, the original cause must be re- 
heard with the second, and, consequently, that 
the second bill was a supplemental bill, in the 
nature of a bill of review, which ought not to be 
filed without leave of the court. — Davis v. Bluck, 
6 Beav. 393, 

After decree, in a suit against the heir of A., 
the plaintiff petitioned for leave to file a bill of 
review, alleging error, apparent on the face of 
the decree, and, also, that the plaintiff had dis- 
covered, since the decree, that the defendant 
was the executor of A. ; and that it was essential 
to the establishment of the plaintiff's rights, to 
bring the defendant before the court, in his 
executorial character. Petition dismissed, be- 
cause a bill of review, for error apparent, may be 
filed without the leave of the court ; and because 
the defendant had admittted, in his answer, that 
A.'s will was in his possession. — Truloek v. Bobey, 
15 Sim. 265. 



The time for filing a bill of review, u regulated 
by analogy to the time limited by the 6 Geo. 1, 
c. 6, for bringing a writ of error, «'. e„ twenty 
years after the judgment, and five years after 
the disability of the plaintiff In error, if any has 
been removed. — Kelly v. Lemon, \ Jon. & L. 305. 

It is error, apparent on face of the decree, if it 
declare that legacies were charged on real estate 
by the will, (which was set out in the pleadings), 
when, according to its true construction, the real 
estate was pot charged by it witli the legacies ; 
but if the decree merely declare that the legacies 
are charged on the real estate, it is not error 
apparent, for the court may have come to that 
conclusion from circumstances not apparent on 
the face of the decree. — Id. 

To sustain a bill of review, proceeding on facts 
discovered subsequent to the decree complained 
of, it must be shewn that leave of the court to 
file it was irregularly obtained,— rommea v. 
White, 1 Clk. & Fin. N. S. 160. 

To sustain a bill of review for error apparent, - 
on the decree complained of, it is not enough 
that it contains allegations that the decree is 
erroneous, but error must be shewn 'on the face 
oiit.—Id. 



XXIII.— For Partition. 

A party having a life estate, determinable on 
his marriage, in one-fifth of an estate, is entitled 
to a decree for partition. — Hobson v. Sherwood, 
4 Beav. 184. 

"Where, in a suit for partition, the defendants 
are desirous that there shall be no partition of 
theit several shares, the partition may be confined 
to the aliquot share of the plaintiff. — Id, 
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I. -Where it Lies Generally. 

A bill seeking to restrain an action at law, and 
not shewing any grounds on which the action 
could be sustained : — Held, to be demurrable. — 
Derbyshire, Staffordshire, and Warwickshire 
Railway Company v. Serrell, 2 De G. & S. 353, 

A testator devised his estate, on trust, for 
his children. Some of them filed a bill ior the 
administration of the estate against the trustees, 
and against one J. G. The bill charged that 
J. G. alleged that the plaintiffs had contracted 
to sell him the testator's real estate, and that 
he had given notice to the trustees of his 
claim ; but the plaintiffs charged that they had 
not entered into any agreement to sell to J. G., 
and that, if they had, it had been long since 
abandoned and waived by J. G. — and it further 
charged that J. G. had not any charge, inte- 



rest, or claim on the estate. Held, that the 
allegations against J. G. were insufficient, and 
his demurrer was allowed. — Hodason v. Espinasse, 
10 Beav. 473. 

Testator devised all his estates in the funds 
of England, and all his manors, messuages, 
lands, &c., both freehold, leasehold,- and copy- 
hold, to A., B. and C. and their sons, in strict 
settlement, and, ultimately, to his own right 
heirs for ever ; and empowered his trustees to 
invest the residue of his personal estate in the 
purchase of freehold lands in England, and to 
convey the same to such of the uses therein- 
before declared of his manors, messuages, 
lands, and premises devised by his will, as 
should be then subsisting. A. and B. died 
without issue in the testator's lifetime. ('., 
who was his heir at law and executor, was 
living, but had no issue male. The testatiix's 
next of kin filed a bill against C., praying, 
amongst other things, for a declaration that, in 
the event of C. dying without leaving issue 
male, the plaintiff would be entitled to the tes- 
tator's personal estate. A general demurrer to 
the bill was allowed. — De Seauvoirv. De Beauvoir, 
15 Sim. 163. 

In 1805, A. B. purchased an estate with the 
money of C. D., and executed a mortgage to 
secure the amount. A, B. was evicted, and he 
died in 1812, C. D. died in 1816. The same indi- 
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victuals represented both A. B. and 0, D., and 
in 1 843, they established, under the covenant for 
title, a claim against the vendor's estate for the 
amount of the purchase money. The residuary 
legatees of C. D. filed a bill in 1846 against the 
representatives, to recover the amount ; the court 
thought that Uiere was so much probability, at 
least, of their ultimately establishing their equity, 
that it overruled a demurrer to the bill, leaving 
the question open at the hearing. — Norman y. 
Stiby, 9 Beav. 660. 

A bill for an account of the earnings of a ship, , 
described some of the owners as being resident in 
England, and the others in India ; and stated 
the ship to have been built by B. & Co. of New- 
castle, but it did not contain any positive aver- 
ment that the ship was British built. Held, 
that for want of such averment, a demurrer, 
founded on the Ship-Registry Acts, could not be 
supported. — Smith v. Small, 14 Sim. 119. 

Bill, by a legatee, against an executor and a 
person alleged to have possessed himself of the 
testator's assets : — Held, demurrable on the 
ground of there not being sufficient charges of 
collusion between the defendants. — Baddeley v. 
Curwen, 2 CoU. C. C. 151. 

Quare ; "Whether the 38th Order of August, 
1841, applies to cases where a general demurrer 
to the bill might have been sustained. — Moles- 
worth V. Boward, 2 Coll. C. C. 145. 

Where two inconsistent statements are made 
in a bill, a defendant is entitled, upon demurrer, 
to adopt that which is most against tlie plaintiff's 
interest. It appeared by the statement made in 
a bill, that in September, 1794, a father, tenant 
for life, and his eldest son, tenant in tail, of a 
plantation and slaves, subject to a lease, suffered 
a recovery, and limited the property to the father 
for life, with remainder to the son for life, with 
lemunder to the son's first and other sons in 
tail. The bill then stated that, in the year 1794, 
not speci^ing at what part of the year, the lessee 
removed some of the slaves to a plantation which 
belonged to himself, and then sold that plan- 
tation, with the slaves upon it, and that, after- 
ward, while the father was still living, the 
lessee having represented to the son that there 
was some dmcvdty in distinguishing the salves 
which belonged to the settled estate &om those 
which were 3ie property of the lessee, prevailed 
upon the son to give him a deed of indemnity 
against his {the son's) claim in respect of the 
slaves so removed and sold, and the bill stated 
that the son was at the time wholly ignorant of 
the nature and extent of the sale, and of the cir- 
cumstances stated by the lessee : — Held, that 
upon these statements, a defendant was entitled, 
for the purposes of a demurrer, to infer that the 
removal of the slaves took place before the month 
of September, 1794, and while the son was still 
tenant in tail ;^ and that the son was cognisant 
of the removal at the time. 

Where a bill had set forth the limitations 
of a settlement in such a manner as to shew 
that the plaintiff's father, who was still living, 
was tenant for life, with remainder to the 
plaintiff as tenant in tail, but subsequent parts 
of the bill had spoken of the father as tenant 
in tail, and of the plaintiff as heir in tail :— 
Held, that defendant was entitled, on demurrer, 
to consider that the plaiiitiff' had merely stated 
himself to be the issue in tail, in which cha- 
racter he would have no right to institute the 
suit. 

A demurrer, for want of parties and for 



want of equity, was allowed, and the plaintiff 
appealed, but admitted at the bar that the bill 
was defective for want of parties. The Lord 
Chancellor expressed strong disapprobation of 
the appeal, as the only question could be 
whether the old bill should be amended or a 
new bill filed. 

Amendment permitted, in a case in which the 
court had reason to believe that allegations, upon 
the ground of which a demurrer had been allowed, 
had crept into the bill by accident. — Vernon v. 
Vernon, 2 Myl. & Cr. 146. 

A general charge of fraud is to be referred to, 
and explained by, the particular allegations of 
fraud, which the bill contains ; but if there be 
no definite or specific charge of fraud, a vague 
charge, where the facts alleged may, or may not 
amount to a fraud, will not sustain the bill upon 
demurrer. — Munday v. Knight, 3 Hare, 497. 

The plaintiff cannot, on demurrer, sustain the 
bill, by waiving the relief prayed against the 
demurring defendant. — Griffith v. Ricketts, 3 
Hare, 476. 

Where, consistently with the statements in a 
bill of revivor, the defendant might have been 
made a party, either to receive or pay what was 
due to her, from the estate of which she was the 
representative, or to account for her own receipts ; 
but it did not appear, whether she was a party 
for any of such purposes, or in what character 
she was brought before the coiut ; her demurrer 
was allowed. — Id. 

The plaintiff amended his bill after the de- 
fendant had answered it. The amendments 
changed the nature of the case. Held, that the 
defendant might demur to the amended bill, 
although he had answered that, which was part 
of the formal groundwork, both of the new and 
the original case. — Cresy v. Beavan, 13 Sim. 364. 

Where a suit abates after a demurrer has been 
filed, but before it has been heard, the plaintiff, 
and those representing him, may file a bill of 
revivor and supplement, for the purpose of having 
the demurrer disposed of; but the eqmty of the 
original bill being challenged by the demurrer, 
the plaintiff, in the second bill, is not at liberty 
to claim the same, or additional relief, by adding 
supplemental matter in corroboration of the ori- 
ginal claim, and not required for the purpose of 
shewing by and against whom, an order to revive 
may be properly obtained. — Bampton v. Birchall, 
5 Bfeav. 330. 

The 34th of the General Orders of August, 
1841, does not apply to a cause which became 
abated, before those orders came into operation. 
—Id. 

Pending a litigation, as to administration in 
the Ecclesiastical Court, a bill was filed, praying 
a receiver, and that upon the administrator 
being appointed and brought before the court, 
the rights of the parties might be declared, and 
the Cbtate administered ; a demurrer to the latter 
part of the relief was allowed. — The Baron de 
Feucheres v. Dawes, 6 Beav. 110. 

Bill by two of the proprietors of shares in a 
company incorporated by act of parliament, on 
behalf of themselves and all others, the proprietors 
of shares, except the defendants, against the five 
directors, (three of whom had become bankrupts) 
and against a proprietor who was not a director, 
and the solicitor and architect of the company, 
charging the defendants with concerting and 
effecting various fraudulent and illegal trans- 
actions, whereby the property of the company 
was mis -applied, alienated, and wasted; that 
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there had ceased to be a sufficient number of 
qualified directors to constitute a board ; that 
the company had no clerk or office ; that in 
such circumstances the proprietors had no power 
to take the property out of the hands of the 
defendants, or satisfy the liabilities, or wind up 
the affairs of the company; praying that the 
defendants might be decreed to make good 
to the company the loss and expenses occasioned 
by the acts complained of, and praying the 
appointment of a receiver, to take and apply 
the property of the company in discharge of 
its liabilities, and secure the surplus. The 
defendants demurred. Held, that upon the facts 
stated, the continued existence of a board of 
directors, rfe facto, must be intended ; that the 
possibility of convening a general meeting of 
proprietors, capable of controlling the acts of the 
Existing board, was not excluded by the allega- 
tions of the bill ; that, in such circumstances, 
there was nothing to prevent the company from 
obtaining redress, in its corporate character, in 
respect of the matters complained of ; that there- 
fore, the plaintiffs could not siie in a form of 
pleading, which assumed the practical dissolution 
of the corporation, and that the demurrer must 
mustbe allowed.— /"oMv. Harboitle, 2 Hare, 461. 
If a plaintiff has one remedy against A., and 
that remedy and anodier against B., for the 
same cause of suit, neither A. nor B. can demur 
for multifariousness, on the ground that the 
bill seeks to enforce both the remedies against 
B., and only one of them against A. — Manners 
^: HowJey, 10 Sim. iJO. 

A. filed a bill against a company and also 
against some of the directors of the company, 
praying relief against the company ; and if he 
should be held not to be entitled to relief against 
the. company, then praying relief against the 
directors. Held, that the bill was demurrable. 
Seddon v. Connell, 10 Sim. 79. 

If a demurrer to a bill praying relief, and a 
commission to examine witnesses abroad, is good 
as to the relief, it is good as to the commissioni 
— Morris v. Morgan, 10 Sim. 341. 

General demurrer allowed to a bill, on the 
ground of the vagueness and uncertainty of its 
statements. — Wormaldy. De Lisle, 3 Beav. 18. 

A_ court of equity will not assist a judgment 
creditor to obtain payment of the debt, unless 
he has sued out execution ; and if he does not 
state that he has done so, in his bill, the de- 
fendant may demtir. — Neate v. I>uke of Marl- 
borough, 9 Sim. 60. 

Demurrer allowed to a bill of discovery in aid 
of the defence to a suit in a foreign court. — 
Sent V. Young, 9 Sim. 180. 

A bill was filed by an insolvent debtor against 
A. (who was in possession of an estate claimed 
by him) and his assignees, alleging that the 
assignees had refused to sue fur the estate, 
because they were apprehensive of incurring 
personal expenses, but that they were willing 
to concur in a sale of it for the benefit of the 
plaintiff and his creditors, and that, if the 
estate were sold, the proceeds would be suffi- 
cient to pay the creditors, and to leave a consi- 
derable surplus, and prayinj that A. might be 
declared to be a trustee of the estate for the 
plaintiff and his creditors, and that it might 
be sold and the proceeds paid to the assignees, 
and that A. might be restrained from pro- 
ceeding with an action which he had brought 
against the plaintiff. A demurrer to the bill 
■ivas allowed. — Kaye v. Fosbrooke, 8 Sim. 28. 



The assignees of a bankrupt having sold his 
estate, whilst he was proceeding to get his com- 
mission superseded, he filed a bill against them 
and the purchaser and the respective solicitors 
chargin" them with fraud and collusion in the 
gale, and alleging that he had settled with all his 
creditors, and that they had consented to the 
commission being superseded. A demurrer to 
the bill was overruled. — Lantour y. Holcombe, 8 
Sim. 76. 

Demurrer to a bill for discovery in aid of an 
action brought by the plaintiff to recover damages 
for an assault and false imprisonment, allowed, 
the whole object of the bill being to obtain a dis- 
covery of matters which, if established, would 
have subjected the defendant to penal conse- 
quences. 

The whole object of a bill of discovery "being 
criminatory, a general demurrer does not cover 
too much, because some of the interrogatories, 
separately considered, may relate to matters not 
directly criminatory. 

Semble: That a bill of discovery in aid of an 
action for a mere personal tort cannot be sus- 
tained. — Glynn V. Homton, 1 Keen, 329. 

A demurrer to a bill on the ground that the 
plaintiff has not taken out a prerogative admi- 
nistration, cannot be sustained. ^ ilfetoi/^ v. 
Metcalfe, 1 Keen, 74. 



n. — OVEBKULED BT AnSWEB, 

By the effect of the 37th General Order of 
August, 1841, the answer put in by a defendant 
to an original bill, although it extends to matters 
retained in the amended bill, does not preclude 
the defendant from demurring generally to such 
amended bill, by overruling the demurrer, as it 
would have been held to do before that order 
was made. — Wyllie v. EUice, 6 Hare, 505. 

A defendant who had fully answered a bill, 
afterwards, upon the bill being amended, put in 
a demurrer to the whole of the amended bill. 
The bill, as amended, did not materially va^ the 
case originally made against the demurring 
party, and it retained a large portion of statement 
which he had previously answered. Held: — 
First, That the court weis entitled to look into 
the record for the purpose of seeing whether 
passages existed in the amended bill, which had 
been previously answered as part of the original 
bill ; and, Secondly, That, as the fact was 
admitted to be so, the answer overruled the 
demurrer. — EUice v. Goodson, 3 Myl. & Cr. 
653. 

When a defendant puts in answer to part of a 
bill, and a demurrer to the rest, and the demur- 
rer is overruled, and the plaintiff then amends his 
bill, either by adding parties or generally, the 
plaintiff's right to except to the answer for 
insufficiency will not be waived by such amend- 
ment.— Taytor V. Bailey, 3 Myl. & Cr. 677. 

A defence, though, in words, applied to only 
one part of the bill, if it should, on the face of it, 
be applicable to the whole bill, cannot stand in 
conjun«-»ion with another distinct defence, which 
is applicable and appliedrto another distinct part 
of the bill. 

The defendant to part of the bill put in a plea 
that there were no outstanding terms, and a de- 
murrer to the rest, that the plaintiff had no title. 
Held, that the plea was good, but that the de- 
murrer being applicable to the whole of the bill, 
and, consequently, to that part of it which was 
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covered by the plea, was bad. But the defendant 
having also demurred, ore temts, for want of 
equity,; and, the covu:t being of opinion that the 
plaintiff was not entitled to the discovery and 
relief sought by the bill, that demurrer was 
allowed. — Crovch y. Hickin, 1 Keen, 385. 



Ill, — ^Foa Want op EaciTT. 

The shares of a proprietor in a joint stoclc 
company were sold out without his authority, 
and not in conformity with the provisions of the 
deed by which the company was constituted. On 
a bill tiled by the shareholder, alleging that the 
sale was the fraudulent act of the Secretary of 
the company, and sanctioned by the directors, 
but assuming the transaction to be valid, as 
against the transferee, and praying that the loss 
might be made good out of the assets of the 
company ; demurrer for want of equity allowed, 
on the ground that the bill stated no case for 
making the company liable in damages > — Held, 
also, that the transferee of the shaies was not a 
necessary party to the suit. — Duncan v. Luntley, 
2 Mac & Gor. 30. 

On the bill being amended, so as to seek direct 
relief only against the actual defendants, and 
stating that a mortgage executed by the corpo- 
ration was procured from the corporators by 
undue concealment and pressure, and that the 
mortgagees were aware of the ignorance, fear, 
and necessities of the corporation, and took ad- 
vantage of the same to procure the mortgage ; 
and also stating a resolution of the corporation, 
authorising the vesting of property in trustees 
for payment of its debts ; a demurrer, for want 
of equity, was overruled, but allowed on appeal, 
the Lord Chancellor holding the allegations too 
vague to support the bill. — Lord v. Governor and 
Co. of Copper Miners, 2 De G. & S. 308. 

A. instituted a suit against B. and C, re- 
specting a sum of £4,000 ; D. also was made a 
party to the suit, but having no interest, he dis- 
claimed. A., B. and C. sSterwards came to a 
compromise, in pursuance of which, they exe- 
cuted a deed, assigning the £4,000 to trustees, 
in trust to pay D. his costs of the suit, and to 
divide the rest of the fund amongst A., B. and 
C. D., though he was not a party either to the 
compromise or the deed, filed a bill against A., 
B. and C, and the trustees, to compel a per- 
formance of the trusts and payment of his costs. 
A demurrer, by C. for want of equity, was 
allowed. — Gibbs v. Glamie, 11 Sim. 884. 

A plaintiif seeking to charge a party with the 
consequences of a breach of trust, is, bound so to 
state his case upon the bill, that the circum- 
stances alleged, if proved, must necessarily, and, 
at all events, constitute a breach of trust ; where, 
therefore, an information was filed, alleging that 
certain payments charged to be illegal and im- 
proper, were about to be made by a municipal 
corporation, out of the corporation funds, and 
praying that the corporation might be restrained 
from making them, but the payments were of 
such a kmd, that, under certain circumstances, 
the existence of which was not negatived by any 
statements in the information,- they might be 
justifiable, a demjjirer for want of equity was 

allowed. j ■■ ■ 

Where persons entrusted with the adminis- 
tration of a fund, have incurred legitimate and 
proper expenses in performing duties thrown 



upon them by their fiduciary situation, they 
have a right, both at law and in equity, to re- 
imburse themselves out of the funds in their 
hands, without any special proviso to that effect. 
Semble: A municipal corporation is justified 
in discharging, out of the corporation funds, the 
expenses of opposing quo loarranto informations 
against individual members of the corporation, 
if the object of such informations be to impeach 
the title or destroy the legal existence of the cor- 
poration as a body. — Att. Gen. v. The Mayor of 
Norwich, 2 Myl, & Cr. 407. 

A bill for forming a dock company passed the 
House of Commons before three-fourths of the 
capital had been subscribed. As the Orders of 
the House of Lords required that proportion of 
the capital to be so subscribed before the bill 
could be brought into that House, certain of the 
subscribers to the undertaking subscribed for 
additional shares, in order to make up the 
deficiency. Those persons afterwards signed 
a memorandum, declaring that the additional 
shares were to be held in trust for the company. 
The bill was then brought into the House of 
Lords and passed. One of the sections provided 
that, on the trial of an action to be brought by 
the company against a shareholder for mcmey 
due on a call, it should only be necessary to 
prove that such call was made, and that twenty- 
one days notice of it was given, vrithout pruving 
the appointment of the directors who made the 
call, and that the company should thereupon 
be entitled to recover, unless it should appear 
that the call exceeded £5 per share, or that the 
required notice had not been given. At the first 
meeting of the company, directors were chosen, 
and at another meeting, it was resolved, that the 
trust declared by the memorandum of the addi- 
tional shares should be annulled, and that those 
shares should be transferred to the secretary, for 
the use of the company, but the members present 
at those meetings did not hold the number of 
shares required by the act, to constitute a 
valid meeting, exclusive of the additional shares. 
Afterwards, the directors having made a call, 
the company brought an action against one of 
the original subscribers for the amount of it, and 
whereupon, he filed a bill to restrain the action, 
alleging that the additional subscriptions were 
fraudulently made, and consequently the meet- 
ings were not duly constituted, and the appoint- 
ment of the directors who had made the call, 
and the other proceedings of those meetings were 
invalid, but that by the special provisions of the 
act, he was prevented from giving evidence at 
the trial of the action to shew that the appoint- 
ment of the .directors was not duly made. A 
demurrer to the bill, for want of equity, was 
allowed. — Mangles v. The Grand Collier Dock 
Co., 10 Sim. 519. 

Bill by cestui gue trusts and two of the trustees 
under a marriage settlement, against the exe- 
cutrix of the settlor and the remaining trustee, 
praying payment of the trust money, or a general 
administration of the settlor's assets, and seeking 
to impeach a prior security, claimed over the 
settlor's property by the defendant trustee : — 
Held, that a demurrer, by the trustees for multi- 
fariousness and for general want of equity, must 
be overruled : — ^First, Because the matters con- 
tained in the bill were all matters of account, 
and the defendant was interested in taking the 
account. — Secondly, Because there was a general 
I equity against him in his character of trustee. 
I But, Semble : That a partial demurrer, for want 
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of eqiiity,-would hare been sustainable, — Addison 
V. Walker, 4 Y. & 0. 442. 

A bill of discovery, in aid of an action of cove- 
nant, brought by the assignee of the lessor, 
stated that the lessor, at the time of granting 
the lease, was " seised or otherwise well entitled,' 
&c. : — Held, that this was not a sufficient alle- 
gation, that the lessor had the legal estate, so as 
to shew the rights of his assignee to sue at law 
on the covenant, and a demurrer on that ground 
was allowed. — Balh v. Margrave, 3 Beav. 284. 

A trustee will be restrained by this court for 
using the legal powers that have been conferred 
upon him, otherwise than for the legitimate pur- 
poses of his trust, and therefore a demurrer for 
want of equity cannot be sustained to a bill 
seeking such relief, although the plaintiff may 
have a remedy at law. — Balls v. Strutt, 1 Hare, 
146. 

To a bill filed by the assignees of a bankrupt, 
against a creditor, impeaching the amount of a 
debt for which the creditor had obtained judg- 
ment and taken the bankrupt's goods in execu- 
tion, and praying an account of the dealings and 
transactions between the bankrupt and the cre- 
ditor, a general demurrer for want of equity was 
allowed.— Boyd v. Moyle, 2 Coll. C. C. 316. 



IV. — ^FoB Want op Jurisdiction. 

A foreign sovereign prince who was also an 
English peer, was made a defendant to a suit, 
and served with a letter missive. The Lord Chan- 
cellor refused to recall it. The defendant then 
appeared and filed a demurrer for want of juris- 
diction : — Held, — First, That the Lord Chancellor 
had not decided that the defendant was liable to 
the jurisdiction of the court ; and, Secondly, That 
the defendant had not, by appearing, waived any 
defence to the bill. — The Duke of Brunswick v. 
The King ofHatwver, 6 Beav. 1. 



V. — Fob Want op Pabties. 

It is no ground of demurrer by one defendant 
that a co-defendant appears by the bill to have 
no interest. — Roberts v. Roberts, 2 Phil. 534. 

A plaintiff having a demand against a firm of 
Francisco Lizardi & Co., filed a bill against 
Helana Lizardi, alleging that the firm was 
" represented by her.' A demurrer was allowed. 
.—Schneider V. Lizardi, 9 Beav. 461. 

A demurrer allowed to a bill filed by the 
agent, duly authorised, and minister plenipo- 
tentiary of a foreign state, in respect of rights of 
such state, on the ground that the state was not 
properly represented. — Id. 

The allowance of a general demurrer puts an 
end to an injunction in the cause, though liberty 
be given to amend. — Id., 9 Beav. 468. 

A joint stock company was formed for makfcig 
B jrailway, but some time afterwards the project 
was abandoned. One of the shareholders then 
filed a bill on behalf of himself and all the other 
shareholders, except the members of the man- 
aging committee, who were made defendants, 
pricing for an account of the monies received, 
and the expenses properly incurred by the de- 
fendants on account of the company ; and the 
plaintiff and the other shareholders might be de- 
clared liable to contribute to such expenses in 
proportion to the number of their shares, or in 
such other proportion as the court should think 



just ; and that such proportion might.be deducted 
out of the deposits on their shares, and the resi- 
due be repaid to them, and that the surplus of 
the monies in the hands of the defendant, after 
discharging the debts and liabilities of the com- 
pany, might be applied in aid of the objects of 
the suit as the court should direct. A demurrer 
to the bill, for want of equity and want of parties, 
was overruled. — Cooper v. Webb, 15 Sim. 464. 

A bill was at the hearing held defective for 
want of parties, and stood over ; another bill 
was filed, stating that, at the hearing, the sole 
plaintiff was dead, and stating circumstances in- 
tended to remove the objection for want of 
parties, and praying the discharge of the former 
order and a revivor; a demurrer for want of 
parties was sustained. — Egermont v. Cowell, 6 
Beav. 620. 

Where, consistently with the statements in a 
bill of revivor, the defendant might have been 
made a party cither to receive or pay what was 
due to her, from the estate of which she was the 
representative, or to account for her own receipts, 
but it did not appear whether she was a party 
for any such purposes, or in what character she 
was brought before the court, her demurrer was 
allowed. — Griffith v. Ricketts, 3 Hare, 476. 

When a demiu-rer for want of parties is allowed, 
with leave to amend, the plaintiff does not, by 
undertaking to amend, preclude himself from 
appealing against the allowance of the demurrer. 
— Lidbetter v. Long, 4 Myl. & Cr. 286. 

One of two tenants in common, brought an 
action of ejectment against A. B., to recover 
possession of some property; but discovering (as 
the bill alleged) that there was an outstanding 
term, which the defendant intended to set up, he 
filed his biU, praying a declaration of his right to 
a moiety of the estate and for the delivery of the 
estate and title deeds, and for an account of the 
rents. Held, on demurrer, that from the nature 
of the record, the other tenant in common was 
a necessary party, but that the trustee of the 
outstanding term was not. — Brookes v. Burt, 1 
Beav. 106. 

If a person who is not a party to an action, is 
made a party to a bill of discovery, in aid of the 
defence to the action, he may demur, notwith- 
standing the bill charges that he is interested in 
the subject of the action. The cases of The 
BisTiop of London v. Fytclie, 1 Bro. C. C. 96, and 
Fenton v. Hughes, 7 Ves. 287, observed upon 
and the reports of those cases corrected. — Irving 
V. Thompson, 9 Sim. 17. 

A bill of revivor cannot be demurred to, for want 
of a party who was not before the court at the 
time of the abatement, although the suit might 
have been imperfect without such party, for it is 
not the office of a demurrer to a bill of revivor, 
to correct such imperfection, — Metcalfe v Metcalfe, 
1 Keen, 74. 

A demurrer to a bill, on the ground that the 
plaintiff has not taken out a prerogative adminis- 
tration, cannot be sustained. — Id. 

A demurrer to the whole bill, for want of the 
personal representative of a deceased person as a 
party, was allowed by notice. The court, on the 
application of the plaintiff, stating, that a per- 
sonal representative could not be raised within 
the ten days allowed by the 64th General Rule, 
gave time to amend. — Atkinson v. Bald. 3 Jon. 
& L. 374. 

Semble : That the court has power to release 
the operation of its General Rules of March. 
1834,— /d. ' 
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TTpon demurrer ; Held, that the personal repre- 
sentative of a tenant for life, is not a necessary 
party to a. bill, filed by an incumbrancer on the 
inheritance, to recover the arrears of her charge, 
accrued before the death of the tenant for life. 
SemWe.-The Attorney General, without taking 
out administration, eufiiciently represents for the 
purposes of the suit, the personal estate of a 
bastard. — M'Kieman v. Kernan, Fl. & K, 362. 

information! 

See Chabity. 

An application by a number of relators named 
in an information, to strike out the names of 
sevei'al of themselves, will not be granted, even 
though the defendants will not be prejudiced, 
unless it appears, either, that, without the alter- 
ation, justice will not be dons, or that the suit 
cannot be so conveniently prosecuted, if the 
alteration be not made. — Att. Gen, v. Cooper, 3 
Myl. & Cr. 258. 

Where, in an information and bill, the same 
individuaj, who is named as the relator is also the 
plaintiff, suing in his own right, the court wiil 
not dismiss the information and bill, upon the 
ground that the relator having been required by 
the Attorney General to give security for costs, 
has failed to do so. — Att. Gen. y. Knight, 3 Myl. 
& Cr. 154. 

An information was filed by the Attorney 
General, against the Mayor and Commonalty, in 
which it was alleged, that the crown was seised 
of the bed and soil of the river Thames ; that the 
defendants were conservators thereof, and in 



breach of their duty as such conservators, had 
granted to divers persons, (also made defendants) 
licences to embank parts of the river, and had re- 
ceived fines for such licences, and that such em- 
bankments were nuisances ; and the information 
then prayed, that the rights of the parties might 
be ascertained — that the licences might be de- 
clared void; and that injunctions might issue to 
prevent the completion of the embankments. The 
defendants denied that the embankments were 
nuisances, and demurred to the rest of the bill 
for want ot equity Held, affirming a decree of 
the Master of the Rolls, that upon these pleadings 
the information was maintainable. — The Mayor 
of London v. The Att. Gen., 1 Clk. & Fin. N. S. 
440. 

An information, filed by the Attorney General 
at the relation of A. and B., praying, for the 
Crown, the benefit of a judgment in outlawry 
against C, and that a deed, executed by C, con- 
veying his property to trustees might be set aside 
as fraudulent and void as against the Crown, 
contained short statements shewing the interest 
of the relators, and alleging, that the motives for 
the deed were to defraud C.'s creditors. Held, 
that these statements were not impertinent. Ex- 
ceptions for impertinence cannot be sustained, 
unless it appears clearly that the statements 
excepted to, cannot be material at the hearing of 
the cause, although it is not necessary that a re- 
lator in an information should have an interest in 
the subject of the suit ; yet, a statement shewing 
his interest is not impertinent, as, in the event of 
the suit failing, the costs may be more easily 
apportioned. — Riclmrda v. Att, Gen., 12 Clk, & 
Fin. 30. 
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I. — ^Executors and Administratoes. 

Defendant suggesting by answer, that the bill 
is defective for want of parties, plaintiff may, 
within fourteen days after answer filed, set down 
the cause for argument on that objection only, 
and in default, plaintiff not to be entitled to 
amend as of course : — 39th Gen. Ord., 26th Aug., 
1841, Beav. ed. 176. 

To a suit by the personal representative of a 
real estate, for the specific performance of the 
contract of sale ; the real representative of the 
vendor is a necessary party. — Roberta y.Marehant, 
1 Phil. 370. 
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A cause cannot be set down on an objection for 
want of paities, under the 39th Order of August, 
1841, if the objection is founded on a fact, stated 
in the answer, but not in the bill. One of two 
executors, who have stated to have possessed 
their testator's assets jointly, died before a suit 
was instituted for the administration of the tes- 
tator's estate. Held, that the representative of 
the deceased executor was not a necessary party. 
—Clark V. Webb, 16 Sim. 161. 

A fund was alleged to have been carried in an 
administration suit, "to a separate account," 
intitled, the general account. In another suit to 
give effect to the assignment of a share of the 
fiind ; Held, that the legal personal represen- 
tative of the testator, was a necessary party. — 
Salmon v. Anderson, 9 Beav. 446. 

The ultimate limitation of a legacy was to a 
party's " personal representatives or next of kinv" 
Held, that both classes must be made parties to a 
suit affecting the fund. — Id. 

Husband and wife sued, amongst other things 
for an account of the rents of her copyhold estate. 
I'he wife died. Held, on demurrer, that it was 
not necessary to make her personal representative 
a party to revive the suit. — Jones v. Skipwarth, 9 
Beav. 237. 

If the wiU of a testator is stated to have been 
proved by A., his executor, in the Prerogative 
Court, and the will of A. to have been proved by 
B., his executor in the proper Ecclesiastical 
Court ; non constat, that B. is the personal repre- 
sentative of the original testator, — Jassaumev. 
Abbot, 15 Sim. 127. 

The court will not decree a general account 
and administration of assets, in a suit in which 
the deceased is represented by an administrator 
ad litem only. — Croft v. Waterton, 13 Sim. 653. 
Although the husband of an administratrix 
may have become liable to make good to the 
next of kin of the intestate, the assets received by 
himself or his vrife during the coverture, yet, if 
tiie husband at his death makes his wife his exe- 
' cutrix, and she possesses assets more than suf- 
ficient to answer the demands of the next of kin 
after paying the other debts, the estate of the 
husband is discharged ; and, therefore, the next 
of kin cannot sue an administrator, cum testa- 
mento annexo, of the husband. 

To a bill which seeks an account of the assets 
of an intestate who died in India, possessed by a 
personal representative there, a personal repre- 
sentative of the intestate constituted in England 
is a necessary party, although it does not appear 
that the intestate, at the time of her death, had any 
assets in England; and it is not sufficient, in 
order to avoid a demurrer for want of parties in 
such a case, that the personal representative con- 
stituted in India, who is out of the jurisdiction, 
is made a party, and that process is prayed 
against her when within the jurisdiction, although 
the bill alleges that the £idian Court was the 
proper court for granting administration, and 
that the administratrix constituted by it is the 
sole legal representative of the intestate. 

Although it is as much of course to give leave to 
amend when a demurrer for want of parties is 
allowed, yet, if the court sees that the frame of 
the bin, as it then stands, is not such as entitles 
the plaintiff to relief against the demurring party, 
leave to amend will be refused. — Tyler v. Bell, 
2 Myl. & Cr. 89. 

An estate, subject to a mortgage, was devised 
to executors for a term for payment of debts, and 
subject thereto, to one for life, with remainder 



over. The executors joined in a transfer of the 
mortgage, and raised a further sum, alleged to be 
necessary for payment of the debts. The tenant 
for life, with the concurrence of the executors, 
afterwards sold the property absolutely, and the 
purchaser paid off tiie mortgage. A bill being 
iiled by the remainder-man to redeem the pur- 
chaser on payment of the original mortgage only, 
and the cause being set down on an objection for 
want of parties : Bteld, that the plaintm was not 
at present bound to make the executors parties. 
— Greenwood V. Rci\u>ell, 7 Beav. 279. 

A., B., C. and D. were co-partners ; A. and B. 
died, and soon afterwards C, and D. became 
bankrupt. M., wlio was a creditor of the firm' 
at the deaths of A. and B., and at the bank- 
ruptcy, filed a bill on behalf of himself and all the 
Other creditors of A. andB. against the executors 
(who, however, had not proved) and devisees of 
both A. and B., and the assignees of the bank- 
rupts, for the purpose of having the real and per- 
sonal assets of'^both A. and B. applied in payment 
of their joint and separate debts. Held, that the 
administration of the two estates might be com- 
prised in one suit, and, therefore, a demurrer for 
multifariousness was overruled. An objection, 
however, made, ore temis, that no properly con- 
stituted personal representative of A. and B. 
were parties, was allowed, but the court did not 
give the plaintiff the costs of the demurrer on the 
record, but merely allowed the demurrer, ore 
tentis, without costs. — Brovm v. Daughlas, 11 
Sim. 283. 

The administrator ought not to be sole plaintiff 
in a bill filed for administering the intestate's 
real assets.— Twiiy v. Tvbbij, 2 Coll. C. C. 136. 

The 32nd Order of August, 1841, enabling a 
plaintiff to proceed against one or more persons 
severally liable, does not apply to the case of a 
general administration suit. — Hall y, Austin, 2 
CoU. C. C. 570. 

A bill was filed by a residuary legatee against 
A. and B., the administrators of the deceased's 
effects, for an- account of the assets received by 
them, A. died without having appeared to the 
bill, and C. obtained letters of administration of 
his goods, limited for the purpose only, to attend, 
supply, substantiate, and confirm the proceedings 
in the suit until a final decree should be made 
and executed, and C. was brought before the 
court by a supplemental bill. Held, that owing 
to the limited nature of those letters of adminis- 
tration an account of A.'s receipts could not be 
taken, but that a general administrator to A. 
must be brought before the court. — Cloughv. 
Dixon, 10 Sim. 564. 

An allegation in a bill that H. had died, insol- 
vent, and without leaving any assets for the 
payment of his debts is sufficient to dispense with 
his representative being made a party. — Seddon 
v. Connell, 10 Sim. 79. 

A testator bequeathed to A. a legacy, in trust 
for B. for life, with remainder for her children. 
A. and the three other executors transferred the 
legacy into the names of A. and B., and B. having 
survived A , sold it and applied it to her own 
use. After B.'s death her child tiled a bill 
against the representatives of A., alone, to make 
them responsible for the breach of trust ; Held, 
that the other executors, and the representatives 
of B., were necessary parties. — Perry v. Knott, 
4 Beav. 179. 

A clear ascertained fund was remitted from 
abroad by an executor to a person in England to 
distribute between the legatees. The court de- 
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termined the rights of the legatees without having 
a legal personal representative before the court, 
the consignee being a party to the suit. — Arthur 
V. Hughes, i Beav. 506. 

An allegation, that A., B. and C, were named 
executors, and that A. and B. proved the will 
and are the personal representatives of the tes- 
tator, may be proved by the production of the 
probate; and, in the absence of any denial of 
that fact by the answers, or any averment that 
O. also proved, C. is not a necessary party to the 
suit. — Dyson v. Morris, 1 Hare, 413. 

To a suit in respect of an un-administered part 
of a testator's estate which has been remitted 
from India, and remains in the hands of an exe- 
cutor residing in England, but who was only 
constituted executor of the testator in India; 
such executor, or personal repi-esentative, consti- 
tuted in England is a necessary party. — Bond 
V. Graham, 1 Hare, 482. 

A. being entitled to a legacy of £5,000, the 
executor and residuary legatee misrepresented 
the amount to be £4,000, and for this sum the 
residuary legatee gave his bond to A. The 
executor having paid all the debts and other 
legacies, handed over all that remained to the 
residuary legatee, and which was more than suf- 
ficient to satisfy the plaintiff's demand : —Held, 
that a bill might be sustained by A., against the 
residuary legatee and the representatives of the 
executor, for recovering the extra £1,000, and 
interest, wthout making the representatives of 
the testator a party. — Beasley v. Kenyan, 3 Beav. 
544. 

A. and B., the executors of C, employed D. to 
act as their agent in the business of the executor- 
ship; A. died, and afterwards B. filedabill against 
D. for an account of his dealings and trans- 
actions as such agent as aforesaid : — Held, that 
A.'s personal representatives were not necessary 
parties to the suit. — Slater v. Wheeler, 9 Sim. 156. 

A testator in India bequeathed his residuary 
estate to A., B., and C, in trust for his children, 
L., M., and N., and appointed A., B., and C. his 
executors. A. proved in India, and C. in Eng- 
land ; B. died without proving, but he was 
alleged to have acted and committed a breach of 
trust in conjunction with A. L. died, and C. 
proved his will in Ireland. M. and N. filed a 
bill against B.'s executrix, and A. and C, 
(alleging that the two last were out of the juris- 
diction, and praying process against them ac- 
cordingly), for a general administration of the 
testator's estate, and seeking to make A. and 
B.'s estate responsible for the breach of trust, 
and to have A. and C. removed from being 
trustees : — Held, that the case could not pro- 
ceed, because no personal representative of the 
testator, or of L., was before the court. — Lowry 
v. Fulton, 9 Sim. 104. 

A case was ordered to stand over for want of 
parties, and the court gave the defendants the 
costs of the day, although the objection was not 
taken bv their answers. — Id. 

Bill by a lessor, gainst an equitable mortgagee 
of the lease, and a third party to whom letters of 
administration, to the deceased lessee limited to 
attend, supply, substantiate, and confirm the pro- 
ceedings in the suit, or any other suits concerning 
the premises, until a final decree should be made 
and fully completed, praying that the depositary 
might be decreed to take an assignment of the 
lease. Semble: That the letters of administration 
did not give the thurd party any interest in the 
term, or in any of the assets of the deceased, 



and consequently that the suit was defective in 
respect of parties. — Moores v. Choat, 8 Sim. 608. 

II. — Trustees. 

In suits concerning real estate, vested in trus- 
tees by devise, with power to sell, and give dis- 
charges, &c., such trustees to represent persons 
beneficially interested, in the same manner as 
executors represent personal estate. — 30th Gen. 
Ord., 26th Aug., 1841, Beav. ed. 173. 

A trustee who had retired, and allowed a new 
trustee to be appointed, without communicating 
to his cestui que ttuat, is not a necessary party to 
a suit complaining of such new appointment, and 
seeking to displace such new trustee and ap- 
point others, all relief against the retired trustee 
being waived. — Marshall v. SlaMen, 7 Hare, 428. 

In a suit to remedy a breach of trust, it is not, 
since the new Orders, necessary to make every 
party participating in the breach of trust, party 
to the suit. — Att. Gen. v. Corporation of Liecester, 
7 Beav. 176. 

Twenty years ago, twenty-seven persons con- 
veyed real and personal estate to trustees to sell, 
and to divide the produce : — Held, that a bill 
might be filed by a few on behalf, &c., against 
the trustees, to make them account, and uiat it 
was not necessary to make all the persons in- 
terested parties to the suit. — Smart v. Bradstock, 
7 Beav. 500. 

The 30th General Order of August, 1841, ap- 
plies to those cases only in which trustees have a 
present absolute power to sell real estate, and 
the 32nd Order does not apply to a case in which 
there is only one principal and one surety. — 
Lloyd V. Smith, 1 3 Sim. 457. 

Trustees appointed to sell a reversionary 
interest in stock and pay off a mortgage thereon, 
and hold the surplus for the mortgagor, are not 
necessary parties to a bill of foreclostire brought 
by the mortgagee. — Slade v. Bigg, 3 Hare, 35. 

A. covenanted with B. to transfer stock in the 
names of C. and C, or some other person to be 
named by A., upon trust for B., his wife, and 
issue. Afterwards B. became absolutely entitled 
to the fund. In a suit by B. against the repre- 
sentatives of A., to obtain satisfaction out of his 
estates in respect of the covenant : — Held, that 
C. and D. were not necessary parties. — Watson 
V. Parker, 6 Beav. 283. 

Trustees of a term for raising portions under a 
marriage settlement : — Held, to be necessary 
parties to a bill for appointing new trustees, in 
the room of the trustees for preserving contingent 
remainders, with a power of sale and exchange. 
— Ellison V. Cookson, 2 Coil. C. C. 52. 

The 32nd Order of August, 1841, applies to the 
case of an information filed against individual 
members of body of public trustees, charging 
such individuals with a breach of trust. — Att. 
Gen. V. Pearson, 2 Coll. C. C. 581. 

l"he 30th Order of August, 1841, does not ap- 
ply to a case in which the equitable interest only 
is vested by devise in A. and B., in trust, to self, 
although they are empowered to give discharges 
for the proceeds. — Turner v. Hind, 12 Sim. 414. 

Under the 30th Order of August, 1841, the 
trustees of real estate, by devise, having the 
powers mentioned in the order, represent the 
persons beneficially interested in such real estate, 
(so as to make it unnecessary that persons having 
charges thereon, should be parties) not only in 
suits by persons claiming adversely against the 
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estate, but, also, in suits by some of the persons 
beneficially interested, and where the conduct of 
the trustees is in question. — Osborne v. Foreham, 
2 Hare 6d6. 

The 32nd Order of August, 1841, applies to a 
case of a breach of trust, committed by several 
executors ; and a cestui que trust may, therefore, 
proceed against one in the absence of the others. 
The same order applies to a suit in which the 
case was heard and ordered to stand over for want 
of parties, previous to Michaelmas term, 1841, 
where the order, though drawn up, had not 
passed. — Perry v. Knott, 5 Beav. 293. 

Under the circumstances, a party named as a 
trustee in articles for a settlement, but who had 
not acted or executed any deed of trust, was 
allowed to sustain a suit to carry the articles into 
effect. — Cook v. Fryer, 1 Hare, 498. 

'Where a marriage settlement contained the 
usual power to appoint new trustees, and one of 
the trustees relinquished his trust, and a memo- 
randum to that effect was indorsed on the settle- 
ment, but no new trustee was appointed in liis 
room, and after his retirement, the remaining 
trustees lent the trust money on mortgage : — Held, 
that the retired trustee was a necessary party to 
a bill of foreclosure of the mortgaged estate. — 
Adams v. Paynter, 1 Coll. C. C. 533. 

Where several trustees are implicated in a 
breach of trust, the cestui que trust is not at liberty 
to file a bill, to recover the trust fund, against 
some of them only, but must make all the trus- 
tees who are living, and the representatives of 
such of them as are dead, parties. — Munch v. 
Cockerell, 8 Sim. 219. 

A. being absolutely entitled to a trust fund 
under a settlement made by her father, assigned 
it, on her marriage, to trustees, upon certain 
trusts, under which B,, her only child, became 
absolutely entitled to the fund. The fund was 
never transfereed to the trustees of the second 
settlement, but remained in a house of agency in 
India, in which the trustees had deposited it. 
The house failed ; B. filed a bill against the 
original trustees, to make them responsible for 
the loss of the fund. Held, that the' trustees 
of the second settlement, were not necessary 
parties, — Id. 

Trustees to preserve contingent remainders, 
are not necessary parties to a suit to raise a 
charge affecting the inheritance. — Stewart v. 
Marquis of Donegal, 2 Jon. & L. 635. 

Where there is a devise of fee simple, with an 
absolute power to raise, by sale or mortgage, 
sums of money for certain purposes, and in the 
same devise are contained provisions, enabling 
the trustees to give receipts to the purchasers, 
such trustee sufficiently represents the estate in 
suit for a sale, though the party to whom, sub- 
ject to such power, the first estate of inheritance 
was limited, is not a party in the cause. — Keon 
V. Magawly, 1 Dru. & W. 401. 

A lessee having been evicted for non-payment 
of rent, under the ejectment statutes in Ireland, 
an equitable mortgagee of his interest, filed a 
bill for redemption against the landlord. Held, 
that trustees of a settlement, to whom the lease 
had been assigned were not necessary parties to 
the suit. — Gerahty v. Malone, 1 Clk. SFin-N-S. 81. 



on certain trusts for C, D., and E. :— Held, that 
C, D., and E. were proper parties to a bUl to 
foreclose. — Coles v. Forrest, 10 Beav. 552. 

To a suit by one or more cestms que trust against 
trustees, alleging that the trust fund had been 
invested on improper security, and seeking to 
have it restored : — All the cestuis que trust of the 
fund must be parties, and if the fund be held in 
trust for a class of persons, there must, before the 
cause is heard on the question between the 
plaintiffs and the trustees, be evidence that all 
the members of the class are before the court. — 
PMllipson V. Gatiy, 6 Hare, 26. 

Bill by one of several cestuis que trust against 
the devisee of the trustee, to set aside the sale of 
an estate, which was made to the trustee, by all 
the cestuis que trust for one sum and conveyed by 
one instrument : — Held, that all the cestuis que 
trust were necessary parties to the suit. — Roberts 
V. Tunstall, i Hare, 261. 

Bill by trustee against one of several cestui que 
trusts to recover the trust securities. The other 
cestui que trusts are unnecessary parties. — Bridget 
V. Hames, 1 Coll. C. C. 72. 

That where a trust fund is to be administered 
under the direction of the court, the general rule 
requiring the cestui que trust to be parties, is ap- 
plicable to foreign trustees, and cestui que trusts 
residing out of the jurisdiction, unless a special 
case of difliculty or inconvenience in the appli- 
cation of the rule be shewn. — Weatheiby v. St, 
Georgia, 2 Hare, 624. 

A. assigned a fund, which was deposited in a 
house of agency in India, to trustees on certain 
trusts, under which his two daughters, B. and 
C, became entitled to the fund equally. A suit 
was afterwards instituted, in which B.'s moiety 
of the fund was ordered to remain in court, but 
C.'s moiety was ordered to be paid to her. The 
trustees, however, suffered the fund to continue 
in the house of agency until it failed. B. then 
filed a bill against the trustees to make them re- 
sponsible for the loss of the fund : — Held, that 
notwithstanding the decree in the prior suit, C. 
was a necessary party to the new suit. — Munch v. 
Cockerell, 8 Sim. 219. 



IV. — Legatees. 



III. — Cestuis que Tkust. 

A. B. mortgaged a leasehold property, and 
afterwards specifically bequeathed it to A. and B., 



If a person, entitled to an annuity, payable out 
of the testator's personal estate and the proceeds 
of the sale of his real estate, files a bill for the 
administration of the whole of the testator's pro- 
perty, all the other annuitants and legatees must 
be made parties, notwithstanding the receipts of 
the trustees are made sufficient discharges. — 
Miller v. Huddlestone, 13 Sim. 467. 

In a suit by the devisee of a mortgagor to re- 
deem the mortgaged estate, where the defendant, 
the alleged mortgagee, claims an absolute title, 
by virtue of the Statute of Limitations, legatees, 
whose legacies, are under the will of the mort- 
gagor, charged on the mortgaged premises, are 
necessary parties. — Batchelor v. Middletun, 6 
Hare, 78. 

To a suit by three out of four residuary lega- 
tees, to recover three-fourths of a sum of stock 
which the executors had omitted to get in, and 
which had been transferred to the Commissioners 
for the Keduction of the National Debt, under 
the Statute 56 Geo. 3, c. 60, the legatee entitled 
to the other fourth-part of the stock is a neces- 
sary party. — Hunt v. Peacock, 6 Hare, 361. 

It is perfectly settled as a general rule, that a 
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peeuniary legatee is not a necessary or proper 
party to a bill for an account of the personal 
estate. It is the duty of the executors to protect 
the estate against improper demands. — TA« Jfor- 
qaU of Hertford Y. The Count and Countess de 
Ziehi, 9 Bear. 11. 

But -vrhere a question directly occurred between 
the residuary legatee and a pecuniary legatee, 
which it was tound impossible to determine in a 
general administration suit, and a suit was after- 
wards instituted by the residuary legatee against 
the pecuniary legatee and the executor to deter- 
mine it ; a demurrer, by tlie pecuniary legatee, 
on the ground that he had improperly been made 
a party, was, under the special circumstances, 
overruled. — Id, 

In a suit, since the 30th Order of August, 
1841, to establish the claims of creditors of a tes- 
tator against his real estate devised, legatees, 
where legacies are charged on such real estate are 
not necessary parties, where they are devisees in 
trust, having the powers specified in the order. 
— Ward y. Bassett, 5 Hare, 179. 

A. and B, having been co-executors, and A, 
having survived B., the representatives of A., 
many years after the testator's death, filed a bill 
against the representatives of B. to recover assets 
of the testator alleged to have been possessed by 
B. The bill did not state that any debts or legacies 
of the testator were unpaid, or that there was 
any residuary legatee, or that the plainiiff, or any 
other person, was beneficially interested in the 
assets. There was, however, in fact a residuary 
logatee, and the defendants, by their answer, 
objected that such legatee ought to have been 
made a party to the suit: — ^Held, that the ob- 
jection was valid. — Adams v. Barry, 2 Coll. C. C, 
283. 

A person to whom a legacy, or an annuity, is 
given, to be paid out of the residue, after the 
death of the legatee for life, of such residue, is 
not a necessary party to a suit for administration 
of the estate, brought by legatees, of aliquot 
shares of the ultimate residue. — Fisk v. Norton, 
2 Hare, 381. 



V. — ^Heir at Law and Next op Kin. 

Heir at law not a necessary party to suits to 
execute trusts of will, unless will to be established 
against him. — 31st Gen. Ord., Beav. ed. 174. 

Testator devised all his real estates to his 
widow. Held, (overruling Brovmy, Weatherby, 
12 Sim. 6,) that his heir was not a necessary 
party to a suit to administer his real estates, 
under 3 & 4 Will. 4, c. 104. — Bridget v. Hinxman, 
16 Sim. 71. 

The bUl alleged, that the plaintifb represented 
one of four next of kin of an intestate, and prayed 
the usual administration accounts against the 
administrator ; and the apportionment of one- 
fourth of the residue, and its payment to the 
plaintiiTs. 'Hie plaintiffs served the three other 
next of kin with copies of the bill under the 
23rd Order of August, 1841. The defendant, 
the administrator, claimed to be allowed for cer- 
tain payments out of the intestate's estate, as 
having been made with the sanction of one of 
such three next of kin. The court disallowed 
iin objection by the administrator at the hearing, 
that the three next of kin, who had been served 
with copies of the bill, but did not appear, were 
necessary parties, and made a decree in tlieir 
absence.— XniyAi v. Cawthorn, 1 De Q. & S. 7H. 



A question between the heir at law and next 
of kin as to conversion of real estate, cannot be 
disposed of in a suit in which neither of those 
parties is plaintiff. — Rigby v, Strangways, 2 Phil. 
176. 

In a suit to redeem against a devisee of the 
mortgage, an account of the rents received by the 
devisor, may be obtained, without his being re- 
presented on the record. — Trulock v. Boiey, 15 
Sim. 277. 

The ultimate limitation, in a marriage settle- 
ment, of a fund belonging to the husband, was 
" for the next of kin or personal representatives 
of the husband, in a due course of administration, 
according to the Statute of Distributions." The 
husband left his wife surviving, and A. B., his 
next of kin, was a feme covert. In another suit, the 
fund had been treated as part of the residuary 
estate of the husband, and had been ordered to 
be paid over to two charities, who were residuary 
legatees. A bill being filed by the representatives 
of A. B., the next of kin claiming the funds. 
Held, that the next of kin of the vrife of the set- 
tlor, and the charities, were necessary parties, 
but that the representatives of the deceased hus- 
band of A. B., who had administered to his wife, 
were not necessary parties to the suit. — Kilner 
V. Leech, 7 Beav. 202. 

When property is settled in trust in remainder, 
for the persons who should be the next of kin of 
the tenant for life, at his death, the presumptive 
next of kin are not necessary parties to a suit, 
instituted for the execution of the trusts during 
the lifetime of the tenant for life. — Fowler \, 
James, 1 Phil. 803. 

If, in an administration suit, instituted by the 
next of kin of a testator at his death, the question 
is, whether the testator by the words " my next 
of kin," meant, his next of kin at his death, or at 
a future period, not only the executor, but also 
the person or persons who may, by possibility be 
the next of kin at the period, ought to be made 
defendants.— Urquhart v. Urquhart, 13 Sim. 613. 
In order to enable the court to adjudicate upon 
the right to a residue of personal estate, as 
between the next of kin, as a class, and a party 
claiming under a will, it is not necessary Uiat aU 
the next of kin should be present, provided, the 
court be satisfied that some of them are parties 
to the record. — Caldecott v. Caldecott, 1 Cr. & Ph. 
183. 

To a suit for administering the real assets of a 
testator, under 3 & 4 Will. 4, c. 104, the heir, as 
well as the devisee, is a necessaiy party. — "The 
case of Weeks v. Evans, 7 Sim. 646, overruled.' 
— Brown y.Weatherley, 10 Sim. 125. 

To a bill to enforce payment of a legacy 
charged on a real and personal estate, the heir at 
law of the survivor of the trustees appointed by 
the testator, and the personal representative of 
the testator should properly be parties ; but the 
defendants not having, by plea or answer, objected 
that such heir or personal representative were 
necessary parties, the court, under the 40th Order 
of August, 1841, in the circumstances of the 
case, made a decree saving their rights. — Faulkner 
V. Daniel, 3 Hare, 199. 

A decree was made against A. B., setting aside, 
as fraudulent, a purchase by an agent from his 
principal ; and a re- conveyance, and the usual 
account of rents and purchase money were di- 
rected, in which an allowance was to be made for 
substantial repairs and lasting improvements. 
A. B. sold and convoyed part of the property, 
pendente lUe, and died before the accounts wcie 
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complpted. A supplemental bill was filed against 
the purchasers, and the heir and personal repre- 
sentatives of A. B. The bill charged, that tlie 
purchasers, in case of eviction, claimed compen- 
sation out of the estate of A. B., the conveyances, 
pendente lite, being set aside. Held, that the 
purchasers were entitled in this suit as against 
their co-defendants, the personal representatives 
of A. B., to an order for the repayment of their 
purchase-money, and were entitled as against the 
plaintiff to an allowance for substantial repairs 
and lasting improvements : but no greater relief 
could be given them in this suit. Held, also, 
that the heir and personal representatives were 
proper parties to the supplemental bill.— Tre- 
velyan v.. White, 1 Beav. 588, 

F. being seised of certain lands, executes a 
deed, conveying them to his solicitor, B., subiect 
to a life use therein for himselti and, after his 
decease, to his wife for her life, in consideration 
of a sum of £400. The deed purported to be a 
simple purchase in consideration of a sum of 
£100 ; but, by letter of same date, with the con- 
veyance, aitd written, by B., the solicitor, it was 
•stated that of the £400, £100 only was cash, the 
remaining £300 to be B.'s costs in a certain suit, 
in which F., the grantor, was plaintiff, and which 
B. for such considerations undertook to bring to 
a conclusion. Held, upon a bill filed by a devisee 
of F. to set aside the deed, that the heir at law of 
the grantor was not a necessary party. — Uppington 
v. BuUen, 2 Dru. & W. 184 ; 1 Con. & L. 291. 



"VI.— JUDGMENT CeEDITORS. 



To a bill by the covenantee for specific per- 
formance of a covenant entered into by a tenant 
in tail in remainder, to disentail the estate after 
the decease of the tenant for life, judgment cre- 
ditors of the tenant in tail whose debts have been 
made charges on his estate, under the Statute 
1 & 2 Vic. c. 1 iO, are not necessary parties. — 
Petre v. Vuncombe, 7 Hare, 24. 

Judgment creditors, whose judgments have 
been entered up subsequently to the plaintiff's 
security, must be made parties to a bill of fore- 
closure : it is not sufiicient that they should be 
served with copies of the bill under the 23rd of 
the Orders of August, 1841. — Adama v. Payter, 
1 Coll. C. C. 530. 

Semble : However, that this rule may be relaxed 
in cases where the judgment creditors are incon- 
veniently numerous. — Id. 

A husband and wife joined in a mortgage of 
their respective estates, which were already 
encumbered, for the payment of debts of the 
husband. The estates were realized in two dif- 
ferent suits and the incumbrances paid. The 
husband's debt was, however, paid out of the 
wife's estate, which it exhausted, but there was a 
surplus of the husband's estate in court. The 
husband and wife were both dead, and the only 
claims on her estate were those of a mortgagee 
and a judgment creditor ; and her only assets 
were such as might be realised from her equity 
against her husband's estate, for which her exe- 
cutors refused to sue. Held, that the judgment 
creditor might maintain a suit against the wife's 
executors, the mortgagee, and a party claiming 
the fund in court, under the husband, for payment 
of the wife's two debts out of that fund. — Lan- 
caster V. Evor, 4 Beav. 168. 

The bill stated that the plaintiff, with the parol 
consent of the defendant, a surety, had, by deed. 



released the principal debtor ; and that, having 
brought on an action at law against the surety, 
it had been held that the surety was released. 
The bill prayed payment, by the surety, of the 
debt. Held, on demurrer, that the principal 
debtor was a necessary party to the suit. — Brooks 
V. Seiiarf, 1 Beav. 512. 

In a bill for a foreclosure and sale of mortgaged 
lands, all the judgment creditors of the mort- 
gagor are necessary parties, whether such judg- 
ments are prior ot puisne to the plaintiiTs demand, 
and whether they are a lien upon legal or equitable 
estates. This doctrine rests upon a perfectly 
valid foundation, whether referred to the general 
principles of the courts of equity, or to the effect 
of the Statute, 3 & 4 Vict. c. 106, s. 22. — Rolleaton 
V. MoHon, 1 Dru. & W. 171 ; 1 Con. & L. 252. 
' Creditors by judgment and recognizances, 
although scheduled to a trust deed, executed for 
their payment, are within the General Order of 
the 22nd June, 1842, when a suit is instituted in 
this court for carrying into execution the terms 
of such deed by sale. — Harvey v. Lalor, 3 Dru. 
& W. 168. 



VII.— Debtous and Creditobb. 

A, B., being in embarrassed circumstances, 
conveyed property to trustees to sell, and pay his 
creditors (parties thereto) in proportion. A. B. 
afterwards instituted a suit against one of such 
creditors, for the purpose of taking the account 
of such creditors, and to cut down the estimated 
amount of his debt. The other creditors were 
served with copy bUl. Held, that as the other 
creditors were bound by the proceedings, the 
suit was not imperfect for want of parties ; and 
a decree was made without prejudice to the right 
of the other creditors, to any sum which the 
plaintiff might recover on taking the accounts.— 
ClarJce v. Tipping, 9 Beav. 284. 

Where property was conveyed to four trustees 
for such of the creditors of a firm as should exe- 
cute the deed, and twenty-six creditors (including 
the four creditors) executed the deed ; a suit 
instituted seventeen years afterwards, by some of 
the creditors, on behalf of themselves and others, 
was sustained against the trustees, they objecting 
that it was defective for want of the other credi- 
tors as parties.-Ba^emaji v. Margerison, 6 Hare, 496 

In a suit by some of many creditors, on behalf 
of themselves and the others, for an account of 
property which had been vested in the defendants, 
the trustees, for the benefit of such creditors, and 
one of the trustees died after answer, the other 
trustees are not necessary parties to the bill of 
revivor, or revivor and supplement, against the 
representatives of the deceased trustee. — Id. 

The author of his trust or personal representa- 
tive is a necessary party to such a suit, and he 
is not regularly or properly a party thereto, by 
being defendant to a bill of revivor, or revivor 
and supplement, against the representatives of a 
trustee who died after the institution of the suit, 
even though all the trustees aie (unnecessarily) 
parties to such bill of revivor and supplement, he 
must be made a party to the original bill, or to a 
bill in which the trustees are all properly de- 
fendants. — Id. 

A person, not a trustee, who is a party to a 
breach of trust, committed by a trustee, may, or 
may not, (at the option of the plaintiff, a cestui 
que trust) be made a defendant to a suit against 
the trustee, in respect of such breach. — Id,. 6 
Hare, 499. 
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Bill to enforce the trusts of a creditor's deed, 
containing an ultimate trust for the debtors, 
must, in order to avoid the necessity of making 
the debtors parties, contain a distinct allegation 
as to the amount of fund to be distributed, and 
that there will be no surplus. If it pray for the 
administration of the whole estate, without 
making the debtors parties, it will be demurrable. 
—Bedford v. Gates, 4 Y, & C. 21. 

Bill by a creditor on behalf of himself and all 
others, parties to a trust deed, must shew that 
they have all a common interest ; therefore, it 
cannot be brought to enforce an equity for pay- 
ment of a larger amount of debt than that for 
which the plaintiff has signed, or to rescind a 
sale (however inequitable) which has been sanc- 
tioned by a great body of the creditors. — Id. 

W., E., and J. mortgaged their interests, under 
a residuary gift, to B., as a security for the debt 
of W., and E. and J. took a second mortgage on 
W.'s interest, to indemnify them against the con- 
sequences of their joining in the first mortgage. 
Afterwards W. assigned his interest in the same 
property to three trustees for certain scheduled 
creditors. On a bill, by E. and J, against B., to 
redeem the mortgaged property : — Held, that the 
creditors named in the schedule were necessary 
parties, and were not sufficiently represented by 
the two surviving trustees alone. — Holland v. 
Baker, 3 Hare, 68. 

That the circumstance that the trustees were 
parties not only in that character, but also as 
being themselves creditors, did not render them 
Eufficient representatives of the absent creditors, 
who were fifty-four in number, and especially 
inasmuch as one of the trustees had also another 
and distinct mortgage on the equity of redemp- 
tion. — Id. 

That the defect of parties was not supplied by 
a supplemental suit, bringing before the court a 
few of the other creditors, to which supplemental 
bill the trustees were not parties. — Id. 

Scheduled creditors to a creditor's deed who 
were not parties thereto : — Held, not necessary 
parties to a suit by a subsequent incumbrancer 
to have the monies out of which it was intended 
to pay such creditors raised, the trustees being 
parties. — Powell v. Wright, 7 Beav. 444. 

Upon a bill for a general account between A. 
and B., a question arose as to their items, whether 
they ought to be charged against A. or against 
0.1 with whom A. and B. had had some mutual 
dealings : — Held, that C. was not a necessary 
party to the suit. — Darthezy. Cfemens, 6 Beav. 165. 

One of two sureties, who had joined the prin- 
cipal debtor in a bond, filed a bill to set aside the 
transaction on the ground of fraud, and prayed 
an account of the payment of the bond. Held, 
that the principal debtor, and the co-surety, were 
necessary parties, notwithstanding the 32nd 
Order of August, 1841. — Allen v. Houlden, 6 
Beav, 148. 

It is a general rule, that a person, having a 
claim on the assets of a testator, cannot, in 
suing the executor, make a debtor to the estate 
a party to the suit, but the rule admits of excep- 
tions. — Lancaster v. Evors, 4 Beav. 158. 

Case in which a creditor of a testatrix was 
allowed to sue the executors and persons claiming 
a fund, standing in court, on which the estate of 
the testatrix had an equitable demand, for the 
purpose of obtaining payment thereout, the exe- 
cutors having , refused to take proceedings for 
establishing the demand. — Id. 

Twenty creditors, interested in a real estate, 
Vol. U. 



are not so large a number, that the court will, on 
the ground of inconvenience alone, allow a fev» 
of them to represent the others as parties in a 
suit, to recover the estate against the whole body 
of creditors. — Harrison v. Steioardson, 2 Hare, 630 
A. B. and C. B., (his eldest son), being in em- 
barrassed circumstances, executed a deed of 
trust, of the 6th of January, 1818, and which 
was made between A'. B. and C. B. of the first 
and second parts, a trustee of the third part, and 
the several creditors of the said A. B. and C. B., 
whose names were written m the schedule 
thereto annexed of the fourth part. The 
plaintiff, who was one of the creditors of A, B., 
refused at first to execute the deed, and pro- 
ceeded at law on the foot of his demand against 
A. B. The action, however, having abated by the 
death, of A, B., C. subsequently submitted his 
claim to arbitration, with the assent of the triistee, 
and the amount of his debt having been ascer- 
tained, he was then permitted, by the trijstee, to 
become a subscribing party to the deed. • The 
plaintiff having filed a bill . to carry the trusts of 
the deed of the fith of January, 1818, into exe- 
cution : — Semble : In a suit so constituted, the 
other creditors of A, B, and C, B. who subscribed 
to the deed are not necessarv parties. — Field T. 
Lord Donoughmore, 2 Dru. & 'Wal. 630. 



VIII. — MOHTQAOOU AND MoKTGAOrB. 

When a bill for specific performance is filed by 
a person who has contracted to purchase the 
absolute legal and equitable interest in a mort- 
gaged estate from the supposed owner of the 
equity of redemption, neither the mortgagee, nor 
a person who claims an interest in the equity of 
redemption, but has not joined in the contract, 
can be made a defendant, and the circumstance 
that the mortgagee does not object to being made 
a party, but requires the sanction of the person 
so claiming an interest in the equity of redemp- 
tion, before joining in the conveyance, does not 
make that person a proper party. — Tasker v. 
Small, 3 Myl. & Cr. 63. 

Some of the plaintiffi who had an equitable 
interest only in the property in question, mort- 
gaged their interest, pending the suit:— Held, at 
the hearing, that the mortgagee was a necessary 
party. — Soloman v. Soloman, 13 Sim. 516. 

A person having a partial interest in a real 
estate, which was subject to a mortgage, alleging 
that such partial interest had been fraudulently 
acquired from him by the defendant, who had also 
got from the mortgagee an assignment of the 
mortgaged interest, filed a bill for relief in respect 
of the fraud, and for a redemption : — Held, that 
all the parties interested in the equity of re- 
demption were necessary parties to the suit. 

Henley v. Stone, 3 Beav. 355. 

The trustees of a turnpike road borrowed a 
sura of money from A. B., on the security of the 
tolls, and they assigned to him such proportion 
of the tolls as the sum advanced bore to the 
whole principal money advanced on the credit of 
the tolls : — Held, that the other mortgagees of 
the tolls were necessary parties to a suit by A. B. 
against the trustees, to obtain payment of arrears 
of interest out of the tolls to be received.^— 
Uellish V. Brooks, 3 Beav. 22. 

In a suit by a prior mortgagee for a foreclosure 
and sale, the heir of the mortgagee of the equity 
of redemption is not a necessary party. It is not 

D 



613 



Parties, Tmani. 



PLEADING. 



Joi?^l Liability, 



imperatiye upon the plaintiff, by the 24th General 
Order, to set down the cause to be heard upon an 
objection for want of parties. If the objection be 
untenable, he may disregard it. — VVhitla y. IJalli- 
dan, 4 Dru. & W. 267. 

IX. — Tenant. 

A. agreed to sell to B. a piece of land, in the 
occupation of his tenant, and to buy up the 
tenant's interest. B. having entered on the land 
before payment of his purchase-money, A, and 
his tenant served him with notices not to trespass, 
and afterwards A. filed a bill against B. for a 
specific performance and to restrain the trespass. 
Held, that the tenant was not a necessary patty 
to the suit. — Robertson v. The Great Western 
Railway Co., 10 Sim, 314. 

Where a bill is filed to restrain an ejectment, 
the tenant must be made a party, unless the 
landlord has been admitted to ^efend tlie action. 
— Poole y. Marsh, S Sim. 52&. 



X. — WlDOT^. 



The contingent interest of a testator's widow, 
under an ultimate limitation of personalty, in the 
event of the death of all his children under 
twenty-one, to " those who would then be entitled, 
under the Statute of Distributions," is sufiicient 
to make her a proper party as co-plaintiff with 
the children, in the suit for administration of the 
estate. — Roberts y. Roberts, 2 Phil. 534. 

Awidow concerned in a breach of trust, but the 
interest in the testators estate had been separated. 
Held, that she was not a necessary party to a suit, 
by a cestui que trust, not seeking to charge her in^ 
terest ; and the trustees seeking to charge her in 
terest, must make their equity effective by some 
proceeding of their own, — l.ing v. Colman, 10 
Beav. 370. 



XI. — HnsBASu AND Wipe, 

Bill against a husband and his wife, for the 
specific performance of an agreement made by 
the husband, for the sale of an estate to the 
plaintiff. The bill alleged as the grounds for 
making the wife a co-defendand, that she claimed 
an interest in the purchase-money, and had 
taken forcible possession of the title deeds, and 
refused to part with them unless her claim was 
satisfied. The court Held, that she was impro- 
perly made a defendant, and allowed a demurrer 
by her, for want of equity. — Mmton v. Bradshaw, 
15 Sim. 192. 

Husband and wife ought not to join as co- 
plaintiffs in a suit relating exclusively to the 
wife's separate property. — Owden v. Campbell, 8 
Sim. 551. 

Demurrer on the ground of misjoinder of plain- 
tiff's to abill by husband and wife, and their infant 
children by the husband, as next friend, for 
the administration of the estate of a testator, 
under whose will, the wife was entitled to sepa- 
rate estate ; allowed, and leave given to amend 
the bill, by inserting a next friend for the wife, 
and infant children, and making the husband a 
defendant.— W^a/ce v. Parker, 2 Keen, 59. 



XII. — Class. 



Where a class of persons entitled is numerous, 
it is a question of convenience, whether the court 
will require tliem all to be made parties, — Harvey 
T. Harvey, 4 Beav. 215, 



One of a numerous class of residuary legatees 
permitted to sue on behalf, &c,, in the absence of 
the greater portion of them.-r-/d. 

The court will neither decide a question be- 
tween a class of persons, and a party claiming 
adversely to that class, nor decree the distri- 
bution oi a fund amongst a class of persons, 
vrithout evidence, that all the members of such 
class are parties to the T^roceeiva^.y—Haiokint 
V. Hawkins, X Hare, 543, 

Whether, in the case of a clainj made adversely 
to a class of persons, the mode of proving that 
all the members of the plass are parties, is neces- 
sary by enquiring before the master — QiuBre.-r^Id, 

In a suit to administer an estate, where en- 
quires are necessary to ascertain a class of persons 
beneficially interested, the regular course is to 
direct (he enquiry as to such persons in the first 
instance, and not (until that enquiry is ansvrered]} 
to order the master to proceed to take the 
accounts, ^t is only where the circumstances of 
the case are such, as to, satisfy the court that the 
persons interested are parties to the suit, that the 
court will, at the hearing, direct the master to 
proceed to take the accounts, if he should find 
the persons interested are parties.— rBnA«r y, 
Harwood, and Fenwick v. Baker, 1 Hare, 327. 



XIII. A PPOIM'EE. 



XTnder the will of her husband, a woman had a 
general power of appointment oyer a sum of 
£20,000 consols, which was to be raised and in- 
vested out of the husband's personal estate, and 
in aid thereof, out of his realty ; upon the hus- 
band's death, a suit was instituted against the 
wife, as his executrix, and against the devisees 
in trust of his real estate, (who had power to 
sign receipts) for the administration of his real 
and personal estate, pending the suit ; the wifie 
died, having by her will, appointed to various 
persons the £20,000 consols, part only of which, 
by reason of the deficiency in the husband's 
personalty, had been appropriated and invested. 
Upon a bill filed against his wife's executors, to 
revive the administration suit, — Held, as to that 
part of the appointed fund which was invested 
and appropriated, that supposing the object of 
the suit to be, to make it contributory to the 
husband's assets, the appointees were necessary 
parties ; but as to the remainder of the tund ; 
Held, that they were not necessary parties, — 
Millbank v. Collier, 1 Coll. C.C. 237. 

Where appointees are numerous, they can be 
represented as defendants to a suit, by some, on 
behalf of the rest. — Id. 



XIV.— Formal. 



Senible : That when a bill for redemption is 
filed within the time prescribed by the statute, 
by the parties who are entitled to redeem, the 
court has jurisdiction to allow the cause to stand 
over, in order that formal parties may be added. 
— Malone v. Geraghty, 3 Dru. & W. 250. 



XV. — Joint Liability. 

One of several parties, jointly and severally 
liable, either as principals or sureties, may be 
sued alone. — 32nd Gen. Ord., 26th Aug., 1841, 
Beav. ed. 174. 

Where a liability arises from the vn-ongful act 
of several parties, each is liable for all the conse- 
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quenoes, and there is no contribution between 
them, and each case is distinct, depending upon 
the evidence against each party. — Ait. Gen. v. 
Wilson, 1 Cr. & Ph. I. 

Case of joint liabilities, in which it is incum- 
bent on the defendant, who objects that other 
persons are necessary parties, to point out who 
are the persons he requires to be brought before 
the court. — Wilson v. Goodman, i Hare, 63. 



XVI. — Entitled to Moiety of Fund. 

A party being entitled to a moiety of an ascer- 
tained fund cannot maintain a suit for payment 
of his share without making the person entitled 
to the other moiety a party, if owing to the 
breach of trust the whole fund is not forth- 
coming. Semble : And the decision in Perry v. 
Knolt, (5 Beav. 293), to the contrary disapproved. 
— Lenaghan v. Smith, 2 Phil. 301. 

A suit may be maintained for a breach of trust, 
in respect of an ascertained fund, by a party en- 
titled to a moiety thereof, without making the 
person entitled to the other moiety a party. — 
Pinkus V. Peters, 5 Beav. 253. 

Parties entitled to one-fourth of an ascertained 
fund, vested in trustees, held entitled to sue for 
their one-fourth share, without making the par- 
ties entitled to the other three-fourths, parties to 
the suit. — Hutchinson v. Townsend, 2 Keen, 67S. 



XVH. — DiEEOTORS, Committee-Men and 
Shaueholdeus. 

Held, that a transferree of shares was not a ne- 
cessary party to a suit. — Duncan v. Luntley, 2 
Mac. & Gor. 30. 

A shareholder in a trading company, who pos- 
sessed both original and preferential shares, filed 
a bill on behalf of himself and all other share- 
holders except the defendants, complaining of 
acts done by the directors and the other defen- 
dants injurious to the interests of the company. 
The suit had not been authorised by any general 
meeting of the shareholders, but the plaintiff 
alleged that it was not practicable for any par- 
ties but the directors to call such a meeting. 
The acts complained of consisted of improperly 
increasing the liabilities of the company, by con- 
tracting debts and otherwise^ and of giving to 
some of the holders of preferential shares an ad- 
vantage over others, by changing their shares 
for debenture. These acts were held to be within 
the general powers of the company, and were 
done in consequence of, and, as the directors in- 
sisted, in accordance with, a resolution passed at 
a general meeting. A demurrer on the part of 
the company for want of equity was allowed, 
upon the ground that an individual shareholder 
was not entitled to be plaintiff in a suit of such a 
nature, and that the interests of the original and 
preferential shareholders were not so identical as 
to admit of such a bill being filed on behalf of 
both sets of Shareholders.— iorrf v. The Copper 
Miners' Co., 1 Hall & T. 85. 

The directors of a railway company for the 
purpose of increasing the traffic, proposed to 
guarantee certain profits and secure the capital 
of an intended steam-packet company, who were 
to act in connexion with the railway. Held, 
that in such a case one of the shareholders in the 
railway company was entitled to sue " on behalf 
of himself and all the other shareholders except 
the directors" who were defendants, although 



some of the shareholders had taken shares in the 
steam-packet company. — Colman v. The Eastern 
Counties' Railway Co., 10 Beav. 1. 

A member of the provisional committee of an 
abandoned railway scheme, against whom an 
action^ad been brought by a creditor, who was 
alleged to be also a member of the committee, 
filed a bill on behalf of himself and all other per- 
sons interested as partners in the company, 
except the defendants, (who consisted of the 
plaintiff in the action, and nine other members of 
the committee), stating that no shares had ever 
been allotted, but that various sums had been 
contributed by several members of the committee 
(whose names the plaintiff did not know), pur- 
suant to a resolution of their board, in trust for 
the liquidation of the liabilities of the company, 
and that the defendants had received those sums 
and also other property of the company, and were 
misapplying them, and praying that the same 
might be properly applied in discharge of the 
liabilities of the company, the plaintiff being 
willing to pay his due proportion, and that the 
outstanding property of the company might be 
got in, and that the action might be restrained. 
Held, (reversing the decision below), that, as 
the alleged contributions appeared to be purely 
voluntary, the plaintiff had no right to interfere 
with, or ask any relief in respect of them ; at all 
events, in the absence of the parties by whom 
they had been made, and a demurrer for want of 
parties was, on that ground, allowed. — Sharp v. 
Day, 1 Phil. 771. 

A bill may be filed against the directors of a 
provisionally registered railway company after 
its dissolution by some of the shareholders, on 
behalf of all except those defendants, for the 
winding-up of its affairs, though the bill prays 
not only the collection of the joint property, and 
its application in discharge of the joint liabilities, 
but also the distribution of the surplus among' 
the shareholders in proportion to the amount of 
their respective subscriptions. In a bill filed 
against the directors of a provisionally registered 
railway company by some of the shareholders, on 
behalf of all except the defendants, for the wind- 
ing-up of its affairs, after stating that a certain 
number of persons had executed the parlia- 
mentary contract as subscribers for certain shares, 
but that they had not paid their deposits, and 
that no shares or certificates of shares had been 
issued to them, it was alleged that the plaintiffs 
were ignorant of their names and addresses. 
Held, on demiirrer for want of parties, that the 
allegation was sufficient excuse for not making 
those persons defendants, although the standing 
orders required that a copy of the parliamentary 
contract, containing the names and addresses of 
all persons who had executed it, should be de- 
posited in the Private Bill Office ; and it ap- 
peared from statements in the bill that that 
document had been deposited pursuant to the 
standing orders, and that the plaintiffs had pro. 
cured a copy of it. 

Where a bill by certain persons on behalf of 
themselves and others, for relief against an al- 
leged breach of trust is demurred to, on the 
ground that some of the parties, on whose behalf 
the plaintiff's profess to sue, appear to have been 
implicated in the transaction complained of, the 
proper test of such objection is to see whether 
the biU states facts with respect to those parties 
which, as against them, would amount to a de- 
fence to the suit. — Apperly v. Page, I Phil. 779. 

A joint stock company was formed for making 
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a railway, but some time afterwards the project 
was abandoned. One of the shareholders then 
filed a bill on behalf of himself and all the other 
shareholders, except the members of tlie mauag-- 
ing. committee, who were made defendants, pray- 
4ng for an account of the monies received and the 
expenses properly incurred by the defendants on 
.account of the company, that the plaintiff and 
the other shareholders might be declared liable 
to contribute to such expenses, in proportion to 
the number of their shares, or in such other pro- 
portion as the court should think just, and that 
such proportion might be deducted out of the 
deposits on their . shares, and the residue be re' 
paid to them, and that the surplus of the monies 
in the hands of the defendants, after discharging 
the debts and liabilities of the company, might 
be applied in aid of the objects of the suit as the 
court should direct. A demurrer to the bill, for 
want of equity and want of parties, was over- 
ruled. — Cooper V. Webb, 15 Sim. 454. 

After a railway project had been abandoned 
and the directors had returned some of the share- 
holders £1 8s. per share on their depo.sits, one of 
the shareholders, who had received that sum, 
filed a bill on behalf of himself and all the other 
■shareholders, except the defendants, who were 
directors, praying for an account of the receipts 
and payments of the defendants as directors, 
that the balance which should be found due from 
them might be paid into court, and applied, first, 
in paying £1 8s. per share to the shareholders 
who had not received thstt sum; and that the 
residue might be divided amongst all theshare- 
holders in proportion to their shares. Two of 
the defendants stated, in their answer, that the 
shareholders who received the £1 8s. per share, 
received it in full satisfaction of their claims on 
the funds of the company : — Held, that the bill 
ought to have been filed on behalf of the share- 
holders who had received the payment, aiid that 
tho other shareholders ought to have been made 
defendants. — Lovellv. Andrew, 15 Sim. 581; 

Where a bill was filed on behalf of an assurance 
company, for the delivery up of a policy of 
assurance : — Held, that the trustees of the com- 
pany who were not interested in the profits, and 
were liable to be sued alone in an action on the 
policy, were properly made sole plaintiffs to the 
bill, the shareholders of the company being made 
defendants. 

Where a bill was filed by the trustees of a 
fluctuating company again.st third persons, for 
the benefit of the company, it is not necessary to 
make every individual member a party to the 
suit, if the bUl allege that the plaintffs do not 
know, and are unable to ascertain, the names of 
such members. — Fenn v. Craig, 3 Y, & C. 216. 

Three directors who had signed a policy, filed 
a bill on behalf, &e., praying, on allegations of 
fraud and misrepresentation, that it might be 
delivered up to be cancelled, "or that they 
might otherwise be relieved therefrom, in such 
manner as the court might think fit," but the 
bill contained no offer to pay back the pre- 
miums : — Held, that the board of directors who 
managed the affairs of the company were not 
necessary parties. — Barker v. Walters, 8 Beav. 92. 

To a suit by the directors of a joint stock com- 
pany on behalf, of themselves and all other the 
shareholders, seeking to have the benefit of an 
agreement entered into by an agent of the com- 
pany, it is not necessary that all the share- 
holders should be made parties. — Taylor v. 
Salmon, i Myl. & Cr. 134. ^ 



A person who sets up a title adverse to the 
company, may be properly made a defendant in 
such a suit, although he also sustains the cha- 
racter of a shareholder.^— Ja. 

A few of the parties in a company ccttisisting of 
more than one hundred and fifty .persons : ^- 
Held, entitled to sue on behalf of the whole, to 
recover a debt due to the company. — Gordon v. 
Pym, 3 Hare, 223; 

W. p. assigned an exclusive tradjng privilege 
to' a trustee, for a company, in consideration of 
receiving one-fifth of the clea^. profit?. The di- 
rectors were to have the exclusive manageniient 
of the affairs of the company : — Held, that W. D. 
Tyas not a riecessary party to al suit respecting the 
dealings between the directors and a thirdparty. 
— Benson v. Sadfield, 8 Beav. 646. 

The owner of nearly one-half of the shares in 
a valuable mine in Cornwall, (which vi'as divided 
into one thousand six hundred and twenty-four 
shares,) having becom!e bankrupt, his assignee 
and the other shareholders agreed, without the 
consent of the creditors, to dispose of his shares 
amongst th'emselves and their friends, and in 
order to effect thai object, they arranged that 
the mine should be sold under a decree of the 
Vice- Warden of the Staimaries, in an amicable 
suit, to be instituted by a creditor of the mine 
against the then shareholders; that the mine 
should be re-purchased by the assignee, at 
a certain sum, and that a new company should 
be formed, consisting of the old and new share- 
holders. The bankrupt's shares were disposed 
of accordingly, the assignee and the old share- 
holders having agreed to take some of them, 
H. and T. to take another jointly, and certain 
other persons the remainder. Afterwards it was 
agreed that ithe shares in the mine should be 
altered to fifty-four shares; The decree was 
then obtained, and the niine sold, and repur- 
chased as had been arranged. H. and T. then 
agreed to sever their share; The creditors having 
discoyered the circumstances under which the 
bankrupt's shares had been disposed of, the 
assignee was renjoved, and the plaintiff appointed 
in his place. The plaintiff filed a bill against H. 
alone, alleging that H, and all the other share- 
holders had notice of the circumstances before- 
mentioned, and praying that H. might transfer 
her share to hira, and account for and pay to hira 
-the profits thereolf and that a receiver might be 
appointed of the profits of the mine : — Held, that 
the profits of che mine must be taken to mean 
the profits of the share sought to be recovered, 
and that none of the other shareholders were 
necessary parties to the bill. — Turner v. Hill, U 
Sim. 1. 

A bill by a member of a numerous incorporated 
company, on behalf of himself and all the other 
members, except the defendants, praying that a 
transaction, in which the defendants had been 
the actors, but which had been sanctioned una- 
nimously at a meeting of the company, might 
be declared fraudulent and void, was sustained, 
although some of the members, on whose behalf 
the bill was filed, had been present and voted at 
the meeting. — Prestony, Grand Collier Dock Co., 
II Sim. 327. 

A bill brought by A. on behalf of himself and 
all other shareholders, in a company provisionally 
registered, except the defendants, against the 
provisional Qommittee, and praying relief against 
the defendants, on the ground that the concern 
had been brought immaturely to an end, by 
reason of their fraud and mismanagement, ohargsi 
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that the other shareholders were unknown to the 
plaintiff, and if known, would be too numerous 
to be made parties to the suit Demurrer for 
■want of parties overruled. — Wilson v. Stanlwpe, 
2 Coll. C. C. 629. 

A joint stockJbanking company, under 7 Geo. 4, 
c. 46, may sue, by their public officer, members 
of the company jointly with strangers. — Manners 
V. Rowley, 10 Sim. 471. 

One of tiiirty^eight proprietors of a newspaper 
was appointed book-keeper, and received the 
monies of the concern j ' a bill being filed against 
him, for an account, &c., by twelve of the pro- 
prietors, on.behalf, &b.:— Held, that the remaining 
twenty-five were necessary parties. — Bainbridge 
and others v. Burton, 2 Beav, 639. 

In .a suit for,the purpose of having the affairs 
of a dissolved joint stock company settled, and 
wound up under a decree of the court, praying 
for accounts pf the partnership transactions, and 
that a sale of the partnership property, by the 
directors, might be declared fraudulent and void, 
all the members of the conipany, however 
numerous, must be parties to the suit. — Evans v. 
StoJtes, 1 Keen, 23. 



XVIIl, GllANTOU AKD SeTTLOH. 

Where a voluntary trust is perfected, the 
settlor is not a necessary party to the suit, by the 
cestui que trust against the trustee, to compel its 
performance. — Reed v. Brifin, '7 Beav. 32. 

Where a bill was brought to recover the arrears 
of the annuity, and the grantor was alleged to be, 
and in fact was, out of the jurisdiction,— Held, 
that the cause must stand over till he should be 
made a party. — Smyth v. Chambers, 4 Y. & C. 40. 

Where, on the construction of a deed, there is 
a reasonable doubt as to whether the party who 
is charged is entitled to the first estate of in- 
heritance, has such estate or not, the court will 
allow the cause to stand over to be amended, by 
bringing before the court, the persons who, in 
the event of the party charged as tenant in tail, 
taking only an estate for life, would indisputably 
represent the inheritance.— PFAafcy v, Morgan, 
2 Dm. & Wal. 330. 



XIX. — Tenant in Tail. 

The rule which allows the first tenant in tail 
to represent the fee, in suits affecting the estate, 
does not apply to heirs of entail, under a Scotch 
deed of tailzie, and, therefore, a decree in a suit, 
framed upon that principle, for the administration 
of a fund which, in a certain event, was liable to 
be invested in the purchase of lands in Scotland, 
to the uses of a Scotch deed of tailzie, was opened 
at the instance of a subsequent heir of entail 
under that deed. How far and in what cases the 
heirs of a Scotch entail are necessary parties, to 
a suit in, this court, touching matters in which 
they are intaested as such heirs of entail — 
Qucere. — Fc *tyce v, Bridges, 2 Phil. 497. 

In a suit^against the trustees of real estate 
having the legal fee, and full powers of sale, the 
object being to raise a legacy charged upon such 
estate, the equitable tenant in tail thereof is a 
necessary party ; and it is not sufiicient to serve 
him with a copy of the bill under the 23rd Order 
of August, 1841. — Barklcy v. Lord Reay, 2 Hare, 
306. 



XX. — Tenant pou Lifk. 

A. having a life-estate, with remainder over in 
strict settlement, subject to a mortgage of the 
settled property for a term of one thousand years, 
demised the property for a term of two hundred 
years, if he should so long live. A purchaser of 
the term of two hundred years filed his bill to 
redeem the term for one thousand years, who 
was the first mortgagee of the estate : — Held, 
that A., the owner of the life-estate, subject to 
the term of two hundred years, was a necessary 
party. — Hunter v. Mao/clew, 6 Hare, 238. 

In a suit to execute the trusts of a will, de- 
vising real estates to trustees, for certain persons 
for life, and after tiieit decease for sale ; with 
power to give discharges for the proceeds, and 
the rents and prolits, and with a direction to 
stand possessed of the monies to arise thereby, 
upon trust for the children of the tenants for 
life, the trustees and the tenants for life being 
defendants , but there being no power of sale 
until after the death of the tenants for lile, the 
(lonrt, notwithstanding the 30th Order of August, 
J84l, directed that the children of the tenants 
, for life should be made parties, — Cox v, Barnard, 
5 IJare, 253. 

A., B., C, and D., being tenants for life, under 
the will of their father, E., of certain premises, 
held lor lives, renewable for ever, wich remainders 
.respectively to their sons in tail, in the year 1760, 
entered into an agreement with M., to convey 
to him the said premises for the sum of £1,334, 
which sum was to be applied in payment of a 
mortgage created by the said E., and likewise 
some judgment debts of his, effecting the said 
premises ; and inasmuch as a good title could 
not be otherwise made out, a bill was to be tiled 
for a sale, and M. was to become the purchaser, 
at the above price. The agreement was exe- 
cuted, and a bill filed in pursuance thereof, but 
the bill was never proceeded with, nor did the 
contemplated sale, under it, take place after the 
execution of the agreement. M. having paid off 
the mortgage, and the judgment debts, amounting 
in all to the sum of £1,301 10s. 3d., and got 
them assigned to his brotherN., as a trustee for 
himself, entered into possession of the said pre- 
mises, and so continued to the period of his 
death ; previous to - which he made his will, 
which having been disputed by N., as one of the 
next of kin, and a biU filed to carry its trusts 
into execution ; a compromise took place, under 
which N. became entitled to the said premises, 
into the possession of which he accordingly en- 
tered, and so continued until his death, in 1829, 
whereupon, his daughters, to whom he devised 
his interest in these premises, entered, and were, 
at the period of the filing of the bill, in the pos- 
session thereof, thus constituting in M., and 
those claiming through him, an uninterrupted 
possession of nearly fifty years. A. and B. 
having died, each leaving a son, which sous were 
consequently tenants in tail of the premises in 
question, under the will of their grandfather, E. j 
on a bill filed by these two sons, as such de.. 
visees in tail, in the lifetime of the other tenants 
for life, C. and D., and without making them 
parries, praying an account of the sum due on 
foot of the advances by M., and for liberty to 
redeem .-—Held, that the suit was imperfect, for 
want of parties, inasmuch as C. and D. the 
tenants for life, who were still alive, were not 
before the court, or the personal representative 
ofE., the mortgagor.— Browne V. The Bis/wo of 
Cork, I Dru. & Wal. 700. ^ " 
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XXI. — AUTHOB. 

A publisher of a book filed a bill for the usual 
relief on an invasion of copyright i but though 
he had purchased the book of the author, and 
paid for it, it did not appear that the copyright 
had been assigned to him : — Held, that the bill 
was demurrable, because the author was not a 
party to it. — Colbum v. Duncomb, 9 Sim. 151. 



XXII. — PUEOHASEE. 



In a suit by the trustees of a composition deed, 
to compel the assignor to perfect the transfer of 
a portion of the trust property, the cestuia que 
trustent are not necessary parties, but a purchaser, 
to whom the trustees had contracted to sell the 
property in question, is a necessary party,— 
Alexander v. Carta, I De G. & S. 415. 

Two houses, held under one lease, were sold 
in separate lots, and it was stipulated that the 
purchasers should be parties to each other's 
assignment: — Held, that the purchaser of lot 
two was not a necessary party to a suit for a 
specific performance against the purchaser of lot 
one. — Paterson v. Long, 5 Bgav. 186, 

To a common bill, for the specific performance 
of a contract of sale, the parties to the contract 
are the onlv proper parties. — Wood v. White, 4 
Myl. & Cr. 460. 



XXIII. — Attorney General, 

The Attorney General does not, as a party 
in the cause, sufficiently represent the estate 
of an illegitimate person, who died intestate, so 
as to enable the court to dispense with a legal 
personal representative of such person, duly 
constituted in the Ecclesiastical court, as a party. 
— Bellv. Alexander, 6 Hare. 543. 

Where an individual sustains special damage 
from a nuisance, he may file a bill to restrain it, 
without making the Attorney General a party. — 
Sampson v. Smith, 8 Sim. 272. 



XXIV. — Assignee op Interest. 

After a bill filed, but before subpoena served, 
the defendant assigned the subject matter of the 
suit : — ^Held, that the assignee was a necessary 
party, and that the court would, if necessary, 
grant an injunction to restrain any further assign- 
ment. — Powell V. Wnght, 7 Beav 444. 

A. demised to B. (who was alleged to be an 
uncertificated bankrupt) a wharf, with the use 
of a road in common with the occupiers of ad- 
joining wharfs. C. obstructed the road. B , filed 
a bill against him to restrain the nuisance . — 
Held, that neither A., nor the occupiers of the 
adjoining wharfs, nor the assignees of B., were 
necessary parties to the bill, — Semple v. London 
and Birmingliam Railway Co., 9 Sim. 209. 

In a suit between a part owner and managing 
owner of a ship, and the mortgagees of the shares 
of other part owners, to determme the question 
of right to the freight and earnings of the ship, 
the same being claimed by the plaintiff towards 
the expenses of repairs and outfii preparatory to 
the voyage, and by the mortgagees as applicable 
in the first instance to the payment of their debt, 
the assignees of the mortgagors, the other part 
owners, were held to be necessary parties, and 
not to be entitled to their costs. — Green v. Brigga, 
6 Hare, 632. 



A person partially interested in an estate may 
maintain a suit to set aside a conveyance of such 
interest fraud^dently obtained from him, without 
making the other persons interested in the estate 
parties, — Henley v. Stone, 3 Beav, 355. 

The assignee of a legatee is a necessary party 
to a suit brought by the legatee for the recovery 
of the legacy where the assignment took place 
before the institution of the sviit. — Campbell v. 
Dickens, 4 Y, & C, 17. 

A suit was Instituted to administer and ascer- 
tain the residue of an estate, and one of the resi- 
duary legatees after the bill was filed, and before 
he was served with the subpoena to appear and 
answer, assigned his share. The assignee was 
Held, to be a necessary party to the suit. — 
Humble v. Shore, 3 Hare, 119. 



XXV. — ^Assignee op Bankruptcy and 
Insolvency. 

If a suit be instituted against defendants, 
jointly and severally liable within the meaning 
of the 32nd Order of August, 1841, the plaintiff 
cannot, after the cause stands for hearing, dismiss 
his bill or waive the relief as to some or one of 
such defendants, and prosecute the cause against 
the others only under that order ; and, therefore, 
where one of such defendants became bankrupt 
during the progress of the cause at the hearing, 
the assignees in the bankruptcy were held to bo 
necessary parties. 

If, at the hearing of the cause it be stated and 
admitted that a defendant on the record has 
become bankrupt since the institution of the 
suit, the plaintiff is not (in ordinary cases) at 
liberty to disregard the bankruptcy and take a 
decree against the defendant as if no bankruptcy 
had occurred, but the cause will be ordered to 
stand over that the assignees may be made par- 
ties. — FuSsell v. Elwin, 7 Hare, 29. 

After issue joined in a foreclosure suit, the 
plaintiff discovered that, prior to the creation of 
his mortgage security, ihe defendant, the mort- 
gagor, had become bankrupt, whereupon the 
court gave the plaintiff leave to amend his bill 
by makmg the assignees defendants, the bank- 
rupt still being retained as a defendant on the 
record, — Handson v. Preston, 3 Y, & C. 229. 

Mortgagor upon his marriage settled the mort- 
gaged estate upon his intended wife, and the 
issue of the marriage, and afterwards became 
insolvent. Held, that his assignee was not a ne- 
cessary party to a bill to foreclose the estate. — 
Steele v. Maunder, 1 Coll. C. 0. 535. 

In a suit by an insolvent and his assignee, 
where it appeared at r.he hearing that the deed of 
assignment to the latter was not executed until 
immediately before the hearing of the cause, an 
objection to the suit that the assignee had no in- 
terest when the bill was filed was overruled, the 
court holding that by the operation of the 
Statute 3, Geo. 4, c, 126, s. 16, the estate and 
effects of the insolvent vested back by relation. 
Held, also, that an objection to the joining of the 
insolvent as co-plaintifi' with the assignee could 
not be maintained at the hearing. — Cashcl v. 
Kelly. 2 Dru. & W. 181. 



XXVI. — Faetners, 

A defendant to a suit for winding-up a part- 
nership, has a right to insist that the suit shall be 
so constituted as that the decree may be binding 
on all the parties to the partnership contract ; 
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find, therefore, a bill by one against another of 
five partners in a joint speculation for an account 
and payment of the defendant's contributory share 
of an alleged loss on the winding-up of the con- 
cern, was held to be defective as to parties, although 
it was alleged and proved that the plaintiff had, 
as managing partner, made all the advances him- 
self, and that he had settled with and released 
the other co-partners ; and it was Held, that an 
undertaking by the plaintiff to bear any liability, 
'Which, on taking the accounts, might appear to 
subsist against the absent partners in favour of 
the defendant, would not cure the ieietX.^Hilla 
y. Ncah, 1 Phil. 694i 

If the business of a partnership has ceased, a 
bill may be filed by some of the members on 
behalf of themselves, &c., to have the necessary 
accounts taken and the affairs of the partnership 
wound up ; but if the bill asks in addition to that 
relief that the partnership may be dissolved, all 
the members, however numerous, must be parties 
to it. — Deekt v. Stanhope, H Sim. 67. 

The directors of a joint stock company in order 
to sell their shares to advantage, represented in 
their reports and by their agents that the affairs 
of the company were in a very prosperous state, 
and declared large dividends at a time when the 
affairs of the company were greatly embarrassed. 
A person, who had been induced by those means 
to purchase shares of one of the directors, filed a 
bill against that director, praying to be repaid 
his purchase-money, and offering to re-transfer 
the shares. A demurrer for want of equity, and 
because all the other partners ought to have been 
made parties, was overruled. — Stainbank v, 
Fernley, 9 Sim. 556. 



XXVII. CoRPORAtlONS. 

A charity was founded some time in the 12th 
century, and was commonly called " The Master, 
Brethren, and Sisters, of the Hospital of St. John 
the Baptist." In the time of Charles II, the 
mastership of the hospital, and the lands, &c. 
belonging to it, were granted to the coiporation 
of Chester. The leases of the liospital lands had 
never been granted, by the corporation, under 
their common seal ; but in the leases, the cor- 
poration were described as being the master of 
the hospital, and the rents were reserved to the 
.master, brethren and sisters. An information 
was filed against the corporation of Chester, and 
the parties who had been appointed tru.stees of 
the charity estate, under the Municipal Corpora- 
tion Reform Act, to ascertain the charity lands, 
and to have a scheme for the due regulation of 
the charity ; to which information the master, 
brethren and sisters of the hospital, were not 
made parties as a corporate body. It was decided 
by the court, that they did not form a corporate 
body, and, consequently, an objection that they 
ought to have been made parties to the informa- 
tion, as a corporation, was not sustained. The 
objection that the hospital ought to have been a 
party to the information, as a corporate body, 
was not taken by the corporation of Chester, 
until several years after the decree had been 
made — Whether such an objection, if valid, 
would be allowed to be taken by such a party, 
after such a lapse of time. Quaere. — Att. Gen. 
V. Corporation of Cheater, 1 Hall & T. 46. 

The rule that officers of a corporation may be 
made co-defendants to a bill against the cor- 
poration, applies to a bill of discovery as well as 



to a bill for relief, and members of the corporation 
may be joined with the oificeis. — Glascottv. Copp.r 
Miners' Co., 11 Sim. 30.5. 



XXVIII. — AiiSENT Pautt, 

Defendant, at hearing, objecting that a suit ia 
defective for want of parties, not having taken 
the objection by plea or answer, the court ma/ 
make a decree saving the rights of absent parties. 
40th Gen. Ord., 26th Aug. 1841. Beav. ed. 176. 

Where it appeared, by a statement in an 
answer, that C, who was not a party to the suit, 
had an interest in the subject-matter of the suit, 
but the objection, on account of C.'s absence, 
was not taken by any of the answers : — Held, 
tliat this was a case within the 40th of the 
General Order of August, 1841, and the court 
made a decree in the suit saving the rights of C. 
—Feltham v. Clark, 1 De G. & S. 307. 

The absence of a necessary party to any part of 
the relief prayed by a bill, though the prayer be 
in the alternative, is a good objectiun on de- 
murrer. An allegation that the defendant, being 
the person entitled to take out representation to 
a deceased party, refuses to apply for it, and 
impedes the plaintiff in procuring a grant of it ti 
any other person, is not a sufficient avower to a 
demurrer, founded on the absence ot such repre- 
sentative J but, aecits, if the bill alleges that the 
grant of representation is actually in litigation in 
the Ecclesiastical Court. — Penny v. Watte, 2 
Phil. 149. 

The court may proceed with a cause, so far as 
a final order can be made, notwithstanding the 
absence of an interested party who is out of the 
jurisdiction. But where the suit was brought to 
enforce a charge upon the produce of an estate of 
an absent party, in the hands of his agents and 
consignees, in performance of an agreement to 
which the consignees were parties, the court 
refused to direct an account to be taken of the 
amount of such produce received by the con- 
signees ; for, as the absent party would neither 
be bound by the account of what was due to the 
plaintiff in respect of the charge on the estatL, 
nor be compelled, by the decree for payment of 
what was so found due, to allow in the accounts 
of his consignees the payment to be made by them 
in pursuance of such decree, the accounts of thu 
receipts of the produce of the estate by the con- 
signees could not be taken for any final purpose. 
— Kirtean v. Daniel, 7 Hare, 347. 

Observations on what is termed the " substan- 
tial representation," in a suit of absent parties ; 
and how far such absent parties are bound.— 
Powell V. Wright, 7 Beav. 444. 

An adverse decree made in the absence of some 
of a class ; the point not being considered to be 
one of difficulty. — Bunnell v. Foster, 7 Beav. 540 . 

An injumtion to restrain a defendant Irom 
parting with the property in question in the cause 
may be granted, notwithstanding a principal party 
interested is out of the jurisdiction. — Malcolm v. 
Scott, 3 Hare, 39. 

A bill may be demurred to, as a whole, for want 
of parties, if any part of the relief prayed is such 
as cannot be granted in the absence of a person 
who is not made a partv to the bill. — Lidbelter v, 
Lmig, 4 Myl. & Cr. 286'. 

A decree made in the absence of a material 
party, but without prejudice to his rights and 
interests. — Willatls v. Busby, 6 Beav. 193. 

A. B. executed a voluntary settlement of real 
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estate in favour of his wife and children, and 
afterwards contracted to sell it for valuable con- 
sideration. The purchaser filed a bill for specific 
perfoimance, against tlie vendor, his wife, chil- 
dren, and the trustees in whom the legal estate 
was vested. One of the children was out of the 
jurisdiction, and did not appear. The court 
decreed a specific performance, and ordered the 
trustees to convey to the purchaser, saving the 
lights of the absent party. — Id. 

To a suit for the execution of a trust created 
for the benefit of the plaintiffs and other specific 
creditors, against the trustees (the fund having 
been brought into court) the person who created 
the trust, or his personal representative, is a 
necessary party ; and it is not a case in which 
the court will, under the 40th Order of August, 
1841, make a decree, saving the rights of such 
party, when absent, although the defendants sav 
that the trust fund is insufficient for the purposes 
for which it was created, and that there is, there- 
fore, no surplus to be paid to the absent party. — 
Kimter v. Ensworth, 1 Hare, 293. 

SemblB : The 40th Order of August, 1841, 
enabling the court to make a decree saving the 
lights of absent parties, does not apply to cases 
■where the security of an absent party might be 
prejudiced by the decree, or where the effect of 
the decree might be to transfer the legal interest 
in property in which the absent party is equitably 
interested. — Id. 

The legatees of two sixths of a fund, the title 
to which was in question, being out of the juris- 
diction, the court made the declaration of right 
with respect to the other four sixth parts only. — 
Morley v. Rennoldson, 2 Hare, 570. 

Two of the defendants were alleged, and in like 
manner admitted to be out of the jurisdiction ; 
but the fact was not proved. Liberty was given, 
under the decree, to exhibit interrogatories for 
that purpose. — Hughes v. Eades, 1 Hare, 486, 



XXIX. — Members op a Club. 

To a suit seeking to wind up the affairs of a 
club or partnership, all persons interested must 
be made parties, though they are numerous : it 
is not sufiicient for one to sue on behalf of the 
others. — Richardson v. Hastings, 7 Beav. 301. 

A club was dissolved, and the committee were 
authorised to realise the assets and wind up the 
affairs. For that purpose, the lease was vested 
in A., B., and C. A. and B., without the con- 
currence of the other members of the committee, 
sold the lease and property, and received the 
amount. A., B., and D. (another committeeman) 
signed the receipt; but A. and B. alone received 
the money. In a bill to make A. and B. account: 
— Held, that C. and D. were not necessary par- 
ties. — Id. 

There are two general rules of the court : — 
Tirst, That all persons interested in the subject- 
matter of the litigation ought to be parties. 
Second, That the court always endeavours to do 
complete justice, so that the matters involved in 
the suit may not be left open to future litigation ; 
but these rules are both occasionally departed 
from. — Id. 

By the rules of a club, the bankers were alone 
authorised to receive money on account of the 
club. Some of the members subscribed and pur- 
chased the furniture, which, by deed executed by 
the subscribers, was vested in the plaintiff, A. 
B., in trust to pay the amounts subscribed, 



and to pay the surplus to the committee, for the 
benefit of the club. The club becoming embar- 
rassed, was afterwards dissolved, and the com- 
mittee were authorised to wind up the affairs. 
Two of the committee, C. and D., sold the furni- 
ture, and alone received the produce, together 
with other general a'^sets of the club, A bill was 
filed by A.B., on behalf, &c., against C. and D., 
and E., a non-subscribing member, to recover the 
monies in the hands of C. and D., and praying 
that the furniture money might be paid to the 
plaintiff on the trusts of the deed, " or otherwise 
as the court might direct ^' and that the general 
assets recovered might be paid to the bankers, or 
otherwise, &c. Held, that the bill was not 
defective for want of parties ; and that neither 
the other parties to the deed, nor the other 
members of the club, were neciessary parties. 
—Xd., 323. 



XXX. — Geneballt. 

To thebill of a company against the holder of 
a cheque, alleged to be fraudulently drawn by 
three directors, seeking to have it delivered up, 
and an injunction against an action ; — Held, that 
the drawers ought to be parties. — Derbyshire, 
Staffordshire and Warwickshire Railway Company 
V. Serrell, 2 De. G. & S. 353. 

A bill was filed against A. B., and C. C. was 
served with a copy of the bill, but died before 
appearance. Held, that an original bill must be 
filed for the purpose of bringing his personal re- 
presfentative before the court, and that A. and B. 
must be made parties to it. — Foster v. Foster, 16 
Sim. 637. 

Trustees authorised to carry on a trade, per- 
mitted it to be carried on by agents. Held, that 
the agents were not necessary parties to a bill for 
the administration of the estate. — Ling v. Colman, 
10 Beav. 370. 

A bill was filed for relief against a conveyance 
of a real estate, made fraudulently to defeat a 
sequestration of the Privy Council. Held, that 
a person alleged to have concurred in the &aud, 
and to whom an outstanding term had been as- 
signed to attend the inheritance, was properly 
made a party to the suit. — Taylor v. Wyld, 8 
Beav. 159. 

Where a bill is filed for relief in respect of a 
fraud alleged to have been committed by several 
persons, it is not necessary that all the persons 
charged with the fraud should be made defen- 
dants. — Seddon v. Connell, 1 Sim. 79. 

A necessary party may be brought before the 
court by a supplemental bill, where the cause is 
ia such a stage that the original bill caimot be 
amended. — Semple v. Prtce, 10 Sim. 238. 

Upon a bill for a general account between A. 
and B., a question arose as to three items, whether 
they ought to be charged against A. or against 
C, with whom A. and B. had had some mutual 
dealings. Held, that C. was not a necessary 
party to the suit. — Darthez v. Clemens, 6 Beav. 
165. 

Upon a bill filed for the purpose of obtaining a 
declaration of the rights of the appointees of a 
personal fund, under a will executed in pur- 
suance of a power of appointment : — Held, that 
the party interested in default of appointment, 
was .a necessary party to the suit. — Grace v. 
Terrington, 1 Coll. C. L'. 3. 

On a mere question as to the construction of 
an instruiiient no persons should be parties ex- 
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cept those who claim under the instrument. It 
is better to leave other parties, who may turn 
out to be necessary parties, to be brought before 
the court by supplemental bill. — AUoiuay v. 
AUotcay, 3 Con. & L. 509. 



XXXI.-^To OlUMNAL AND SUBPLEMENTVL BlT-L. 

Testator gave his personal estate, and the pro- 
duce of the sale of his real estates, to trustees, in 
trust for such of his children as should attain 
twenty-one ; and, if all of them should die under 
that age, in trust for the persons who, under the 
Statute of Distributions, would then be entitled 
thereto. The children, all of whom were infants, 
filed a bill agwnst the trustees, to have the trusts 
of the will carried into execution ; and, after a 
decree had been raade.they filed a supplemental 
bill against the testator's widow and next of kin, 
praying that they might have.the benefit of the 
decree and other proceedings in the original suit, 
against the widow and next of kin. Held, that 
the bill ought to have been an original one ■=- 
Roberta v. Roberts, 16 Sim. 367, 

Where a bill has been dismissed for want of 
prosecution against a defendant,, who, at the 
hearing, is held to be a necessary party, the courf 
will not allow the pJaintifi' to bring hijn before 
the court again by supplernental bill, bui will 
dismiss the bill with costs. Affirmed in 1843, — 
Lautourv. Holcombe, II Sim. 72. , 

Case, where the defendants to the original hill 
are not necessary parties to i supplemental bill, 
bringing new defendants before the court. — 
Parker v. Carter, i Hare, 406. 



XXXII.- 



-To Bill op Discovert wh-bn not 
Pahty to the Actidn. 



After a person, who is not a party to an action, 
is made a party to a bill of discovery in aid of 
the defence to the action, he may demur, not- 
withstanding the bill charges that he is interested 
in the subject of the action. The cases of the 
Bishop of London v. Vytehe. 1 Bro. C. C. 96 ; 
and Fenton v. Hughes, 7 Ves. 287, observed upon, 
and the reports of those cases corrected — Irving 
v. Thompson, 9 Sim. 17. 

The decision in Irving -v. Thompson, 9 Sim. 17, 
approved of by the Lord Chancellor. — Kerr v. 
Rew, 10 Sim. 370. 



XXXIII.— Co-Plaixtiffs. 

If several co-plnintiffs allege, by their bill, 
that they are jointly, or in some joint character, 
entitled to the' subject of the suit, and one or 
more of them would be so encitled if, in this 
respect, the others or other of them were not ; 
(no issue being joined on the question of the 
title, if any, being joint,) It is not necessary for 
the plaintifi, as between themselves, to prove in 
the cause as against the defendant, that their 
right, if any, is a joint right. — Blair v. Bromley, 
5 Hare, S54. 

One of two co-plaintiffs, who had authorised 
the institution of a suit, refused to proceed 
therein. The other plaintiff obtained, on motion, 
an order to amend, by making him a defendant 
and to pay the costs. — Brovm v. Sawer, 3 Beav. 
698. 

If a defendant cannot object to a party being 
made a co-defend;int, he cannot object to his 
being made a co-plaintiff, if the interests of the 



several co-plaintiffs are not eonflietiog. rx JVei- 
thorpe V. Holgate, 1 Coll. C. C. 203. ' 

Semble : The statenjent in the bill, that one 
co-plaii}tiff had purchased, in trust for another, 
without any eyidenoe of that fact, was sufficient, 
and the bill was not, at the hearing, open to any 
objuotion on the ground of misjoinder. — Butler 
v. Tlfe Earl of Fortarlington, 1 Dru. & W. 20. 



XXXI v.— Co-D EFENDANTS. 

An alUgatipn in. the bill was admitted by one 
defendant. A., and denied by another, B., and 
the plaintiff who had not proved it, proposed to 
waive his claim in respect of it ; but this being 
opposed by A., an inquiry was directed as to 
fact. — Crow v. Carleton, 6 Beav. 521, 

The court will try a case hetween co-defendants, 
and the co-defendants will-be bound by the result 
of sudh trial, where the plaintiff is entitled to 
relief; and cannot obtain Relief, unless that be 
done i but if the relief to be given to tlie plaintiff 
does not require or involve the decision of any 
case between co,-defendAnts, the co-defendants 
will not be bound, as between each orfier, by 
any proceedings whiah may be only necessary to 
the decree the plaintiff obtains. — Coitingttam v. 
Earl of Shrewsbury, 3 Hare, 627. 

A suit was instituted by a party, entitled in 
remainder, against a trustee, to make him re- 
s;ionsible for a trust fund, invested on an im- 
pvopei security, and a decree was niade for its 
icstitution : — Held, that in this suit the tenant 
for life, who was a defendant, was not entitled 
against his co-defendant, the ^trustee, to an 
account of the interest which had accrued, 
pending the suit, there being no such case made 
by the pleadings. — Goodwirt v. Clewley, 2 Beav. 
30. 



XXXy. — Misjoinder op, 

A husband and vrife joined as co-plaintiffs in a 
suit in which the claim put forward was by the 
husband, in right of his wife. He became 
bankrupt ; and afterwards, the wife alone filed 
a supplemental bill, stating a settlement (sup- 
pressed in the original bill) whereby the property 
had been settled to her separate use. Held, that 
she was entitled to relief; but only on the terms 
of her next friend consenting to become liable for 
llie costs of the former proceedings, and paying 
the extra costs occasioned by the suppression of 
tlie settlement. — Howard v. Prince, 10 Beav. 294. 

Dismissal of bill at the hearmg, on the ground 
of misjoinder of plaintiffs, and of subject matters 
of suit affirmed on appeal. — Anderson v. Wallis, 
1 Phil. 202. 

A bill was filed by five several occupiers of 
houses in a town, to restrain the erection of a 
steam engine which would be a nuisance to each 
of them. Held, that each occupier had a distinct 
right of suit ; and, therefore, that they could not 
sue as co-paintiS. — Hudson v. Maddison, 12 Sim. 
416. 

Property was given in trust for " the sole and 
absolute use" of a female infant. She afterwards 
married, under age ; and a settlement was made, 
giving half to the \*ife for her separate use, and 
the other half to the husband. A bill was filed 
by the husband and wife, after the latter had 
come of age, against the trustees, seeking to 
charge them with a breach of trust. The court 
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thought the frame of the suit improper, but gaTe 
leave to amend ; and the wife being, by amend- 
ment, made to sue by her next friend, a decree 
was made. — Davies v. Prout, 7 Beav. 288, 

The bill sought to charge trustees with mis- 
management and misapplication of the trust 
estate. The answer insisted that one of the two 
co-plaintiffs had acquiesced. The court, upon 
motion, gave leave to amend, by making such 
co'plaintitf a defendant, upon payment of the 
costs of the application, and giving security for 
the costs already incurred. The costs of the mis- 
joinder were reserved to the hearing. — Bather v. 
Kearaley, 7 Beav. 54d. 



PETITION. 

See Pr. PETitiON. 

That in any petition of re-hearing of any decree 
or order, made by any judge of the court,' it shall 
not be necessary to state the proceedings anterior 
to the decree or order appealed from, or sought 
to be re-heard.-^50th Gen. Ord., 26th Aug., 
1841. Beav. ed. 178. 

The master was directed to chai'ge the de- 
fendants with the rfintsof some charitableprcperty, 
"from the tiling of the information come to the 
hands of the defendants." The master charged 
them with rents accrued beiorej but paid after 
that period ; and his report had been coafirmed. 
The defendants presented a petition to be re- 
lieved from the payment, but the court Held, that 
there was no plain mistake in the mode of taking 
the accounts, and declined to interfere except 
upon a rehearing. — Att. Gen, v. The Drapers* Co., 
fKendrick's Charity), 10 Beav. 558, 

After a master's report had been absolutely 
confirmed, a petition was presented for leave to 
except to it. The petition was heard with the 
cause for further directions, and the court, with- 
out directing a reference back to the master, 
made an order in accordance with the prayer of 
the petition.— Jowet^ v. Board, 16 Sim. 352. 

A testator died, seised of a moiety of a planta- 
tion, in Jamaica. A. and B., the owners of the 
other moiety, granted a lease of it to the trustee 
and executor of testator's will. He died before 
the lease expired ; after his death, certain persons 
resident in Jamaica, were appointed receivers 
and managers of the testator's estates, in a suit, 
in this country, for the execution of the trusts 
of the will ; and a merchant, in London, was 
appointed consignee and receiver of the produce 
of the estates. The managers and receivers touk 
possession of the entirety of the plantation, and 
shipped the produce to the consignee, but did 
not pay A. and B. any rent. A. and B. though 
rot parties to the suit, petitioned in it, to be paid 
the arrears of rent due to them out of the 
funds, in the cause which had arisen, from the 
balances paid in by the consignee. The court 
directed a preliminary enquiry, with a view to 
granting the prayer of the petititn. — yeale v. 
Pmk, 1 o Sim. 450". 

The propel form of proceeding to rec;iver st'ick 
and diviaendt unclaimed for ten years, and carried 
over to the account of the commissioners for the 
reduction of national debt, under the Statute, 56 
Geo. 3, 0. 60, is by petition, to be served upon 
the Attorney Cieneral and the commissioners, and 
^ot by bill in the first instance ; and if there be 
conflicting dlaims to the fund, the court will then 
give directions for the trial of the rights of the 



parties, between themselves, either by suit or 
otherwise, — Hunt v. Peacock, 6 Hare, 361. 

The petition of a person not a party to the 
cause must state his residence ; otherwise, it 
cannot be heard. — Glazbroak v. Gillatt, 9 Bear. 
492. 

The proper mode of bringing before the court 
claims which do not come within the scope of the 
ordinary decree in a creditors' suit, is by petition. 
Barker v. Bttltreaa, 7 Beav. 134. 

A person, though not a party to a suit, may 
apply in it, by motion (stating his title in the 
notice of motion), unless a long statement of facts 
is required, to show his title, and then he must 
apply by petition.^-,/o»ei v. Roberts, 12 Sim. 189. 

The court has no authority, upon a petition by 
a client against his solicitor, to give relief founded 
on a special agreement. — Alexander v. Anderton, 
6 Beav. 405. 

Mode in which a petition, presented under an 
act of parliament by which the court derives its 
jurisdiction, ought to be intituled. — In re Law, 
4 Beav. 509. 

The court will not make an order on a petition 
presented under an act of parliament, unless it be 
entitled in the matter of the proper act. — In re 
French, 2 Jon. & L. 243, 

An application to draw money out of court 
must be made by petition, — In re Ponsonby, 2 
Con. & L. 30. 

All the circumstances giving the court jurisdic- 
tion should be stated in a petition, under 1 Will, 
4, c. 60 ; as a supplemental affidavit cannot be 
read. — In re Uarlford, 1 Con. & L. 394, 

PETITION OF BIGHT, 

The Lord Chancellor will not make an order 
for a commission upon a Petition of Right, 
without notice to the Attorney General, — /» ra 
Robson, 2 Phil. 84, 

The first step in proceedings upon a Petition of 
Right, on which the royal endorsement has been 
made, is, to ascertain the facts on which the 
petitioners' claim is founded ; and a commission 
for that purpose is, of course, unless the Attorney 
General be willing to admit the facts as alleged, 
and to take issue upon them by demurrer. — In re 
Baron de Bode, 2 Phil. 85. 

It is not competent to the king, or rather, to 
his responsible advisers, to refuse, capriciously, 
to put into a due course of investigation any 
proper question raised on a petition of right — 
Semble. — Ryvea v. The Duke of Wellingtun, 9 
Beav. 579. 

Course of proceeding by a subject to enforce a 
claim to property as against the crown, — Taylor 
V. The Att. Gen., 8 Sim. 413. 
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I. — Form op. 



That no demurrer or plea, shall be held bad, 
and overruled upon argument only, because such 
demurrer, or plea shall not cover so much of the 
bill, as it might, by law, have extended to. — 
36th Gen Old., 26th Aug., 1841, Beav. ed. 175. 

That no demurrer, or plea, shall be held bad, 
and overruled, upon argument only, because the 
answer of the defendant may extend to some 
jjart of the same matter, as may be covered by 
such demurrer or plea. — 36th Gen. Ord., Id. 

If a bill seeks relief, as to more than one sub- 
ject, the defendant may put in a plea, as to each 
subject. If an averment in a plea is incon- 
sistent with the matter pleaded, the plea is bad. 
A plea is bad, if it raises, by averment, an issue, 
not raised by the bill. — Emmott v. Mitchell, 14 
Sim. 432. 

Plea, on information and relief of plaintiffs 
bankruptcy. Held regular.— JiHrAmon v, Andrews 
4 Beav. 554. 

A bill was filed to establish a will, as to real 
estate. It set forth the will and stated, that it 
had been proved in the proper ecclesiastical 
court, and it contained an allegation of a pretence 
on the part of the defendant, that the will had 
been altered, whereas it charged the contrary ; 
and that the will was executed in several parts, 
one copy of which was in the possession of the 
testator at his death unaltered. The defendant 
put in a plea, stating, that the will as proved, 
did not contain certain passages, and from which 
it attempted to draw the conclusion, that the bill 
was defective for want of parties ; There was no 
answer accompanying the plea. Held, that the 
plea was irregular in point of form, — Strickland 
V. Strickland, 3 Beav. 224. 

The bill was filed for an account by plaintiffs, 
claiming to be entitled to the equity of redemp- 
tion of certain estates, in the Island of St. Chris- 
topher, against the defendants, as mortgagees. 
The defendants pleaded, that they were owners 
of the estate in que.stion, under a bill of sale, 
which, according to the laws of the Island of St. 
Christopher, vested the absolute interest in the 
premises in the defendants. The bill charged, 
tliat the defendants, shortly after the death of the 
testator, under whom the plaintiffs claimed, en- 
tered into possession or receipt of the rents and 
profits of the estates in question. The defendants, 
by their plea, stated, that they entered into pos- 
session or receipt of the rents and profits after, 
and not before, the sale. This allegation of the 
defendants did not overrule the plea. — Verchild 
V. PauU, 1 Kee^ 87. 



I!. — Op Agreement. 

A, and B, were Spanish subjects resident in 
Spain. A. having entered into a mercantile con- 
tract with the Spanish government, agreed with 
B. to allow him a share of the profits. Some 
years afterwards B. died, and A. went first to 
France, and afterwards came to England. After 



he had left Spain, he frequently wrote to the 
plaintiffs, (who were resident in France, but had 
taken out administration to B, in this country), 
promising to settle with them, for B.'s share of 
profits of the contract ; but not having done so, 
they filed a bill against him to enforce the agree- 
ment. A. pleaded that the agreement was illegal 
and void by the law of Spain, as, at the time it 
was entered into, B. held an office of trust and 
confidence under the Spanish government; and 
the plea averred, that the entering into the agree- 
ment, was a crime against the laws of Spain, 
subjecting the parties to pains and penalties, and 
a criminal prosecution. It was objected :— 
First, that the plea was double) as the first part 
applied to the discovery and relief, and the latter 
part to the discovery only. Secondly, that the 
particular laws of Spain, by which the agreement 
was nullified, ought to have been set forth. 
Thirdly, that B. was dead, and, therefore, no 
longer subject to pains and penalties ; and 
Fourthly, that A,, after he had left Spain, had 
recognised the agreement, and promised to per- 
form it. The court, however, allowed the plea. 
— Heriz v. Riera, 11 Sim. 318. 

Anagreement in writing, for the sale of an estate 
by a father to his son, expressed a money consi- 
deration : but the conveyance of the estate, ex- 
pressed the consideration of natural love and 
affection. To a bill by the son, for the discovery 
of the conveyance, a plea of the agreement in 
writing, and that the purchase-money had never 
been paid, or released, was Held, under the cir- 
cumstances, to be defective in not answering that 
the money was due, — Drake v. Drake, 3 Hare, 
523. 

To a bill for an account of the dealings and 
transactions of a partnership, by the executors of 
a deceased partner, the defendant pleaded, that 
for a certain consideration, an agreement (not in 
writing) was entered into, between the testator 
and himself, that all accounts between them, and 
all claims of the testator, in respect of the estate, 
monies, and effects of the partnership, and the 
debts due to and from the same, should be waived. 
Held, that the agreement should be construed to 
impart, that the defendant thereby took upon 
himself the discharge of the partnership liabilities, 
but that the plea was bad, inasmuch as it did not 
aver, that no such liabilities still remained to be 
discharged. — Broum v. Perkim, 1 Hare, 564. 

Semble : There is no rule that a released, or 
stated account are the only defences which can 
be set up by way of plea to a bill for an account. 
—Id. 



III. — Of Account Settled and Stated. 

The bill alleged that the plaintiff had paid to 
the defendants a sum of £ 1 ,250, as the balance of 
accounts between them, the plaintiff being at that 
time deranged, and labouring under the erroneous 
impression that the defendants could transport 
him ; and it alleged that nothing was due from 
the plaintiff, and prayed for an account and re- 
payment. The defendant, by a plea, stated that 
the parties had come to a settlement of account, 
and giving credit to the plaintiff for the sum due 
to him, a sum exceeding £1,250 was found due to 
the defendants, which, by final settlement, was 
found paid, and receipts given ; there was an 
averment that the accounts were just, that credit 
was given to the plaintiff for all sums due, and 
that the defendants were justly entitled to credit 
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for all sume for -yvhiish credit had been given j 
that there was no error in the account, and that 
plaintiff was of sound mind. There was, however, 
no denial.by answer or averment, that the £1,250 
was not due. The plea yas overruled. — Newman 
V. Hutton, 3 Beav. 11.4, ' 

A bill was filed by residuary legatees, against 
-the executor and surviving partner of the testator, 
ibr an account of the partnership transactions. 
it charged that ah vinfair valuation of the partner- 
•fihip stock had been made by a clerk of the 
surviving partner, and that thei;e was no settled 
account between the defendants, or that, if any, 
the same was fraudjileiit and collusive. The de- 
fendant, the surviving partner, pleaded a settled 
account with the executor to the whole bill, 
except such parts thereof as were comprised in 
^ius answer, in support of the plea, and by which 
he ; denied any fra.ud ,or collusion ■vj'hatever. ; 
Held :-r-First, .That the plea, being to part of the 
relief and part of the discovery, instead of to the 
whole of the relief and part of the discovery, was 
irregular in point of form ; but leave was given 
to amend. Seeondly, That .the defendant was not ' 
bound to set forth tlve settled account, or aver 
that he' had delivered up the vouchers to the 
executor ; and Lastly, That, though the charge . 
of an unfair valuation of the partnership stock ■ 
was not expressly denied by the answer, the plea 
did not thereforle .cover too much j as such a valu- 
ation might have been omitted consistently with 
a just final account.^ — The case of Buwsher v. 
Watkins does not establish the general proposition 
that in every case a bill may be filed against an 
executor and the surviving partner o'f tlje testator 
without charging and proving fraud br collusion 
between them.-rU^»tf*,v.i)a);te«,.2 Keen, 634. 



IV. — ^Negative. 



Where a plaintiff sues as executor, but the . 
probate is insufficiently stamped, the defendant, 
if he pleads to the bill, ought not to state matters 
affirmatively, in order to show the insufficiency ■ 
of the stamp, but ought to plead simply that the 
plaintiff is not executor. — Boberts v. Madocks, 16 
%iia. 55, 

A negative plea which professes to be a plea to 
the whole bill, except certain specified parts, but 
yet proceeds to traverse some one of the parts so 
excepted, is bad. — Denya v. Locock, 3 Myl. & Cr. 
205. 

To a bill for an account of tithes, charging that 
the defendant had in his possession deeds and 
documents relating to the matters in the biU 
mentioned, or which would furnish evidence 
material to the plaintiff's case, the defendant 
■pleaded no titheable matters, and traversed, by 
answer, the geriejal charge as to possession of 
deeds and documents. Held, that such plea and 
answer was sufficient. — Clayton y. The Earl of 
Winchelsea, 3 Y. & C. 683. 

Where a negative plea is pleaded, the charge 
as to deeds and documents, though general in its 
terms, must be answered, if it clearly apply to the 
principal matter put in issue in the suit. — Id. 

Whether a negative plea can be filed to a bill 
of discovery, in aid of an action at law — Qucere, — 
Chadwick y. Broadwood, 3 Beav. 530, 



V. — Double, 
A bill by legatees stated that A, and 13, (the 



executors named in the will) proved it ; that B. 
afterwards died, having appointed A, his exe- 
cutor, and A. proved B,'s will. The plaintiffs 
then filed a bill of revivor and supplement against 
A., stating that the statement in the original bill, 
that A. Had proved the first testator's will, was 
incorrect, and that B. alone had proved it ; that 
A., by proving B.'s will, had become the personal 
representative of the first testator, as well as of 
B., and that he had possessed certain of the 
effects of that testator. A. put in a plea to the 
bill of rej'i'vor ajid suppjeinejit, stating that he 
had never intermeddled with the original tes- 
tator's estate, and that, in B.'s lifetime, and also 
since his death, he had renounced probate of the 
testator's will, and that, therefore, the testator's 
personal representative was not a party to the 
suit. Held, that the plea was not double ; the 
averment that A. had never intermeddled with 
the testator's estate bding necessary, in order to 
meet the aJlegatLon in the bill, that he had pos- 
sessed certain of the testator's effects ; and that 
avermejit, and the othe.r contents of the plea, 
amount only to this : — namely, that the character 
of executor of the first testator was never in A. — 
Strickland y . Strickland^ 12 Sim. 253. 

Leave given to file a double plea to an ejectment 
bill : — namely, not heir; and seeondly, the Statute 
of Limitations. — Barfipton v. Birchall^ i Beav. 558, 

Leave to plead double granted. Principles upon 
which the court proceeds in allowing double 
pleas, — Kay v. Marshall, 1 Keen, 190, 



IV. — Op Want of Pakties, 

A plea of proceedings in another court of 
competent jurisdiction, must shew not only, that 
the same issue was joined, as in the suit in tliis 
court, but that the subject matter was the same, 
and that the proceedings in the other court were 
taken for the purpose. — Behrens v. Sieveking, 
2 Myl. & Cr. 602. 

Where to a bill, filed by husband and wife, one 
of several defendants filed a plea, which was 
allowed ; the court declined, in the absence of the 
other defendants, to allow the plaintiffs to amend, 
by making the husband a defendant, and giving a 
next friend to the wife. — Stooke v. Vincent, 1 
Coll. C. C. 527. 

A second plea for want of parties, is valid, 
where the objection is first introduced by an in- 
termediate amendment of the bill. — Henley y. 
Stone, i Beav. 389. 

A plea for want of parties to a bill, in respect 
of a legacy given to a class of children, to vest at 
twenty-one, or marriage, objected that the re- 
presentative of A. B., a deceased child of that 
class, had not been made a party, but it did not 
then shew, that A. B. had attained a vested in- 
terest. The plea was overruled as informal. — 
Overton v. Banister, 4 Beav. 205. 

C. E., in the life-time of her husband, con- 
tracted a second marriage with the testator, and 
after his death, with J. C. The|(gstator, believing 
C. E. to be his wife, bequeathed to her all his 
property, and appointed her his executi'ix ; she 
proved his will, and J. C, as her husband, pos- 
sessed part of the estate of the testator ; the next 
of kin having filed a bill against C. E., and her 
real husband, impugning the validity of the will, 
and seeking an account of the testator's estate.- 
Held, that the husbaml of C. E., though he had 
not iuterfured, was a necessary party, but that 
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J. C her supposed husband, was not. — 
M'Kennay. Everitt, 1 Beav. 134. 



VII.— iOt Statute op Limitations. 

The Statute of Limitations, 3 «e 4.'WilJ. 4, c. 
27. s. 40, may be pleaded to a bill of foreclosur^. 
A foreclosure suit, being, in fact, a suit for the 
recovery of the money secured by the mortgage. 
— Dearman v. Wyche, 9 Sim. 570. 

A plea of the Statute of Limitations, 3 & 4 
Will. 4, c. 27,oughtriotto deny, by answer, state- 
ments in the bUl, which are in direct ^ontradi- 
tiou to the averments necessary to support the 
plea ; but an answer in support of the plea ought 
lo be confined to those statements in the bill, 
which alleged facts, ancillary to, or sis affording 
evidence of statements which are directly nega- 
tived by the requisite averments in the plea.^— 
Id. 

A plea of the Statutes of Limitations of 21 
Jas. 1; and 9 Geo. 4, is riot double. — Forbes v. 
SkeUon, 8 Sim. 335. 

Averments in a plea of the Statute of Limi- 
tations, negativing facts, that would defeat the 
plea, but which dre not stated in the bill, are 
surplusage, but do not vitiate the plea. — Id. 

A plea of the Statute of Limitations need not 
negative the usual general allegation, that the 
defendant has,' in his custody,- documents relating 
to the matters contained in this bill. — Id. 



VIII. — Of Fokeion Judgment. 

A plea of the judgment of a foreign court, must 
shew, not only the identity of the subjects in 
contest, the competency of the tribunal, and the 
finality of the judgment ; but also the identity of 
the issue, and that it was decided on its merits. 
— Garcias v, Ricardo, 14 Sim. 265. 

Judgment was given, by competent tribunals 
in France against A,, in an action brought by 
him against persons, with whom he had been 
connected in a loan transaction, for the purpose 
of obtaining from them an account and payment 
of his share of the profits in the loan. He, there- 
upon, filed a bill in the Court of Chancery against 
some of the same persons, and for the same pur- 
poses, charging that the said judgment was con- 
trary to justice and was not fijiat ; and also, that 
subsequently to the date of the said judgment, 
further profits accrued to the defendants from the 
said loan, and claiming a right to a share of them. 
Held, that a plea of the foreign proceedings and 
judgment, setting them forth in substance and 
effect, filed by the defendants to the bill, sup- 
ported by averments that the'matters in issue in 
the foreign tribunals, were the same as the mat- 
ters put in issue by the bill, covered the whole 
of the matters comprised in the bill, and was a 
sufficient answer thereto. In pleading a foreign 
judgment, it is not necessary to set forth the 
proceedings and judgment at length. — Ricardo v. 
Garcias, 12 Clk. & Fin. 368. 



DC. — Op Geneiui. Keieasb. 

Plaintiff, by his bill, shews that he Ras no 
interest; defendant (the time for demurring 
having expired,) pleads a general release by the 
plaintiff. The plea is good.— StooAe v. Vincent, 
1 Coll. C. C. 627. 



Defendant, pleading a release, offers to produce 
iti He is not bound to produce it on the mere 
argimient of the validity of the plea.— /d. 



X. — Op LEQAii Bah. 

"Where a bill charges matters, which, if true^ 
would destroy an anticipated legal bar, a plea 
setting up that bar vviU be overruled, unless it is 
supported by an answer which fully negatives 
those msAt^va.^Foley v. Hill, 3 Myl. & Cr. 475. 



XI. — AVhen Held to be AsbWee. 

A defendant residing abroad had obtained two 
orders from the master for time " to answer," not 
including the expression that leave *as given 
"to plead or demur." The defendant's solicitor, 
on application for a third order, produced before 
the master a document, which he stated was the 
draft of the answer, which answer would be filed 
without delay, and the master gave two months' 
further time. .. f he defendants afterSvafds filed a 
plea to the bill. Held, that the plea was an 
answer, and satisfied the terms of the orders 
giving time to answer. — Hunter v. Nociolds, 6 
Hare, 12. 



Xn. — Op Want of SERVicrE op Subp(ena. 

A plea to a bill of revivor, by the representatives 
of a deceased defendant, that the party whom 
they represent was never served with a subpoena 
to appear and answer; and did not appear to nor 
answer the original bill, overruled, as insufficient 
in substance, not excluding the fact that the 
deceased party might, by 6ther riieans, have been 
bound by the proceedings in the original eausej 
— Rawliha v. Moss, 6 Hare, 604. 



XIII. — Genekallt; 



Where a plaintiff sues as executor, but tlie 
probate is insufficiently stamped, the defendant, 
if he pleads to the bill, ought not to state matters 
affirmatively, in order to shew the insufficiency 
of the stamp, but ought to plead, simply, that 
the plaintiff is not executor. — Roberts v. Madocks, 
16 Sim. 55. 

Plea to an ejectment bill, that the defendant 
was seised in fee, and that there were no out- 
standing terms, no mortgages or incumbrances, 
and no unexpired leases ; — Held not to be bad, on 
the ground of duplicity. — Dawson v. Pilling, 
16 Sim. 203. 

Upon a bill, filed for discovery and relief, a 
plea to all the relief, but not in form to all the 
discovery, is not a plea to the " whole bill," 
within the meaning of the 84th and 49th Orders, 
of May, 1845 ; and where, after the expiration of 
three weeks, a defendant, having so pleaded to 
all the relief, but not to all the discovery, obtained, 
as of course, an order to dismiss the bill : — Held, 
that such order was irregular. — Neck v. Gains, 
1 De G. & S. 23. 

There is, on principle, no objection to a plea 
of multifariousness — Semble, — Renson v. Hadfield, 
4 Hare, 32. 

Plaintiff sued as administrator ; defendant 
pleaded that plaintiff was not administrator, but 
did not deny, by answer, the usual charge as to 
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documents : — Held, that the plea was not bad on 
that account. — Fry v. Richardson, 10 Sim. 475. 

A demurrer for multifariousness, filed by one 
of the defendants, was allowed ; the othei" de- 
fendants then pleaded the allowance of that de- 
murrer. The plea was overruled..«-^tt. Gen. v. 
Cradoch, 8 Sim. 46S. 



3EIV, — Of No Partneksh^p. 

A plea of no partnership to a bill for a partner- 
ship account, is defective in substance, if not 
supported by an answer to allegations in the bill 
which, if true, would establish the partnership, 
—Harris v. Harris, 3 Hare, 450. 



XV. — To Bill op Disooveey. 

If a plea purports to be a plea to the relief 
only, the defendant ought to give the discovery; 
otherwise, the plea is bad. — King V. Henning, 9 
Sim. 59. 

Flea to a bill of discovery, filed after a 
demurrer to a plea at law, allowed. — Stewart v. 
Lord Nugent, 1 Keen, 201. 



XVI.— Op Ncl Tiel Bboojuj. 

An information founded on the defendant's 
outlawry, stated, that the defendant did not ap- 
pear on the last proclamation, whereby he 
" became and was outlawed, and, that the sheriff 
so returned the exigent accordingly," and that 
the judgment was entered and registered. The 
defendant pleaded, nul tiel record, in this form, 
that no judgment of outlawry had been entered 
or registered, and that there was no record of the 
outlawry, leaving uncovered the allegation of 
the return of the writ, certifying the judgment 
of the outlawry :^Held, that the plea was good 
in ioim.-r-The Ml, Gen. v. Rickiirds, 8 Beav. 
380. 



XVII.^sOe Bansuuptcy and Insolvency. 

The interest of a bankrupt in leaseholds, is 
not finally divested until the creditor's assignees 
are chosen, and, therefore, if only the official 
assignee has been appointed, the bankrupt cannot 
plead his banl^ruptcy to a bill filed against him, 
to have the trusts of the will under which he 
took the leaseholds, carried into execution. — 
Turner v. Niehalls, 16 Sim. 565. 

A plea, by one of two defendants, of the itisol- 
vency of the other. Held, to be good, notwith- 
standing the insolvency occurred after the filing of 
the bill. — Sergrove v. Mayhevi, 2 Mac. & Gor. 97. 
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See Pu. Costs, 



a3at]];ment and revivor., 
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1. Generally 632 

2. Horn. Affected by Time 632 
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J. — Abatement* 

1. Generally., 

In cases where a suit abates by the death of a 
Bole plaintiff, the court, upo^ motion of any 
defendant, made on notice served on the legal 
representative of the deceased plaintiff, may order 
such legal representative to revive the suit within 
a limited time, or that the bill be dismissed. — 
63rd Gyi. Ord., 8th May, 18*5, B,eav. ed. 307. 

This order settles the practice as to the cases 
of Chowick V. Dimes, 3r Beav. 290 ; Canham v. 
Vincent, 8 Sim. 277 > iee v. Lee, 1 Hare, 617 ; 
and Dryden v. Walford,, 1 Y. 8s C, C. C. 625. 

This order applies to suits which have abated 
prior to these orders, as well as to abatements 
afterwards occurring. — Williama v. Daviea, 12 
Jur. 322. 

Solicitor to certify abatement or compromise of 
cause.— 39th Gen. Ord., 3i;d April, 1828, Beav. 
ed. 19. 

Fee for same. — Id, 

Re-delivery of documents deposited in the 
master's office, ordered, on petition, in an abated 
suit. — Alderman v. Bannister, 9 Beav. 616. 

In an abated suit the master has no jurisdiction, 
under the 60th Order of 1828, to direct the re- 
delivery of papers deposited in his office. — Id. 

The defendant in an abated suit is not en- 
titled to deal with the subject of the suit, in 
contravention of orders made in the cause before 
the abatement. The proper course for the de- 
fendant, in such a case, is to apply to the court 
that the bill be dismissed, in default of revivor by 
the proper parties within a certain time ; or that 
he may be at liberty to act, notwithstanding those 
orders ; or himself to revive the suit and proceed 
in it.^-Fisher v. Fisher, 4 Hare, 196. 

Interim order, on petition in an abated suit, in 
the nature of an injunction for a limited time to 
protect property in question in that suit, but 
administered in a suit before another branch of 
the court, giving the petitioner an opportunity of 
applying in such other branch of the court, he 
undertaking to revive or otherways make himself 
a party to the abated suit. — Id. 
Upon the marriage of a female plaintiff, revivor 



alone will not do where the interests of third 
persons ; vi?i., trustees and the issue must ba 
brought forward, making a supplemental bill 
necessary. But a motion to stay an attachment 
for want of answer was refused, being made with 
consent of the husband in the face of his cove- 
nant, to permit the suit to be revived and pro- 
scouted by the trustees in his name for the benefit 
of the family.— 5i/erei«e<»<Aerv. Melliah, 13 Ves. 
^61, ' 

Abatement by marriage of feme plaintiff toi 
bill of discovery after answer. — Held, that the 
defendant cannot have his costs. — Dodson v. 
Juda, 10 Ves. 31. 

Infant plaintiff, a ward of court, having mar- 
ried, proceedings stayed till husband shall appear, 
•^Brummell v, U'Pherson, 7 Ves. 237. 

I. 2, By Marriage, 
A suit having abated by the marriage of a sole 
female plaintiff, upon the motion by the defen- 
dant, that the suit should be revived within a, 
certain time, or, in default, the bill be dismissed 
with costs ; the court made an order dismissing 
the bill withoHt costs.— i- Westropp v. Uealu, PI, & 
K. 141, ». . •* 

I. 3, By Death. 

Semble : That, Statute 3 & 4 Will. 4, c. 27, 
s. 36, has abolished the doctrine of journeys' 
accounts as applied to writs, of right sued after 
31st December, 1834. 

Semble : An action cannot be continued by 
journeys' accounts, where it has abated by the 
death of a sole defendaoit,. any more than where 
it has abated by the death of a sole plaintiff.— 
Davies v. Loumdes, 1 Phil. 328, 

A defendant, who had been served with a copy 
of the bill, died without having appeared. Held, 
that his personal representative must be brought 
before the court ; and that, for that purpose, an 
original bill, and not a bill of revivor, must be 
Siei.— Hardy v. Hull, 14 Sim. 21, 

Motion by the executor of a defendant as 
against whom a bill was dismissed with costs, 
since the Statute 1 & 2 Vict. c. 110, the defen- 
dant having died before taxation of his costs, 
that the master might proceed with such taxa- 
tion, the suit not having been revived, refused 
with costs.— JJoier<»o» v. Southgaie; Harmery. 
Southgate, 7 Hare, 109. 

A party gave notice of a motion, and died 
before the motion was heard, and the suit was 
revived by his executors, who declined to pro- 
ceed with the motion. The bill revived by the 
executors was dismissed with costs. The costs 
of the abandoned motion are not costs in the 
cause. — Lewis v. Armstrong, 3 Myl. & K. 69. 

Supplemental cases need not be lodged upon 
reviving an appeal, which became abated after 
a full hearing. — Hollier v. Eyre, 9 Clk. & Fin. 1. 

Appeal abated by the death of the respondent, 
whose heirs renounced the succession ; and a 
curator having been appointed by the court 
below to the vacant succession, the appeal was 
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revived Sgairist Btich curator. — Ermantinger v. 
Gugy, 5 Mo. 1. 

I. i. By Bankruptcy or Inaoherusy: 

Defendant after putting in his answer beoame 
bankrupt ; plaintiff, before the assignees were 
brought before the court, obtained an order to 
refer the answer for scafndal and impertinence :— 
Held, that the ofder was . regularly obtained. 
-^Bobth V. SrnitK', 5 Sini. 639. 

A defendant became bankrupt during the 
examination of witnesses, and a supplemental bill 
was filed againsi; his assignees ,'j— Held, that the 
deposition, takeii after "the commission -Isslied, 
and before the supplemental cause was at issue, 
could not be reheard against the assignees. — 
Hiohens v. Congreve, i Sim. 420, 

By iilsolvenBy of the plaintiff pending an ac- 
count, the suit is abated. — Williams v. Kinder, 
i "Ves. 389. 

The assignee of a bankrupt, need not adopt the 
stiit iri the form in which it has been instituted 
by the bankrupt ; although he elects to prosecute 
the demand, he niay file a new original bill. — 
Pbole V. Franks, 1 MoUoy, 78. 

Plaintiff in equity being found a bankrupt, but 
disputing the validity of the commission, may 
proceed in the suit bringing his assignee before 
the court by supplemental bill, and cannot be 
required to give security for costs. — Kelly v. 
Dowling, 1 Molloy, 73i 



H. — BEvivdii. 



1, Generally, 

\Vhere one of several defendants died, pending 
their joiiit app6al to the House of Lofds, and the 
House of Lords having admitted his reprfesenta- 
tives, on their petition, as parties to the appeal, 
eventually made an order varying the decree 
below, and dismissing the bill as against the de • 
fendant, with costs :— Held, that that order 
might be made an order of the court below, with- 
out first reviving the suit. — Thorpe v. Mattingley, 
1 Phil. 200. 

A cause came on in 1839, and was ordered to 
stand over for want of parties. A bill of revivor, 
€md supplement, was afterwards filed^ stating 
that A., the sole plaintiff, had died in 1838 i in- 
sisting that the order of 1839 was a nullity, and 
praying a revivor. A common ex parte order 
to revive was obtained on petition, placing the 
cause, " in the same plight and condition as at the 
death of A." The defendant moved to discharge 
the order, on the ground that the order of 1839 
must be discharged, before the cause could be put 
in the same plight as at the alleged death of A. 
Held, however, that it was regular. — Egremont v. 
Cornell, 6 Beav. 408. 

After decree the plaintiff died, and one of the 
defendants filed a bill of revivor against his exe- 
cutors, but for several months neglected to obtain 
an order to revive. The court gave the executors 
liberty to revive the suit, if the plaintiff in the 
bill of revivor should not revive it within a week. 
—Goodman v. Coombes, 12 Sim. 41. 

If a defendant dies, having appointed two or 
more executors, and all of them do not prove the 
■will, it is sufiicieut for the plaintiffs to revive the 
suit against those who prove. — Strickland v. 
Strickland, 12 Sim. 463. 

Porm of an order to revive, by the survivor of 
several co-plaintiffs, — Sokombe v. Trotter, 1 Coll. 
C. C. 65i. 



Where a sole plaintiff dies, the defendant can- 
not move that his personal representatives may 
revive within a given time, or that the bill may 
be dismissed. — Canham v. Vincent, 8 Sim. 277. 

If a plaintiff gives a notice of motion, dies 
beiore it is made, and his executors revive, the 
court will not give the defendants the costs of a 
motion abandoned. — Warner v. Armstrong, 4 Sim. 
140. 

The judgment of revivor is Coiiclilsiye in pro- 
ceedings under the Judgment Acts, but if it be 
impeached, the court will not distribute the 
funds until tho adverse party has had an oppor- 
tunity of trying his right. — Clancurry v. Piers, 3 
Jon. & L. 573. 

II. 2, Itow Affected by Time. 

After a decree, the bar to the right of re- 
covering the suit which arises from delay in the 
proceedings, depends altogether on the discretion 
of the court. 

If a bill of revivor is filed at any time within 
twenty-one years after a decree for an account, 
the court will not refuse relief, unless there has 
been such a variation of the rights of parties as to 
occasion danger of working positive injury and 
injustice to other persons. 

Parties claiming under a marriage settlement, 
subsequent to such a decree, are affected with 
notice, for they are purcheisers, pendente lite, a 
decree for an account being only a continuance 
of litigation. — ^fiaw v. Biggins, 2 Dru. & W. 
336 i 1 COn. & L. 400. 

II. 3, For Costs. 

The general rule that a suit cannot be revived 
for costs, remains in force, notwithstanding the 
1 & 2 Vic. liO, s. 18, gives the effect at judg- 
ments to decrees and orders of courts of equity. 
— Andrews v. Lockwood, iS Sim. 153, 295. 

The plaintiff's solicitor, at the request of the 
defendant's solicitor, agreed to postpone the taxa- 
tion of costs decreed to be paid to the plaintiff, 
' on an undertaking that the plaintiff should not 
be prejudiced thereby. Before the costs were 
taxed the plaintiff died : — Held, that his executors 
were entitled to revive the suit for the costs. — 
Tucker v. Wilkins, 7 Sim. 349.- 

The general rule being, that there shall be no 
revivor for costs alone, yet where the costs have 
been taxed previous to the abatement, it seems 
there is a right to revive merely for the purpose 
of having them paid, and where the abatement 
has happened by the death of the party in whose 
favour the costs were awarded, it is the settled 
practice of the court that his representative may 
revive for such purpose. — Lowton v. Mayor, §c. of 
Colchester, 2 TAei. 113. 

A cause is not out of court for this purpose in 
consequence of the bill being dismissed. Enrol- 
ment of the decree not necessary to entitle the 
representative of a party to revive for costs. 
Revivor for costs decreed out of a particular 
fund is another exception to the general rule. 
—Id. 

Though, generally speaking, costs die with the 
party if tliey have not been taxed, several ex- 
ceptions are allowed to it, and revivor may be for 
costs alone, under particular circumstances, as 
■where a duty is decreed, or where out of a par- 
ticular fund, though nothing more to be done.— 
Kemp V. Mackrell, 2 Ves. 579. 

Where, at the hearing of an original and cross 
cause, the cross bill was dismissed with costs, 
and an account directed in the original suit, and 
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the plaintiff died before the account was taken, 
the court Held it a decree executory, and there- 
fore that the representative of the plaintiff was 
entitled to revive for the costs of the cross cause. 
—Id. 

And where a duty is also decreed, or where 
the costs are directed out of a particular fund, 
though nothing in the decree remains to be done, 
the case is held to be an exception to the rule. 
—Id. 

Though the strict rule be not to allow revivor 
merely for costs, which have not been taxed, the 
court leans against enforcing it, if there be any 
thing in the decree yet remaining to be executed. 
— Johnson v. Peek, 2 Ves. 465. 

A decree for the delivery of the possession of 
lands and title dee'ds, and payment of money, 
was made, with costs to be paid by the de- 
fendants. One of them having performed all 
that he was directed by the decree to do, except 
paying the costs, died before the costs were 
taxed : — Held, that there could be no revivor 
for costs. The general rule is, that there can be 
no revivor for untaxed costs, and whether the 
abatement is caused by the death of the party to 
pay or the party to receive the costs is imme- 
terial. — B<m»/er v. Beamish, Jon. & L. 228. 

By a final decree in an original supplemental 
suit, the plaintiffs were ordered to pay W., who 
had improperly been made a defendant to the 
supplemental suit, his costs in that suit — they not 
to have the same over against the funds — a sale of 
the lands was decreed, to pay the demands of 
the plaintifls and of the several other creditors 
in the cause. W. died before his costs were 
taxed, the suit was not revived by or against his 
administrator, but the plaintiffs proceeded to a 
sale and obt£iined payment of their demand and 
costs : — Held, that tie administrator of W. was 
entitled to be paid the costs decreed to him. — 
Barry v. Slawell, Fl. & K. 1. 



ABSCONDING DEFENDANT. 
See Fs. Affeabance. 

Course of proceeding for entering appearance 
for defendant who has gone out of the realm or 
otherwise absconded, to avoid service of process. 
—31st Gen. Ord., Sth May, 1845, Beav. ed. 295. 

Defendant likely to abscond without answering 
after adverse appearance. Court may order im- 
mediate attachment against him. — 72nd Gen, 
Ord., Sth May, 1845, Beav. ed. 309. 

Where writ of attachment cannot be executed, 
defendant to be deemed to have absconded. — 
77th Gen. Ord., 8th May, 1845, Beav. ed. 312. 

The affidavit, to satisfy the court that the de- 
fendant is to be deemed to have absconded, must 
distinctly show the means which the deponent 
had of knowing the party, and the fact to which 
he deposed. — Harrison v. Stewardson, 2 Hare, 
534 n. (a). 

Defendant residing out of the jurisdiction when 
bill filed, and not having since come within the 
jurisdiction, deemed to have absconded. — Hale 
V. Ogle, 2 Hare, 623. 

An order was made under 11 Geo. 4 & 1 Will. 
4, c. 36, s. 3, directing a defendant who had 
absconded, to appeal to the bill. The defendant's 
only residence in England was at an hotel, where 
he remained two days, and then sailed for 
Jamaica. Held, that the order ought to be pub- 
VOL, II. 



lished in the church of the parish in which the 
hotel was situate, that being the parish where 
the defendant made his usual abode, within 
thirtv days next before his absenting.— Of ran* v. 
Hibb'ert, 8 Sim. 329. 

Under 1 Will. 4, c. 36, s. 3, that court alone 
whose process the defendant absconds to avoid, 
can make the order for the defendant to appear ; 
but the terms of the 31st Order of May, 1846, 
are more general ; and, Semble, to avoid process, 
generally, is sufficient to authorise the court to 
make an order to appear. — Cope v. Russell, 12 
Jur. 105. 

Under the 5th Eule of 1 1 Geo. 4 & 1 Will. 4, e. 
36, s. 15, if the thirty days therein mentioned 
expire out of term, the defendant may be brought 
up to the bar of the court at any time during the 
vacation, without waiting for the four first days 
of the following term. — Needham v, Needham, I 
Phil. 640. 

Service of process may be made out of the 
jurisdiction, under 2 Will. 4, c. 33, and 4 & 5 
Will. 4, c. 82, upon infant defendants, and ap- 
pearance entered. — Anderson v. Slather, 2 Coll. 
C. C. 209. 



ABSOLUTE ORDER. 
See Pa. Rbcbivee, 



ACCOUNTANT GENERAL. 
See Fund in Coitkt, 

ACCOUNTING PARTY. 
See Pb. Mastbb's Ofpicb. 



ACCOUNTS PRELIMINARY. 
See Pe. Masteb's Office, 

ADJOURNMENT OF CAUSE THROUGH 
NEGLECT OF SOLICITOR. 



See Pe. Solicitoe. 



ADJOURNMENT OF CAUSE, 
See Pb. Cause, 



ADVANCE TO PLAINTIFF OUT OF 
FUND IN COURT. 

See Pb, Fund in Coubt, 



ADVANCING CAUSE. 
See Pb, Cause. 

ADVANCING FORECLOSURE SUIT. 
See Pii. Fobeolosube Suit. 
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AFFIDAVIT. 

See Pe. Master's Oppice. — Pr. Evidence. — ^Pr. 
Costs. — ^Pr. Injunction. — Pe. Anbwee. 



AffidaTits read in court may be used before 
master. — 6oth Gen. Ord., 3rd April, 1828, Beav. 
ed. 26. 

No affidavit in reply in master's office except 
as to new matter ; nor shall any further affidavits 
be read unless required by the master. — 66th 
Gen. Ord., Id. 

Master's extraordinary of this court shall be 
at liberty to take any affidavit at any place which 
is distant not less than ten miles from Lincoln's 
Inn.— 33rd Gen. Ord., 21st Dec, 1833, Beav. 
ed. 59. 

Pleas, answers, affidavits, or affirmations to 
ground process of contempt, affirmations to be 
annexed to bills, and oaths or affirmations as to 
the carriage of pleas, answers, examinations, or 
depositions of witnesses taken before commis- 
sioners in the country, may be sworn or attested 
upon honour before any clerk of records, or writs, 
or before the clerk of enrolments in chancery. — 
7th Gen. Ord., 26th Oct., Beav. ed. 207. 

Taxing masters to administer oaths. — 9th Gen. 
Ord., 26th Oct., 1842, Beav. ed. 208. 

All affidavits and affirmations to be filed in 
the Affidavit Office, may be sworn or affirmed 
before the clerk of affida^ts, who is to receive 
the proper fee for taking same. — 29th Gen. Ord., 
26th Oct., 1842, Beav. ed. 217. 

Affidavits to be in the first person. — 126th Gen. 
Ord., 8th May, 1845, Beav. ed. 335. 

Copies of affidavits to be ready in forty-eight 
hours.— 127th Gen. Ord., Id. 

Costs of affidavits, not expressed in the first 
person, to be disallowed. — Id. 

Although there is no rule of practice, that in 
cases where the will is in contest in the Eccle- 
siastical Court, the Court of Chancer}^ will not 
grant a receiver where the property is in the 
hands of the executor ; yet, it must be clearly 
shevra, that the nature and position of the pro- 
perty is such as to warrant the interference of 
the court. Under circumstances, fresh affidavits 
may be read on the hearing before the Lord 
Chancellor, of a motion to discharge or vary an 
order of the Vice Chancellor. — Whilworth v. 
Whyddon, 2 Mac. & Gor. 52. 

A party who moves the court to enlarge pub- 
lication, after having made an unsuccessful ap- 
plication to the master, may read affidavits filed 
subsequently to the proceeding before the master. 
— Peely, Hague, 16 Sim. 315. 

Where an Act of Parliament required that to 
all the bills which should be filed under its pro- 
visions, an affidavit of a certain form should be 
annexed. Held, that it was no objection to an 
affidavit which had been annexed to the bill 
filed under the act, that it had been sworn three 
days before the bill was filed. — Walker v. Fletcher, 
1 Phil. 115. 

The plaintiff's title to the relief prayed, de- 
pended upon A. (whose administrator he was) 
having survived B. The answer stated that the 
defendant did not know, and could not set forth, 
whether A. did survive B., or whether A. was 
living or dead. The plaintiff in support of a 
motion for a receiver, and for payment into court 
of money in the defendant's hands, produced an 
affidavit to prove that A. died after B., and to 
prove also a letter alleged to have been written 



by the defendant to the plaintiff's solicitor, and 
to contain an admission of the fact. The answer 
denied that the defendant wrote the letter, but 
added that it might have been written by some 
person in the habit of being about him. Held, 
that the affidavit was not admissible. — Edteardi 
V, Jones, 13 Sim. 632. 

The affidavit required bjr the 67th Order of 
May, 1846, on a special application to amend an 
information, must be made by the solicitors to 
the relators. — Att. Gen, v, Wa&eman, 15 Sim, 
358. 

In the long vacation, when the matter presses, 
the court will sometimes take the original affi- 
davits into its custody and act on them as if they 
had been filed ; but when the court is sitting, 
office copies alone can be used. — Att, Gen. v, 
Lewis, 8 Beav. 179. 

A marksman signed an affidavit with his name 
at length, his hand having been guided on the 
occasion. The affidavit was ordered to be taken 

off the file. V. Christopher, 11 Sim. 

409. 

Effects of affidavits as to facts on belief only, 
is to put the opposite party to answer them. — 
JBmk V. Beetham, 2 Beav. 537. 

Affidavits in the master's office ought to be 
regularly filed like other affidavits. — Slubbs y. 
Sargon, 2 Beav. 496. 

An affidavit is not receivable in evidence on 
further directions. — Baily v. Nicholson, 1 Coll. 
C. C. 196. 

An affidavit which does not express that the 
deponent " made oath," is not admissible.— 
Phillip's V. Prentice, 2 Hare, 642. 

Affidavits sworn before a master extraordi- 
nary, who was the clerk of the plaintiff's attorney, 
rejected.— Wood v. Harper, 3 Beav. 290. 

Pending a reference of affidavit for imperti- 
nence, they cannot be used. The court, however, 
will, in such a case, put the parties upon terms 
so as to meet the justice of the case. — Pearse v. 
Brook, 3 Beav. 337. 

A. sold a fund to which his wife was entitled 
in reversion, and when it fell into possession he 
was resident in Africa. The wife consented to 
waive her equity to a settlement, and that the 
fund should be transferred to the purchaser. Held, 
that the usual affidavit, that there was no settle- 
ment affecting the same, might be made by the 
wife alone. — Elliott v. Semmington, 9 Sim. 502. 

In an inquiry in the master's office, the parties 
proceeded by affidavit : — Held, that the plaintiff 
could not use the answer of one defendant, by 
way of an affidavit, as evidence against a co- 
defendant. — Hoare v. Johnstone, 2 Keen, 553. 

The verifying affidavit, under 6 & 6 Will. 4, 
c. 65, s. 31, may be sworn before the petition is 
filed. — Clendinning v. O'Malley, 1 Con. & L. 363. 

When a consent is in the nature of an allocating 
order, there must be an affidavit that it has been 
signed by all the creditors who have proved in 
the cause. — Cooke v. Briscoe, Fl. & K. 39. 

Upon motion to substitute one purchaser for 
another, there must be an affidavit that no money 
has been paid for the substitution. — Vincent v. 
Going, Fl. & K. 428. 
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Fart of the assets of a testator, were, in the 
course of administration in India, by an official 
administrator appointed there. Before they were 
completely administered, a legatee's suit was 
commenced in this country, against the execu- 
trix, who had proved the will here, and who, 
after obtaining from the master successive orders 

. , . — « u^jvi ^«xj vj niiyin.i«u """at ^'''^"'^•"g tli6 time for putting in her answer, 

V. — Leave to 63S|[ ' obtained one more order, giving her six weeks 

further time. This order was made upon an 
affidavit of her solicitor, setting out a letter from 
the Indian administrator, who promised to remit 
the balance due from him, by the next mail, and 
stating that the receipt of this balance, and of 
the admmistrator's accounts were necessary to 
enable the defendant to put in a complete answer. 
Held, that although the court might not itself 
have thought fit to grant the indulgence, the 
order ought not to be discharged ; principles on 
which tiie court proceeds in reviewing the 
master's decision on such points. — Nott v. Nott, 
1 De G. & S. 373. 

"Where a bill is amended before answer, the 
defendant is not entitled to eight weeks from the 
amendment to answer it. — Stanley v. Bond, 6 
Beav. 420. 

The defendant served notice of motion for a 
month's time, to answer on the usual terms. 
The plaintiff offered to consent to the defendant's 
having the time required, upon the terms men- 
tioned in his notice, and served him with a notice 
that, if he did not accept of that offer, he would 
enter process against hun. TTie defendants de- 
clined to accede to the offer, and the plaintiff 
entered process against them. The court gave 
the defendant time to answer, but put him under 
the additional terms of paying the costs of pro- 
cess, and if the answer were not filed within the 
time, the motion to be refused, wiUi costs. — 
Doolan v. Tebeando, 2 Jon. 191. 
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I. — ^TiUB TO Answer. 

A defendant is to plead, answer, or demur, not 
demmTing alone to any original or supplemental 
bill, within six weeks after appearance thereto 
has been entered by or for him. — 16th Gen, Ord,, 
Art. 13, 8th May, 1845, Beav. ed. 280. 

Consequence of default. — Id, 

If {he plaintiff amends his bill under an order 
for leave to amend, obtained and served before 
answer, a defendant is to plead, answer, or demur, 
not demurring alone to such amended bill, within 
six weeks after he is served with notice of the 
amendment of such bill. — Id,, Art. 14, Beav. ed. 
281. 

If defendant, having answered, is served with 
subpoena to appear to and answer an amended 
bill, he is to plead, answer, or demur, not demur- 
ring alone to such amended bill, within four 
weeks after an appearance thereto has been 
entered by or for him.— M, Art, 16 Beav. ed. 
282. 

Consequence of default. — Id. 

A defendant being served with subpoena to 
answer an amended bill, praying an injunction 
to stay proceedings at law, and desiring to avoid 
a motion for an injunction on affidavit of the 
truth of the amendments, has, for that purpose, 
only eight days after appearance within which 
he is to plead answer, or demur to such amended 
biU.~16th Gen, Ord,, 8th May, 1846, Art. 36, 
Beav. ed. 288. 

Where the plaintiff amends his bill, without 
requiring an answer to the amendments, no 
warrant for time to answer such amendments is 
to be granted after the expiration of eight days 
from the service of the notice of the amendment 
of thebiU. — 7l8tCfe». Orrf., 8th May, 1845, Beav. 
ed. 309. 

If defendant is unable to answer within time 
allowed by Order 16, (b) the Masta: may allow 
further time.— 18th Gen, Ord., 8th May, 1845, 
Bear. ed. 292. 



II. — ^Filing op. 



That when any solicitor, or party, shall cause 
an appearance to be entered, or an answer, de- 
murrer, plea, or replication, to be filed, he shall, 
on the same day, give notice thereof to the soli- 
citor of the adverse party, or to the adverse party 

himself, if he acts in person 23rd Gen, Ord. 

26th Oct., 1842, Beav. ed. 216. 
_ Effect of solicitor not giving notice to the oppo- 
site party, on the day he filed the answer. 

Johnson v. Tucker, 11 Jur. 466. But see Wright 
V. Angle, 6 Hare, 107, as to waiving the irregu- 
larity; and, Matthews v. Chichester, 5 Hare, 207. 

An answer was filed on Saturday, and an order 
nisi to dissolve the injunction obtained on the 
same day. Notice of filing the answer and of the 
order was not given till Monday. Upon motion 
to dismiss the order nisi, the court finding that 
the plaintiff had not been prejudiced, refiised to 
discharge it, but made the defendant pay the 
costs. — Lord Suffield v. Bond, 10 Beav. 331. 

The 43rd Order of May, 1845, which directs, 
that commissions to take answers are to be made 
returnable, without delay, does not preclude the 
answer from being filed, although delay may, in 
fact, have oacyazsA.— Hughes v. Williams, 5 Hare, 
211. 

A defendant may put in his answer, notwith- 
standing an order to amend has been served upon 
him. — Mackerell v. Fisher, 14 Sim. 603. 

Notwithstanding a defendant has notice of an 
or^ler to amend, and for him to answer the 
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amendments and exceptions, at the same time ; 
he may file his answer at any time before the 
order is served. — Pariente v. Bensumn, 13 Sim. 
622. 

Leave given to a defendant to file a supple- 
mental answer, for the purpose of correcting a 
mistake in his former answer, as to the custom of 
a manor, w^hich was one of the fact3 in issue iiu^ 
the cause. — Frankland v. Overend, 9 Sim. 365. 'iV 

The court will not, without an aifidavit of 
merits, permit a defendant to file an answer after 
an order, taking the bill, pro confeaso, against him. 
— Delany v. Doolan, Fl. & K. 182. 



III. — "Want op. 



Proceedings of contempt for want of answer, 
stayed on proof of the defendant's inability by 
reason of illness to put in his answer, — Hicks v. 
Lord Alvanhy, 9 Beav. 163. 

A plaintiff may issue an attachment against a 
defendant for want of answer, although he is 
himself in contempt for non-payment of costs, 
which he has been ordered to pay to the defen- 
dant. — Wilson V. Bates, 9 Sim. 54. 

A party, against whom an attachment has 
issued for want of an answer, cannot file an 
answer and demurrer to the bill, even although 
no further step in the process has been taken, 
and it makes no difference in this respect, that 
the demurrer is only to a part of the discovery 
sought, and not to the relief. — Vigers v. Lord 
Audley, 2 Myl. & Cr. 49. 



IV. — JUBAT AND SWEABINO. 

The court, on the ground of inconvenience in 
practice, which might possibly arise if the appli- 
cation were granted, refused an application to 
allow an answer to be sworn in open court. — 
Swallow V. Day, 2 Coll. C. C. 135. 

Perm of the jurat in taking the answers of de- 
fendants, and particularly when the defendant 
is illiterate. — Wilton, v. Clifton, 2 Hare, 535. 



v. — Leave to. 



The acceptance by the defendant's clerk, in 
court, of the costs of the amendments, was a 
waiver of the plaintiff's omission to call for the 
defendant's office copy, and a motion on the part 
of the defendant for leave to answer, notwith- 
standing the replication, was refused, but without 
costs. — Boswell v. Tucker, 2 Keen, 188. 



VI. — Separate. 



Practice as to enforcing answers from husband 
and wife, where the latter is living separate from 
her husband, and out of the jurisdiction. — 
Nichols V. Ward, 2 Mac. & Gor. 140. 

A husband having obtained leave to answer 
separately from his wife, an order was made, on 
the plaintiff's application, for the wife to answer 
separately from her husband. — Bray v. Akers, 
15 Sim. 610. 

On the dismissal of a bill with costs, the court 
referred it to the master to enquire and state 
whether it was necessary or propor that several 
defendants, consisting of trustees and their cestui 
jue tritsts appearing by the same solicitor, and 



having no conflicting interests, should have filed 
two separate answers to the bill. — Woods v. 
Woods, 5 Hare, 229. 



VII. — FUBTHBB Answek. 

After exceptions to an answer for insufficiency 
are set down for hearing, if a defendant, not 
being in contempt, submits to answer, or the 
court holds the answer to be insufficient, the 
court may, in such cases, appoint the time within 
which such defendant is to put in his further 
answer. If such defendant does not obtain time 
from the court, or does not answer within the 
time which the court allows, the plaintiff may 
sue out process of contempt against such defen- 
dant.— 17th Gen. Ord., 2nd Nov., 1860. 

If, after a defendant's second or third answer is 
filed, the plaintiff sets down the old exceptions 
for insufficiency, then the particular exception 
or exceptions to which he requires a further 
answer is, or are, to be stated in the notice of 
setting down such exceptions. — 19th Gen. Ord,, 
Id. 

The court holding a first or second answer to 
be sufficient, may appoint the time within which 
a defendant, who is not in contempt, is to file a 
further answer. — 21st Gen. Ord., Id. 

If the plaintiff amends his bill, without re- 
quiring an answer to the amendments, any 
defendant desiring to answer the same must put 
in his answer thereto within eight days after 
being served with notice of the amendment of 
the bill, or within such further time, as the 
master may allow. — 16th Gen, Ord., Art. 38, 
8th May, 1845, Beav. ed. 289. 

The 16th General Order of May, 1845, Art. 38, 
has reference to amendments after answer. 
When the amendments are before answer, the 
case is governed by the 14th article of the same 
Order. — Rigby v. Rigby, 9 Beav. 311. 

A defendant may put in a further answer 
pending exceptions to his first answer, although 
he thereby deprives the plaintiff of the benefit of 
obtaining the common injunction on the master's 
reporting the first answer to be insufficient.— 
The case of Riissell v. Dight, 6 Sim. 430, ex- 
plained ; Ingham v. Ingham, 9 Sim. 363. 

Where a plaintiff wishes to amend his bill, but 
does not require a further answer, the order 
ought to contain a recital to that effect, otherwise 
it is irregular. — Boddington v. Woodley, 9 Sim. 
380. 



VIII. — ^Last Answer. 

In cases where there are several defendants 
vvho do not join in the same answer, the plaintiff, 
(if not precluded from amending, or limited as to 
the time of amending, by some former order) 
may, after answer, and before replication or un- 
dertaking to reply, at any time within four weeks 
after the last answer is deemed or found to be 
sufficient, obtain one order of course, for leave 
to amend his bill. — 33rd. Gen. Ord., 8th May, 
1845, Beav. ed. 287. 

The last of several answers in the 66th Order 
of May, 1846, and the last answer in the 68th 
Order, mean the last answer that is required to 
be put in before application can be filed. — Arnold 
V. Arnold, 1 Phil. 805. 
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IX. — Supplemental. 

Where the ground, on which an injunction 
had been granted, was displayed by matters 
which occurred subsequently to the fiung of the 
answer, the court refused to dissolve the injunc- 
tion on an affidavit of those matters, but gave 
leave to the defendant to introduce them upon 
the record, by a supplemental answer. — Stamps 
y. Birmingham, 2 Phil. 673. 

Leave given to a defendant to file a supple- 
mental answer, notwithstanding the information, 
which he wished to avail himself of, had been 
obtained through a violation of professional con- 
fidence. — Raincook v. Young, 16 Sim. 122; 

Leave given, after a cause at issue and in the 
paper, to file a supplemental answer to corect 
an important date. — Fulton v. Gilmour, 8 Beav. 

A defendant insisted on his discharge under 
the Insolvent Act, 1835, in bar. After rtie cause 
was in the paper, he discovered that the discharge 
took place in 1836. A discharge in 1836 would 
be a good evidence, but the discharge in 1833 
would not. Permission was given to file a sup- 
plemental answer to correct the date. — Id. 

A defendant asking to file a supplemental 
answer, must distinctly state the terms of the 
answer intended to be filed. — Id. 

A defendant who had, by answer, insisted on 
his discharge, xmder an Insolvent Debtors' Act 
in India, as a defence to the suit, but had stated 
such discharge.as to his belief, as of a date which 
would not entitle him to the benefit of the act, 
was allowed, after the cause was in the paper for 
hearing, to file a supplemental answer, for the 
purpose of correcting the error in the date, and 
thereby, bringing himself within the protection 
of the act. — Fulton v. Gilmore, 1 Phil. 522. 

A supplemental answer cannot be excepted to 
without leave, and therefore it is to be deemed 
sufficient prima fade from the time when it is 
filed.— iaraes v. Tweddle, 10 Sim. 481. 

Liberty given to file a supplemental answer to 
correct a date in the original answer. — Bell v. 
Dunmore, 7 Beav. 283. 

On such an application the defendant must 
account for the mistake, and the truth of the 
proposed answer, and the terms in which it is 
intended to file it must be verified. — Id. 

Supplemental answer permitted to be iiled on 
the ground of mistake, no fraud being suggested. 
.—Saalloto V. Day, 2 Coll. C C. 133. 

Upon an application to file a supplemental 
answer, the defendant should state, on his notice 
of motion, the facts intended to be introduced 
therein. — Smith v. Hartley, S Beav. 432, 

A notice of motion for liberty to file a supple- 
mental answer should specify the new facts in- 
tended to be introduced, and a notice of motion 
for liberty to file a supplemental answer stating 
"cartain facts" not regular, — Haslaars. Hollis,i 
Beav. 236. 

Leave given to a defendant to file a supple- 
mental answer for the purpose of correcting a, 
mistake in his former answer, as to the customs 
of the manor, which was one of the facts in issue 
in the cause. — Frankland v. Overend, 9 Sim. 365. 

Where a defendant, in a foreclosure suit, who 
had filed an answer and disclaimer, in ignorance 
of his rights to the equity of redemption, applied, 
after a decree to account, for liberty to withdraw 
the disclaimer and amend the answer, or to file a 
supplemental answer, stating her claims to the 
equity of redemption, the court refused the order 



without prejudice to any application which the 
defendant might make after the satisfaction of 
the plaintiff's demand under the decree, — Oknny 
T. Mmdock, Fl. & K. 277. 



X. SUGOESTION BY. 

Suggestion by answer of a defect of parties 
bringmg the case within the 39th Order of 
August, 1841. — Bigga v. Penn, i Hare, 471. 



XI. — ^To Intebeooatoeies. 

That a defendant shall not be bound to answer 
any statement or charge in the bill, unless 
specially, and particularly interrogated thereto, 
and a defendant shall not be bound to answer 
any interrogatory in the bm, except those inter- 
rogatories which such defendant is required to 
answer, and where a defendant shall answer any 
statement or charge in the bill, to which he is 
not interrogated, only by stating his ignorance of 
the matter so stated or charged, such answer 
shall be deemed impertinent.— 16th Gen. Ord., 
26th August, 1841, Beav. ed. 168. 

One of several defendants served with sub- 
pcena to appear and answer, is not bound to put 
in any answer, unless required to do so by the 
note at the foot of the bill, but in default of 
answer by such defendant within the time 
limited, the plaintiff may file a traversing note. 
— Hughes v. Lipscombe, 3 Hare, 341. Alarmed 
by Lord Chancellor, overruling Wilson v. Jones, 
12 Sim. 361. 

As to the effect of the 16th Oeneral Order 
upon answer accompanying plea. — Gordon v. The 
Governor and Company of the Bank of England, 
8 Jur. 1132. 

Where a defendant is called on to answer an 
interrogatory of a specified number, he must 
answer all the succeeding questions until he 
comes to the next number. —Boutcher v. Barns- 
combe, 5 Beav. 641. 



XII. — 'Bi Answee Deoliniko to Answee. 

Defendant may, by answer, decline to answer 
when he could have protected himself by de- 
murrer, and he shall be at liberty so to do, not- 
withstanding he shall answer parts of the bill 
from which he might have protected himself by 
demurrer. — 38th Gen. Ord., 26th August, 1841, 
Beav. ed. 175, 

A bill filed against an arbitrator, charged 
fraud and collusion between the arbitrator and 
one of the parties to the award, and alleged 

certain specific facts in support of the charge : 

Held, that the arbitrator could not, by denying 
the fraud generally, protect himself from the 
obligation to answer the interrogatories as to 
the specific facts. The 38th Order of the 26th 
August, 1841, enables a defendant to decline 
answering such interrogatories only, as anterior 
to that Order, he might have protected himself 
from answering by demurrer. — Padley v. T/ie 
Lincoln Water Works Co., 2 Mac. & Gor. 68. 

Under the 38th Order of August, 1841, a 
defendant may object to answer a bill which is 
demurrable, although the only ground of de- 
murrer be that the suit is defective for want of 
parlies — Kaye v. Wall, 4 Hare, 127. 

Exceptions for insufficiency were overruled 
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■under the 38th Order of August, 1841, on the 
ground that the bill was defective tor want of 
parties. The plaintiff then added the neces- 
sary parties, by amendment, and the defendant 
answered the amendment only : — Held, on ex- 
ceptions, that the defendant, in such a case, must 
answer, not only the interrogatories adfled, by 
amendment, but those in the original bill which 
had not been answered. — Id., 4 Hare, 283. 

The 38th Order of August, 1841, enabling a 
defendant, by answer, to decline any interro- 
gatory, from answering which he might have 
protected himself by demurrer, applies as well 
where the demurrer constituting the protection 
must have been a demurrer to the relief, as where 
it Would have been a demurrer to the diSooVery 
only. — Tipping v. Clarice, 2 Hare, 383. 

Construction of an answer containing a general 
denial of the facts charged on the terms of the 
charge, with a saving so far as the other state- 
ments in the answer admits or explains them. — 
Id. 

The defendant may, by answer, decline answer- 
ing under the38thOi-der of August,1841, although 
the objection to answer is not applicable to any 
interrogatory in particular, but is founded on the 
bill being demurrable. — Drake v. Drake, 2 I^are, 
647. 



XIII. — Affidavit. 



1, In Support of Answer 638 

2, After Answer 638 

Xin. 1, In Support of Answer. 

An order made under 5 Vic. c. 5, s. 4, to 
restrain the transfer of stock, continues in force 
until discharged after a bill has been filed for the 
same purpose ; and on a motion being afterwards 
made to discharge it, the court will aUow affi- 
davits to be read as well in opposition to answer 
if then filed, as in support of it. — In re Marquis 
of Hertford, 1 Phil. 203. 

After answer, the original bill was amended, 
and the defendant obtained time to answer it ; 
the plaintiff then gave notice of motion for a 
special injunction, and filed affidavits in support 
of it. The motion coming on, the defendant ob- 
tained time to answer the affidavits, and then 
filed both her answer and affidavits in opposition. 
Held, that the second answer must be treated as 
an affidavit, and that the affidavits in support of 
the motion might be used to qualify the second 
fcut not tlie first answer. — Maden v. Veevers, 5 
Beav. SOS. 

XIII. 2, After Answer, 

A motion for an injunction and receiver being 
brought on, stood Over at the request of the de- 
fendant, who filed his answer the next day. 
Held, that the plaintiff might use affidavits, sub- 
sequently filed in contradiction to the answer, 
and which, under these circumstances, must be 
treated as an affidavit. — Gibsoh v. Nichol, 6 
Beav. 422, 

Plaintiff, after answer, made amendments in 
his bill, which contradicted some of the allega- 
tions in the answer. He then moved for a 
receiver, and tendeired affidavits verifying the 
amendments. Held, that the affidavits were not 
receivable, as they contradicted the answer. — 
Boddington v. Woodley, 8 Sim. 167. 

A landlord obtained an injunction, ex parte, to 



restrain his tenant from removing a building 
erected by the latter on the demised premises. 
The tenant, in his answer, alleged that the 
building was not affixed to the freehold. On a 
motion to dissolve the injunction, the court 
would not allow the plaintiff to read affidavits 
filed after the answer, and tending to shew that 
the building was affixed to the freehold. — Shirreff 
y, Bar/iard, 8 Sim. 161. 
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2, Filing of 638 
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4, Hearing 639 
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XrV. 1, Form of. 

Xo pleading, or other matter depending before 
the court, is to be set down for hearing for scandal 
or impertinence, unless exceptions are taken in 
writing, and signed by counsel, describing the 
particular passages which are alleged to be scan- 
dalous Or impertinent. — 23rd Gen. Ord., 2nd 
Nov., 1850. 

Exceptions to an answer, ought to specify, not 
only the cause, but the pleading to which the 
answer has been put in.— The Marl of Lieh/ield 
V. Bond, 5 Beav. dl3. 

Exceptions to an answer to a bill for insuffi- 
ciency, were headed " exceptions taken by the 
said complainant to the insufficient answer of the 
said defendant." Held, that this was insufficient, 
and that they ought to specify that the answer 
complained of, was the answer to the bill. — Id. 

Exceptions to an answer for insufficiency will 
not fail on account of their not following literally 
the words of the interrogatory, provided the 
variation be not important. — Brown v. Keating, 
2 Beav. 681. 

XIV.— 2, Filing of. 

After the filing of a defendant's answer, the 
plaintiff has six weeks within which he may file 
exceptions thereto, for insufficiency. 

If he does not file exceptions vrithin six weeks, 
such answer, on the expiration of lie six weeks, 
is to be deemed sufficient. — 8th Gen. Ord., 2nd 
Nov., 1860. 

The times of vacation are not to be reckoned 
in the computation of time allowed for filing or 
setting down exceptions for scandal, impertinence, 
or insufficiency in cases where the time is not 
limited, by notice given, pursuant to the 13th of 
these Orders. — 4th Gen. Ord., Id. 

All exceptions for scandsd, impertinence, and 
insufficiency, shall be filed vrith the clerk of 
records and writs, in whose division the cause 
may be.— 6th Ge». Ord., 26th Oct., 1842, Beav. 
ed. 207. 

In a transition case, under the Orders of 1845, 
exceptions were filed one day too late, the court 
declined to order them to be taken off the file. — 
Whitmore v. Sloane, 9 Beav. 1. 

XIV. 3, Filing Nunc pro l\inc. 
No order is to be made for leave to file excep- 
tions, nunc pro tunc, — 6th Gen. Ord., 2nd Nov. 
1850. 
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An order for leave to file exceptions in the 
form of nunc pro nunc, will not now be made, 
even by consent, but a special order may be 
made for filing them, notwithstanding the time 
limited has expired. — Biddulvh v. Lord Camoya, 
9 Beav. 1S5. 



XIV. 4, Hearing. 

If, upon the hearing of exceptions, the answer 
be held sufficient, it shall be deemed to be so 
from the date of the order made on the hearing ; 
and if the defendant submit to answer without 
an order from the court, the answer shall be 
deemed insufficient from the date of the submis- 
sion.— 20th Gen. Ord. 2nd Nov. 1850. 

Exceptions for insufficiency were referred, by 
the plaintifT, to the master in rotation, instead 
of to the master to whom there had been a pre- 
vious reference. Fending the discussion on the 
irregularity in the masters office, the time limited 
for obtaining the report had expired. The court, 
considering the error to have arisen from inad- 
vertance, and not from wilfulness or perverse- 
ness, gave directions to the master to hear the 
exception. — Tuck v. Rayment, 9 Beav. 38. 

An application to advance the hearing of ex- 
ceptions, should be made on notice, and not ex 
parte. — Marshall v. Mellresh, 6 Beav. 496. 

XIV. 5, Setting Down and Arguing. 

A defendant desiring to prevent exceptions to 
his answer for insufficiency, being set down for 
hearing, has, for that purpose, only eight days 
after the filing of such exceptions, within which 
he may submit to the same. — 9th Gen Ord., 2nd 
Nov. 1850. 

If a defendant, net being in contempt, submits 
to exceptions to his answer for insufficiency, 
before the plaintiff has set them down for hearing, 
he is allowed three weeks from the date of the 
submission, within which, he is to put his further 
answer to the bill. — 10th Gen Ord, Id. 

The PlainttCF having filed exceptions for in- 
sufficiency, to a defendant's answer, is not to set 
them down for hearing, before the expiration of 
eight days fi'om the filing of such exceptions, 
unless in a case of election he is requiied, by 
notice in writing from such defendant, tu set them 
do wn in four days, pursuant to the I .Sth ol these 
Orders, or In a case where the common injunc- 
tion may be obtained or retamed on the allowance 
of such exceptions. — 11 th Gen. Ord,, Id 

Exceptions to answers for insufficiency, or to 
any pleading or other matter, depending before 
the court, for scandal or impertinence, or for 
scandal and impertinence, are to be set down 
for hearing by the registrar, at the request of 
the party filing tlie same, upon the produc- 
tion of a certificate of the Clerk of Records 
and Writs of the filing of such exceptions, or 
(in the case of exceptions to an answer for 
insufficiency) of the filing of a further answer ; 
and the same are to be advanced and put in the 
paper for hearing, on an early day, and the party 
setting down any such exceptions, shall, on the 
day on which the same shall be so set down, 
serve a notice thereof, on the party whose 
pleading or other matter is excepted, or other- 
wise the said exceptions shall be deemed not set 
down. — 12th Gen. Ord., Id. 

A defendant, whose answer is excepted to, 
alleging that the plaintifi is prosecuting him in 
this court, and also at law, for the same matter, 



may, by notice in writing, require the plaintiff to 
set down the exceptions within four days from 
the service of the notice. 

And if the plaintifi does not set down such ex- 
ceptions withm such four days, such defendant is 
entitled, as of course, on motion or petition, to 
obtain the usual order for the plaintifi' to make 
his election in which court he will proceed. — 
13th Gen. Ord., Id. 

The plaintiff' having filed exceptions for insuf- 
ficiency to a defendant's answer, is to set them 
down tor hearing after the expiration of eight 
days, but within fourteen days from the filing of 
such exceptions. 

If he does not, the answer, on the expiration of 
such fourteen days, is deemed sufficient.— 14th 
Gen. Ord., Id. 

The plaintiff having shewn exceptions to a 
defendant's answer for Insufficiency as cause 
against dissolving an injunction, is to set down 
such exceptions for hearing, at the latest, on the 
day next after shewing such exceptions as cause. 
If he does not, the injunction is dissolved, — 
15th Gen. Ord., Id. 

After the filing of exceptions to a defendant's 
answer for insufficiency, and any further answer 
put in, the plaintiff has fourteen days from the 
filing of such further answer, within wiiich he 
may set down the old exceptions. 

If the old exceptions be not set down within 
fourteen days after such further answer put in, 
the answer is, on the expiration of such fourteen 
days, to be deemed sufficient.— 16th Gen. Ord,, 
Id. 

Where any person or party having filed ex- 
ceptions to any pleading or other matter de- 
pending before the court for scandal, and any 
person or party having filed such exceptions for 
impertinence, does not set the same down for 
hearing within six days after the filing thereof, 
such exceptions are to be considered as aban- 
doned, and the person or party by whom suih 
exceptions were filed, is to pay to the opposite 
party such costs as may have been incurred by 
such party in respect of such exceptions. — 24th 
Gen. Ord., Id. 

Upon the production of an order made upon 
its being held that any pleading or other matter 
depending before the court is scandalous or 
impertinent, the officer having the custody or 
charge of such pleading or other matter, is to ex- 
punge from such pleading or other matter, such 
parts thereof as the court has held to be scandal- 
ous or impertinent, and, thereupon, the person or 
party requiring such scandalous or impertinent 
matter to be expunged, is to pay to the officer 
expunging the same, the same fee as on the like 
occasion has hitherto been paid. — 25ih Gen. Ord., 
Id. 

Leave given, under particular circumstances, 
to a defendant, whose answer had been repoi tud 
insufficient, to set down exceptions to the report 
for argument, notwithstanding he had been 
served with an order, giving the plaintiff leave to 
amend, and requiring the defendant to answer 
the exceptions and the amendments together. — 
Zuhieta v. Ardonin, I Phil, 368. 

Exceptions to a report were taken before, but 
were set down for argument after, an Act ot 
Parliament came into operation, which rendered 
the question raised by them of no importance : 
— Held, that the exceptant must pay the costs of 
them. — Hemming v. Spiers, 15 Sim. 651. 

An order for setting down exceptions to a re- 
port of insufficiency in an answer, if served after, 
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though on the same day, as an cider to amend, 
and lor defendant to einswer the amendments 
and exceptions together is irregular. — Zulueta v. 
Ardotiin, 13 Sim. 631. 

Where a pleuntiff, after having excepted to the 
answer of a defendant, amended his bill, and 
then obtained an order at the Bolls for liability 
to argue the exceptions, notwithstanding the 
amendments, the court, on appeal, ordered the 
plaintifiT to pay the costs of the motion at the 
Kolls, and ol the exceptions, and the defendant to 
answer the amended bill, and so much of the 
original bill as remained answerable within six 
■weeks. — Surroughs v. M'llween, 3 Dru, & W. 
150. 

XIV. 6, Amendments and Exceptions. 

Defendant ordered to answer amendments and 
exceptions together, to put in further answer and 
answer to amendments of the bill, within four 
weeks after he is served with notice of the amend- 
ment of such bill. — 16th Gen. Ord., Art. 15., 8th 
May, 1845. 

Consequence of default. — Id. 

Form of order referring answer when the bill 
has been amended, and defendant directed to 
answer amendments and exception at the same 
time. — Wcstsmi v. Life, 1 -Mac. & Gor. 104. 

Exceptions being allowed, the plaintiff obtained 
an order to amend, and that the defendant 
might answer the exceptions and amendments 
together. Before this order had been served, the 
defendsmt put in a further answer : — Held, 
regular, and the order was discharged. — Hemming 
V. Dingwall, 8 Beav. 102. 

In general, amending a bill is a waiver of ex- 
ceptions to the answer, but, under the Order of 
the X3th June, 1730, the defendant in such case 
was bound to answer, not only the amendments 
but also the exceptions.— 5«r)0HyAs v. M'Creight, 
2 Con. & L. 94. 

XIV. 7, Irregularity in. 

Notice of exceptions was not given until a day 
too late, and was intituled wrongly. The court 
relieved the party from the effects of the irregu- 
larity, on payment of costs.-iJa<i»iocft v. Whatley, 
6 Beav. 61. 

Where a plaintiff served a notice to continue 
an injunction upon equity confessed, without 
reserving the right to except, and afterwards 
filed exceptions to the defendant's answer : — 
Held, that the exceptions were irregular, and 
should be taken off the file.— Cro/te v. Egmont, 
-El. & K. 82. 

XIV. 8. Befirring. 

An exception to an answer, held to have been 
properly allowed, although it set out inaccurately 
the interrogatory, the answer to which was, the 
subject of exception, there being besides the in- 
accurate transcript of the interragatory, a refer- 
ence to it by its number. Semble: That the 
reference by the number alone would be suiiici- 
cient. — Esdaile v Molyneaux, 1 De G. & S. 21 8. 

A reference of exceptions, made instanter, in 
an injunction case and upon an ex parte motion ; 
it is not an order, of course, but a special case of 
prejudice must be made out by affidavit. — 
Muggeridge v. Sloioman, 9 Beav. 314. 

A reference, instanter, of exceptions in an in- 
junction case, upo^ an ex parte motion, is regular, 
notwithstanding Jhe 16th General Order of May, 
1845, Art. 25.— Teesdale v. Swindell, 9 Beav. 491. 



XIV. 9, Generally. 

These Orders do not apply to any reference for 
scandal, impertinence, or insufficiency, pending 
before any of the masters, at the time when these 
Orders come into operation ; but as to all such 
references, the existing rules and orders of the 
court are to remeiin in force,-^th Gen. Ord. 
2nd Nov., 1850. 

Exceptions are now matters of record. — T/ie 
Earl of Lichfield v. Bond, 5 Beav. 513. 

After exceptions for insufficiency, corrected 
under the 38th Order, and an answer put in to 
an amended bill, motion for leave to except to 
the answer, notwithstanding the former order on 
the exceptions, refused, — JKaye v. Wall, 4 Hare, 
128. 

A bill filed against trustees, to compel the 
transfer, to the plaintiff, of afund to whichhe stated 
that he was solely entitled, joined as defendants, 
certain persons who had, as the plaintiff alleged, 
rendered the suit necessary, by calling upon the 
trustees to transfer the fund to them, and the 
bill therefore prayed that they might pay the 
costs of the suit. The defendants, in questior, 
put in what they called an answer and disclaimei , 
in which they merely stated that they did not 
now claim, and never had claimed any interest 
in the fund in question. Upon exceptions taken 
to this answer and disclaimer, which covered the 
whole of the interrogating part of the bill, the 
Vice Chancellor, Held, the exceptions good, ex- 
cept as to one interrogatory, which he thought 
was immaterial : — Held, upon appeal, that his 
Honour's order was right. — Semble: That the 
plaintiff was entitled to an answer to all the in- 
terrogatories in the biil,— -Graham v. Coape, 3 
Myl. & Cr. 638. 

The plaintiff's right to except to the defendant's 
answer for insufficiency is not waived by a motion 
for production of papers founded on admissions 
in the answer. It is necessary in such a case to 
move, " without prejudice to the plaintiff's right, 
to except." — Lane v. Paul, 3 Beav. 66. 

Leave to amend the bill without prejudice to 
exceptions to the answer which had been over- 
ruled. — Woodsy. Woods, 3 Hare, 411. 

In a case which is brought on in the form of 
exceptions, but in which the substantial order 
would be the same, however the exceptions 
may be disposed of, the court may dispose of 
the case without making any order upon the ex- 
ceptions. — Hallv. Laver, 1 Hare, 571. 

A plaintiff, by moving for a receiver upon an 
answer, without reserving the right to except, is 
not thereby deprived of his right to do so. — 
Irvine v. St. George, Fl. & K. 622. 

Where a plaintiff served a notice to continue 
an injunction upon equity confessed, without 
reserving the right to except, and afterwards 
filed exceptions to the defendant's answer : — 
Held, that the exceptions were irregular, and 
should be taken off the file. — Crofts v. Egmont, 
Fl. & K. 82. 

Exceptions to a report of a short answer 
having been overruled, the court will restrain 
the plaintiff from issuing process to enforce a full 
answer, pending an appeal from the order over- 
ruling the exceptions. — TheAtt. Gen, v. Conray, 
1 Jon. & Ca. 78. 

Exceptions for impertinence cannot be main- 
tained, tmless it appears clearly that the state- 
ments excepted to cannot be material at the 
hearing of the cause. — Richards v. The Solicitor 
Gen., 12 Clk. & Fin. 30. 
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XV. — Sufficiency op. 

The answer of a defendant is to be deemed 
Buificient : — 

First. — ^If no exception for insufficiency be 
filed thereto within six weeks after the filing of 
such answer. 

Secondly. — If exceptions being filed, the 
plaintiff does not set them down for hearing 
within fourteen days after the filing thereof. 

Thirdly. — If, within fourteen days after the 
filing of a further answer, the plaintiff does not 
set down the old exceptions.— 18th Gen. Ord., 
2nd Nov., 1850. 

A defendant, who became bankrupt after the 
bill was filed, put in an answer, (without having 
obtained any order for further time) merely 
stating the bankruptcy, and not purporting to 
answer any interrogatory in the bill : — Held, 
not a case for taking the answer oif the file, 
as evasive.— HTAi^e v. Howard, 2 De Q. & S. 223. 
After bill filed, a shareholder, who was a de- 
fendant, transferred his shares and ceased to be 
a member. He shortly afterwards put in his 
answer, stating he had not, and was not entitled 
to have access to the company's papers, and 
could not set forth whether they had any docu- 
ments in their possession, or set forth a schedule 
thereof, the contrary being charged by the bill : 
— Held, that the answer was sufficient. — Ellwand 
T. McDonnell, 8 Beav. 11. 

A defendant, in his first answer, stated that 
certain papers were in the possession of his 
solicitor, and being asked by the amended bill to 
set forth a schedule thereof, he stated that his 
solicitors had made a diligent search for them, 
but that they could not be found, having been 
misplaced or mislaid m their office, and that 
therefore he could not set forth a schedule of 
them : — Held, that the answer was sufficient, 
—Id. 

If a bill, after stating the circumstances on 
which the plaintiff's equity is founded, charges, 
that the defendant, before his title to the subject 
in dispute accrued, had no notice of the several 
circumstances therein stated, an answer deny- 
ing the charge, in the same general terms, is 
simcient, notwithstanding it is filed to support a 
plea of purchase for valuable consideration. — 
Gordon v. Shaw, 14 Sim. 393. 

Where an answei is reported sufficient, and 
the bill is amended, the plaintiff cannot again 
sustain exceptions on the old matters. If the 
further answer is referred on new exceptions rela- 
ting to the old matters, the defendant may object 
that the answer in such respect must be deemed 
sufficient, and it is not necessary that, he should 
move to discharge the order of reference. — 
Duncomb v. Davis, t Hare. 184. 

There is no exception to the foregoing rule, 
where the amendments consist of particular 
charges and interrogatories, which were included 
in the general charge in the original bill, or of a 
prayer for specific relief included m the general 
prayer ; but whether there is an exception to 
the rule, where a new case is made by the 
amended bill — Qucere. — Id, 

The court will, in a proper case, entertain a 
special application to refer an answer to the 
Master to consider its insufficiency, without re- 
gard to the fact, that by amending, the plaintiff 
has, in form, admitted it to be sufficient. — Id. 

A bill interrogated all the statements and 
charges except one, and the defendant having 
omitted to answer it,^ the plaintiff excepted, but, 
in his exception, he set forth the statement 



shortly, and in the form of a question :: — Held, 
that the statement being material, ought to have 
been answered, and that the exception was suf- 
ficient, as it plainly pointed out the passage to 
which it appUed. — Woodroffe y, Daniel, 10 Sim, 
243. 



XV, — Insufficiency ot. 

Upon a third answer being held to be Insuf- 
ficient, the court may order the defendant to be 
examined upon interrogatories to the points 
held to be insufficient, and to stand committed 
until he shall have perfectly answered the inter- 
rogatories, and the defendant is to pay such costs 
as the court shall think fit to award, — 22nd Gen, 
Ord., 2nd Nov., 1850. 

A bill alleged that the defendant had received 
certain sums from B., on behalf of the plaintiff, 
and asked whether the defendant did not, in fact, 
receive them, and whether on the plaintiff's 
behalf, &c. The answer denied that the defen- 
dant had received these sums on behalf of the 
plaintiff. Held, that it was insufficient, — Jodrell 
■». Slaney, 10 Beav. 225, 

Where particular facts are alleged, and there 
are sifting enquiries founded on them, a general 
denial was insufficient, — Id, 

Where a bill alleges specific payments to de- 
fendant by. specific persons at specific times, and 
the interrogatory a^ks generally whertier such 
or some odier, and what payments were not 
made to defendant by such or some other, and 
what persons, at such or some other, eind what 
times, the court wiU not enforce a discovery of 
all payments, by all persons, at all times, but 
will confine the discovery within reasonable 
limits. — Id. 

Difficxilty in framing answers so as to escape 
the charge of insufficiency on the one hand, and 
redundancy or impertinence on the other. — Id, 

A defendant, who was required to set forth in 
his answer to interrogatories, certain entries in 
the books of a firm, of which he was a member, 
stated in his answer that the books were in the 
joint custody of himself and his co-partners, and 
that he had asked their permission to inspect and 
make extracts from the books, to enable him to 
comply with the requisitions of the interro- 
gatories, but that they had refused to permit hira 
to do so. Held, that the answer was insufficient, 
as the defendant had not stated that there was 
any contract between him and his co-partners 
which prevented him from inspecting the books, 
and making extracts from them without their 
permission. — Stvart v. Lord Bute, 12 Sim. 460. 

A defendant, who was required to set forth in 
his answer to interrogatories certain entries in 
the books of a firm of which he was a member, 
stated in his answer, that he and his co-partners 
had given express directions to their agent, in 
whose custody the books were, not to produce 
them to any one, or allow any stranger to inspect 
them without the express authority of the de- 
fendant and his co-partners. That the books 
were not in the power of the defendant alone, 
but of the defendant and his co-partners ; and 
that the defendant had no right or lawful power 
to produce them, or to set forth their contents, 
without the consent of his co-partners. Held, 
that the answer was insufficient, as the defendant 
did not state that his co-partners had refused to 
consent to his setting forfli the entries, — Stuart 
V. Lord Bute, 11 Sim, 442, 
The bill, after alleging that certain securities 
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■were given for money lost at play, inquired into 
the consideration of those securities. The answer, 
without insisting on protection from penalties, 
stated that the securities were given for "money 
lent." Held, that the answer was insufficient. 
—Sloman v. Kelly, 3 Y. & C. 673. 

Confidential communications, made by a party 
to his attorney or counsel, do not cease to be 
privileged by the fact, that the attorney or coun- 
sel afterwards becomes interested as devisee of 
the property to the title of which such commu- 
nications related. 

Upon exceptions for insufficiency to the answer 
of a party who had been the attorney in the 
transactions impeached, and who refused dis- 
covery on the ground of the privilege, the court 
cannot regard the subsequent consent of the 
client to the disclosure of the matters inquired 
after, for the question of sufficiency must be de- 
termined as of a time anterior to the exceptions. 
—Chant V. Broivn, 7 Hare, 79. 

A lease of mines was made to four persons, 
nominally as individuals, but really as trustees, 
for a mining company ; reserving to the lessor a 
certain proportion of the net profits of working 
the mines. A bill having been filed by the 
executors of the lessor against the three surviving 
.lessees, who were also shareholders and directors 
of the company, for an account. The defendants, 
in their answer to that part of the bill which 
sought a discovery of the mines that had been 
opened, and worked under the lease, of the 
monies expended and received in working them, 
and of the documents in the possesion of the 
defendants or their agent relating to the matters 
in question, after stating what they personally 
knew of the matters inquired after, and setting 
forth a list of all the documents in the possession 
of themselves or their agents, proceeded to state, 
that there were other documents in the custody 
of the agents of the association, but who were not 
their agents personally, containing all the infor- 
mation that could be obtained about the matters 
in question, but that the defendants had no 
power to use those documents, except when 
sitting at the board of directors, or by an order of 
the board, and that they believed tb.e directors 
declined to allow them to use the same, or to 
afford them any information which would assist 
the plaintiffs in prosecuting the suit until all the 
other shareholders should have been made 
parties :— Held, this answer was insufficient, by 
reason of its not stating that the defendants had 
applied to the board of directors for leave to pro- 
cure and give the information required, and that 
ihey had been refused.— Toy tor v, Rundell, 1 
Cr. & Ph. 104. 

It is not true as a general proposition, that an 
insufficient answer is no answer. — Laney.Paul, — 
3 Beav., 66. 

A., B., and C. were members, and three of the 
directors, of a mining company, and also lessees 
in trust for the company, of mines in Nova 
Scotia, under a lease, by which a portion of the 
profits was reserved to the lessor. The lessors' 
executors filed a bill against A., B., and C, for 
an account of the profits of the mines, and re- 
quired them to set forth a list of all accounts, 
&c., relating to the mines in the possession of 
them, or their agents. The defendants set forth 
a list of all the accounts in the possession of 
themselves and of the secretary of the company 
in London, adding that there were other ac- 
counts in the possession of the company's agent 
in America ; that the defendants had no power to 



inspect, or use the accounts of the company, ex- 
cept when sitting at the board of directors, or by 
an order of the board, and that they had not the 
permission of the board to use the accounts for 
the purposes of the suit, and they believed that 
the directors declined to allow them to use the 
same, or to give them any further information, 
which might enable the plaintiff to prosecute 
the suit : — ^Held, that the answer was insufficient, 
as it did not state that the defendants had, as 
they lawfully might, applied to the agent in 
America for a list of the accounts in his. pos- 
session. — Taylor y. Rundell, 11 Sim. 391. 

An order for referring an answer for insuf- 
ficiency, must be served as well as obtained, 
before the expiration of the six days allowed by 
the 5th of Lord Lyndhuist's OiHeri.— Taylor y 
Harrison, 8 Sim. 21. 

A plaintiff obtained the common injunction 
for stay of execution, and soon afterwari served 
the defendants with notice of a motion to stay 
trial. On the evening before the motion was to 
have been made, the defendant filed his answer, 
to which the plaintiff excepted, and then obtained 
an order, as of course, to refer the answer, in- 
stanter, for insufficiency : — Held, that the order 
was regular. — Brooks v. Haigh, 8 Sim. 658. 
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I. — Wheee it Lies, and Who may Appeal. 

Neither party to an issue directed by the court 
is precluded, by going to trial, from afterwards 
appealing against the order by which it was 
directed. — Butlin v. Masters, 2 Phil. 290. 

Where an objection for want of parties is 
allowed, at the hearing of the cause, the plaintiff 
does not, by taking the usual order that the 
cause should stand over, with leave to amend, 
preclude himself from appealing from the deci- 
sion on the objection. — Davis v. Chanter, 2 Phil. 
545. 

The Lord Chancellor will not hear a motion, 
by way of appeal from an ex parte order, pro- 
nounced by another branch of the court. — S!«»-- 
geon v. Hooker, 2 Phil. 289. 

The Lord Chancellor will not entertaina second 
petition of rehearing or appeal before himself, 
unless leave has been previously granted, upon 
application, for that purpose. — Bt/^eld v. Previs, 
3 Myl. & Cr. 437. 

It is irregular to comprise in one petition of 
appeal, an appeal against orders made m distinct 
suits. — Boys v. Morgan, 3 Myl. & Cr. 661. 

A party aggrieved by an order made by the 
master, under the 3 & 4 Will. 4, c. 94, s. 1 3, in a 
cause set down at the Bolls, has no right to appeal 
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to the Lord Chancellor against the order. — Hill 
V. Gomme, 3 Myl. & Cr. 503. 

Object and enect of the late order of the House 
of Lords, requiring the parties to appeals, to 
print their own cases forthwith, applying gene- 
rally to all appeals, to check the abuse of appeal- 
ing merely for delay and vexation. — Way t. Foy, 
18 Yes. 453. 

Appeal not barred by consent to an order under 
the decree, but that order ought to be inserted 
in the petition of appeal.— Wood v, Griffiths, 19 
Ves. 650. 

Motion to open the enrolment of a decree, and 
to stay proceedings under it, to give an opportu- 
nity of appeal, refused, the decree being made 
under the merits at law, a judgment by default is 
vacated on motion, not a judgment on the merits. 
— Charman v.. Charman, 16 ves. 115. 

No point ought to be insisted upon on appeal, 
that was not mentioned in the court below. — 
Chamley v. Dunsany, 2 Scho. & Lef. 712. 

The exercise of (Uscretion of the court, not the 
subject of appeal. — Bead v. Hodgens, 2 Holloy, 
381. 

To permit a supplemental bill, in the nature of 
a bill of review, after reversal of the decree in 
parliament to be filed, the court must be satisfied 
that the new matter discovered, is such as will 
materially affect the ground of the Lords' order. 
—Blake V. Foster, 2 MoUoy, 357. 

An appeal lies, at the suit of a tenant in tail in 
remainder, against a decree affecting his rights, 
had against a prior tenant in tail ; and such re- 
mainder-man may file a supplemental bill to make 
himself party in the former suit, for the purpose 
of appealing. — Gijfard v. Hort, I Scho. & Lef 
386. 

An interdict, though, in form, ad interim only, 
must be treated as a final judgment, and may be 
the subject of appeal to this House. — Fleming v. 
Newton, 1 Clk & Fin. N. S. 363. 

QiuBre : Whether an appeal will lie t^ainst an 
appeal, for mere matter of form. Semble : That 
on an appeal for such a cause, the House might 
affirm the decree in all other respects, but vary 
it on the point of form, and make the appellant 
pay the costs. — Waters v. Groom, 11 Clk, & Fin. 
684.. 

A cause had been heard in the Court of 
Chancery in Ireland, and a decree made ; the 
cause was reheard and the decree affirmed. The 
party who had failed in the suit, petitioned for a 
second rehearing, and undertook not to appeal 
&om the decision of the Iiord Chancellor, on 
such rehearmg but to abide by it. The Lord 
Chancellor affirmed the original decree, and in 
the last decree, set forth the undertaking, in 
consequence of which, he had reheard the cause. 
The party who had given the undertaking, 
brought an appeal. The Lords, in their discre- 
tion, refused to hear it. — Woodmaton v. Doyne, 
10 Clk. & Fin. 22. 

An order, on an application for suspension 
and interdict, is subect to appeal to the House of 
Lords within the 48 Geo. 3, c. 151. — Fleming v. 
Dunlop, 7 Clk. & Fui. 43. 

Orders made by the Lord Chancellor, by virtue 
of the 52 Geo. 3, c. 101, and the 6 & 6 Will. 4, 
c. 76, in the matter of charitable estates and 
funds, are subject to an appeal to this House. — 
Bignold v. Springfield, 7 Ok. & Fin. 71- 

Quaere : Whether such orders, if made under 
5 & 6 Will. 4, t. 76, alone, are subject to such 
appeal. — Id. 
A decree, made by the Lord Chancellor, upon 



appeal to him, from a decree made by the com- 
missioners, by virtue of the Act 43 Eliz., c. 4, for 
charitable uses, is subject to appeal to the House 
of Lords. — Almsmen of Eastham v. La^ Kempe, 
7 Clk. St Fin. 101, n. 

An order of the Court of Chancery, setting 
aside a purchase, made under a decree in a 
cause, may be brought under the review of the 
House of Lords, by a purchaser, although not a 
party to the cause. — Bailey v. Maule, 7 Clk. & Fin. 
121, n. 

An order of the Court of Chancery, on an 
award made between parties, upon a submission 
to a reference, which was made a rule of court, 
accordingtoActof Parliament (10 Will. 3, c. 14) 
no bill being filed, is not subject-matter of an 
appeal to the House of Lords, — O'Sullivan r. 
Hutchins, 7 Clk. & Fin. 85, n. 

On a motion, in the Court of Chancery, for a 
new trial of an issue, the parties, by their counsel, 
consented to take the Lord Chancellor's decree, 
on the evidence taken on the former trials, in 
order to avoid further expense and delay : — 
Held, that such decree was subject to appeal 
to this House. — Morris v. Davies, 5 Clk. & Fin. 
163. 

By the Order in Council, of the 18th December, 
1834, regulating appeals, from the Island of 
Malta, to the King in Council, an appeal is' 
allowed only, where the sum or matter at issue, 
involves, directly or indirectly, any civil rights, 
amounting to, or of the value of, £1,000. But 
leave to appeal was granted, by the Judicial Com- 
mittee, from the decrees of the courts, of the first 
and second justice of the Island, which directed 
children to be removed from the guardianship of 
their mother. — Camilleri y. Fieri, 5 Mo. 161. 

The Charter of Justice of New South Wales, of 
the 13th October, 1823, (made in pursuance of 
the powers conferred by the 4 Geo. 4, c. 96), 
gave a right of appeal, from the court of appeals 
in the Colony, to the King in council, where the 
subject at issue involved the sum of £2,000 
sterling. The 4 Geo. 4, c. 96, being about to ex- 
pire, the 9 Geo. 4, o. 83, was passed, in which 
no provision was made for the continuance of 
the court of appeals, but power was given to his 
Majesty, by charter, orders in councU, or letters 
patent, to make rules for allowing appeals from 
the supreme court of the Colony ; no new charter, 
order in council, or letter patent, issued under 
this act. In such circumstances, the judges in 
New South Wales, Held, that they had no juris- 
diction to allow an appeal from the Supreme 
Court, to her Majesty in council. The Judicial 
Committee, upon special petition, under their 
general jurisdiction, advised her Majesty to admit 
such appeal. — FHtU v. Walker, 5 Mo. 179. 

In rankmg creditors under an execution sale, 
the court of British Gmana declared, by definitive 
sentences, the petitioner's constituents' claim 
preferential. Appeals were interposed from 
these sentences. Fending the appeals the peti- 
tioner filed a petition in British Guiana, praying 
the court to proceed to judgment, of prce et con- 
currentice, and to award the monies to be paid to 
him, one de restituendo ; this the court refused. 
The petitioner then applied, ex parte, to Her 
Majesty in council, to reverse the order of refused, 
and for an order upon the judges in British 
Guiana, directing them to entertain the peti- 
tioner's application. Held, by the Judicial Com- 
mittee, fiat an ex parte petition, under such 
circumstances, could not be entertained, — In re 
Butts, 4 Mo. 92. 
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This court has no joiisdiction to direct the 
release of a party imprisoned for a contempt of 
the court below, pending an appeal respecting 
the merits of the suit. — Hughes v. Porral, 4 
Mo. 41. 

An interlocutory order, referring matters of 
account to the sworn accountant of the Court of 
Civil Justice, in Berbicc, with instructions 
thereon, is not such a definite sentence as, by the 
rules of the Civil Law, requires a specific appeal, 
may be questioned on u general appeal from the 
final sentence of the court. — Cameron v. Fraaer, 
4 Mo. 1. 

Leave given to appeal, thougli the subject 
matter of the suit was below £200, the sum 
required by the Order in council of 13th of May, 
1823, and the appeal refused by the Royal Court. 
— ie Breton v. Capelin, i Mo. 37. 

Semble : — Whore a matter has been referred, by 
Her Majesty, to the Judicial Committee, which is 
not strictly an appealable grievance, their Lord- 
ships may, under the reservations contained in 
the 3rd & 4th Will. 4, e. 41, advise Her Majesty 
to grant the petitioner leave to appeal. — Morgan 
V. Leech, 3 Mo. 368. 

Appeal allowed, though the security for pro- 
secuting the same had not been perfected in due 
^ime, such omission being occasioned by the 
suspension and removal of the judges in the 
colony, and the imperfect constitution of the 
court in consequence thereof. — Inglis v. De 
Barnard, 3 Mo. 425. 

Semble :—^£ii.e Judicial Committee have no 
jurisdiction to determine a matter, litigated in 
an inferior court, but on appeal from the decision 
of that court. — In re Gould, 2 Mo. 188. 

Decree of the court below afiii-med with costs, 
though varied in matter, improperly made the 
subject of appeal. — Strattmi v. Symon, 2 Mo. 125. 



II. — For Costs. 



if the nature of the case be such as to render 
costs a matter of discretion with the court, the 
mere circumstance that they form part of the 
relief specifically prayed by the bill, does not 
make them a substantive matter of appeal from 
the 6.Gaee.— Lancashire v. Lancashire, 2 Phil. 
657. 

The rule which prohibits an appeal for costs 
alone, is confined to those cases, in which the 
correctness of the decision, as to costs, cannot be 
judged of, without rehearing the cause upon tlie 
merits, and therefore does not apply to a case in 
which the error of such decision, is apparent on 
the face of the decree or order appealed from. — 
Chappell v. Purday, 2 Phil. 227. 

Order varied on appeal, as to costs, in a case 
in which they formed the sole subject-matter of 
the appeal. Consideration of the circumstances, 
under which the court will entertain certain 
appeals limited to the question of costs. — Angell 
T. Davis, 4 Myl. & Cr. 360. 

The costs of the suit, which the order of the 
court below, had thrown exclusively on the ex- 
cess of accumulations, arising from the annual 
produce of the trust estate, after the period al- 
lowed by theThellusson Act, were, upon appeal, 
directed to be paid out of the general estate of 
the testator, including the fund accumulated 
within the permitted period, except the costs 
incurred in the separation of the excessive accu- 
mulation, which costs were directed to be pnid 
out of such excessive accumulations. 



An appeal against such an order, is an excep- 
tion to the oidinary rule prohibiting appeals 
merely upon costs. — Eyre v. Marsden, 4 Myl. & 
Cr. 231. 

A bill was filed by persons interested, as resi- 
duary legatees, under a will against the executors 
and other persons having interests, praying the 
usual accounts and the administration of the 
estate. The executors put in their answer, not, 
however, setting out the accounts which the bill 
asked ; afterwards under an arrangement, to 
which all parties consented, the executors verified 
their accounts by afiidavit, and the sums thereby 
appearing to be in their hands were paid into 
court in the cause. Two of the defendants then 
filed a second bill against the executors, and 
against all the other parties to the former suit, 
and thereby, in addition to the relief prayed by 
the first bill, sought to charge the executors per- 
sonally, on the ground of breach of trust. In 
May, 1835, a decree by consent was made, in the 
first suit, by which all the accounts and inquiries 
usual in an administration suit were directed. 
The plaintiffe in the second suit afterwards 
brought on their suit to a hearing, but wholly 
abandoned the case of alleged fraud and breach 
of trust ; and a decree was made dismissing their 
bill, but directing that their costs, up to the date 
of the decree in the first suit, should be paid out 
of the fund in court in the first suit. 

Upon appeal this decree was varied, by direct- 
ing that so much of the second bill as sought to 
charge the executors personally, be dismissed 
with costs, and that the plarntifis pay to all the 
defendants so much of the costs of tine rest of the 
suit, as had arisen since the decree in the first 
suit, and that the residue of the costs of all 
parties be taxed with a declaration, that the 
same ought to be paid out of the estate. Any of 
the parties to be at liberty to apply in the first 
suit relative thereto, and all proceedings in the 
second suit to be stayed. The decree involved so 
much of principle especially with reference to the 
dealing with the fund in the first cause, for the 
purposes of costs in the second, as to render the 
appeal an exception to the ordinary rule, which 
prohibits appeals merely on the question of costs, 
— Taylor V. Southgaie, 4 Myl. & Cr. 203. 

A court of appeal will not entertain an appeal 
for coats alone. Quare : — ^Whether if a decree be 
be appealed from, on the merits, it is not compe- 
tent for the respondent to present a cross appeal 
on the question of costs. — Home v. Pringle, 8 Clk. 
& Pin. 264. 



in. SlATtlNG PeOOEEDING DckINO. 

That every application to stay proceedings 
upon any decree or order which is appealed from, 
be made first to the judge who pronounced the 
decree or appeal. — 46th Gen. Ord., 3rd April, 
Beav. ed. 21. 

The Lord Chancellor does not, by varying an 
order or decree upon appeal, take possession of 
the cause in its ulterior stages, but subsequent 
proceedings go on in the court below, as if his 
lordship's order had been made there. — Somdon T 
Marriott, 2 Phil. 623. 

Where an order of this court, made in pursu- 
ance of an order of the House of Lords, reversing 
the decree below and dismissing the bill with 
costs, had omitted to direct repayment of a sum 
of money, which had been paid by the defendant 
to the plaintiff under the decree pending the 
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appeal, the court, on the petition of the defendant, 
made a funhei substantive order for such repay- 
ment. — Thorpe v. Mattingley, 1 Phil, 443. 

The enrolment of a decree or order will not be 
stopped by an appeal, if the order setting down 
the appeal is not served before the enrolment is 
made. — Dearman v. Wych, 4 Myl. & Cr. 650. 

Motion to stay all proceedings under decree, 
till after decision of appeal to House of Lords, 
unsupported by affidavit, and before signature of 
counsel obtained, refused with costs. — Edwards 
V. Morgan.— M.'C\A. & Y. 258. 

General rule that an appeal does not stay pro- 
ceedings, without special ground. The decree 
being ibr the specific performance of a contract 
for purchase, according to the answer the execu- 
tion only was suspended, the master to proceed 
to settle the conveyance, &c. — Gwynn v. Leth- 
bridge, 14 Ves. 685. 

After a decree of dismission, affirmed on appeal 
to the Lord's bill is brought for the discovery of a 
deed, (said to be burnt, pending the suit), which 
made out the plaintiff's title, and the bill is 
brought, that after such discovery the plaintiff 
might apply to the House of Lords for relief; on 
demurrer the defendant ordered to answer, but 
plaintiff to proceed no further without leave of 
court. — Barbon v. Searle, I Vern. 416. 



IV. — Seotikity for Psoseoution op. 

That the deposit upon every petition of appeal, 
or rehearing, be increased to £20, to be paid to 
the adverse party when the decree, or order 
appealed from, is not varied in any material 
point, together with the further taxed costs 
occasioned by the appeal or rehearing, unless the 
court shall otherwise order. — 42nd Gen. Ord., 
3rd April, 1828, Beav. ed. 20. 

The Supreme Court at the Mauritius, refused 
to allow an appeal to the Queen in council, &om 
a definite sentence in a suit for a divorce, a 
vinculo, except upon terms of giving security in 
the aggregate sum of £1,200 sterling, for per- 
formance of the order in council, to be made on 
appeal, and the costs incurred thereby, on peti- 
tion, the Judicial Committee allowed the appeal, 
fixing the security at £300. — Hulm v. Eulm, 4 
Mo. 262. 

Appeal allowed, though the security for pro- 
secuting the same had not been perfected in due 
time, such omission being occasioned by the sus- 
pension and removal of the judges in the colony, 
and the imperfect constitution of the court in 
consequence thereof. — Ingli v. De Bernard, 3 
Mo. 426. 

The appellant, in pursuance of the Canada Act 
24th Geo. 3, c. 2, s. 35, tendered his bond as se- 
curity for the due prosecution of the appeal. 
The bond, though without securities and binding 
only on the appellant, was, upon a rule to shew 
cause, duly allowed. Pending the appeal, the 
appellant died, and the same was duly revived 
against the executors ; application that the exe- 
cutors should give proper and suificient security, 
or the appeal stand dismissed, refused ; the Judi- 
cial Committee being of opinion, that the allow- 
ance of the security in the court below, pre- 
cluded the respondents from objecting now to 
the form of the bond, and that their appearance 
to the order of revivor, prevented the court 
imposinf; terms on the appellant. — Powell v. 
Washburn, 2 Mo. 199. 



V. — ^TiME TO Appeal. 

Upon a petition, stating that a party, against 
whom a decree had been pronounced by the Su- 
preme Court of Newfoundland, was at the time, 
resident in England, and had no representative 
within the island, or notice of proceedmgs against 
him, the Judicial Committee gave leave to appeal 
upon terms, notwithstanding that he had not 
asserted an appeal within fourteen days from the 
final decree, as required by the charter of justice 
of Newfoundland. — Henderson v. Henderson, 4 
Mo. 269. 

Leave to appeal given, against a decision pro- 
nounced in 1819, and in which no step had been 
taken two years previous to the application, re- 
fused. Semble; — ^The Crown has no greater 
right than the subject, to be let in to appeal in a 
general case, in which its interest are concerned. 
•^Laing v. Ingham, 3 Mo. 126. 

The terms of the llth rule, sec. 25, of the 
orders in council of the 20th June, 1831, for 
allowing appeals from British Guiana, Trinidad, 
and St. Lucia, if the security given is completed 
within three months from the date of the peti- 
tion for leave to appeal, are prohibitory on the 
court, and cannot be waived by the consent, or 
subsequent appearance of the respondent to the, 
appeal. Their lordships, under the circumstances, 
however, upon a petition for leave to appeal, 
notwithstanding the default, being presented, 
advised the allowance of such appeal. — Retemeyer 
V. ObermuUer, 2 Mo. 93. 

A petitioner to appeal need not be presented 
to the King in council within a year after an 
appeal has been refused by the Colonial court. — 
TAe President, Ijc., of the Orphan Board v. Van 
Reenan, \ Enapp, 83. 

All appeals from Chancery to the Lords must 
be made within five years from the signing 
and enrolment of the decree.— HtV2 t. White, 
Mos. 30. 



TT. — Abatement op. 

A., being the clerk and manager of B., the 
sheriff of Montreal, received and paid, in that 
capacity, various sums of money on B.'s account, 
in the course of the business of the office. B. 
brought an action against the representatives of 
A., for an account of the receipts and application 
of monies which passed through A.'s hands while 
in B.'s office : — ^Held, in such circumstances, by 
the Judicial Committee, reversing the judgment of 
the Court of Appeals of Lower Canada, that such 
action could not lie against A.'s representatives. 
Appeal abated by the death of the respondent, 
whose heirs renounced the succession, and a 
curator having been appointed by the court 
below to the vacant succession, the appeal was 
revived against such curator. — Ermatinger v. 
Gugy, 5 Mo. 1. 

Appeal abated by the death of the Dean of 
Jersey pending the appeal, revived in the name 
jrf.his successor, though not prosecuted within 
the time required by the S7th Canon.— TAeiJean 
of Jersey v. The Rector of , 3 Mo. 229. 



VII. — Dismissal op. 

Where no party appears when an appeal is 
called on for hearing, it will be dismissed for 
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wpnt of prosecutign, without costs on either side, 
— Sherburne v. Middleton, 9 Clk. & Fin. 72. 

Where no person appears on the part of an 
appellant, when his appeal is called on, and the 
agent only of the respondent appears, alleging 
that he had retained counsel, arid praying that 
the appeal be dismissed with costs, it will be dis- 
missed with costs. — Mvirphy v. Conway, 9 Clk. & 
Fin. 73. 

Where no appellant appears to support an 
appeal, the only order the House can make, will 
be to dismiss the appeal, for want of prosecution, 
with costs. — Sccmlan v. Usher, 8 Clk. & Fin. 561. 

An appeal was called on in the regular course, 
the appellant's counsel were not present, but he 
appeared in person. The House would not dis- 
miss the appeal, but allowed it to stand over, and 
ordered the appellant to pay the costs of the day. 
—Godson V. Hall, 7 Clk. & Fin. 549. 

If the appellant does not appear to support his 
appeal, the respondent's counsel are not com- 
pellable to go on, but the appeal may be dis- 
missed, and the House will afterwards exercise 
their discretion as to the costs. — Gardiner v. 
Simmons, 1 Clk. & Fin. 35. 

Lea.ve given to restore an appeal, dismissed for 
want of prosecution, the appellant's agent, though 
instructed to prevent the dismissal of the appeal, 
not having received the transcript until after the 
expiration of a year and a day from the time of 
the allowance of the appeal, and the respondent 
having, in consequence thereof, obtained an order 
of dismissal. — Sree Mutty Bissnosoondery Dabee 
V. Rajah Burrodacaunt Bay, 3 Mo. 11. 

Appeal dismissed for want of prosecution, — - 
Jackson v. Prethero, 3 Mo. 490. 



VIII. — ^Ih Forma. Paupeeis. 

Appeal in forma pauperis allowed, the appel- 
lant, by his petition and affidavit, alleging that 
he was not worth £5, besides wearing apparel, 
&c. — Brouard v. Dumaresqtie, Z Mo. 457. 



IX, — Genekallt. 



Where, after the last seal term, a party served 
■with an order for setting down an appeal does 
not appear, an affidavit of service may be read, — 
Gen. Ord., 3rd Aug. 1831, Beav. ed. 35. 

In future no appeals, &c. to the Lord Chan- 
cellor to be allowed to stand over to an indefinate 
period.— Gen. Ord., 29th Jan. 1835, Beav. ed. 73. 

The House of Lords will not hear an appeal 
against any decree or order of any branch of the 
Court of Chancery, unless it has been enrolled. — 
Andrews v. Walton, 8 Clk. & Fin. 457. 

The House, in remitting a case for enquiry on 
a main question, will, to save delay and expense, 
direct enquiries on other questions consequential 
upon the probable finding of the main question. 
— Jackson V. Jackson, 7 Clk. & Fin. 977. 

By a settlement made on the marriage of A., 
certain premises were assigned to trustees for his 
use for life, and power was also given him jfeo 
raise by deed, mortgage or any other writing, a 
sum of £1,000, to be applied to any purpose that 
the said A. should please ; but the same was not 
to be raised by way of sale of the said lands." 
A. raised the £1,000 by way of mortgage of the 
settled premises, and afterwards became bank- 
rupt ; his assignee sold his interest, as such 
assignee in the settled premises, to B., who also 



purchased the mortgage. A. afterwards died. 
The court below having directed an inquiry into 
the value of the estate at the time of the assign- 
ment and amount of B.'s interest therein, tiiis 
House reversed the order directing such inquiry, 
and, without making any order, remitted the case, 
with the declaration of what were the nature and 
extent of B.'s rights, leaving it to the court 
below to carry that declaration into effect. — 
Simpson y. O' Sullivan, 7 Clk. & Fin. 550. 

It is improper to print in the appeal cases, or 
appendix, the interrogatories in a bill or other 
unnecessary matter. — Booth v. The Bank of 
England, 7 Clk. & Fin. 509. 

Semble : It is not necessary for the respondent 
to lodge a printed case and appendix before 
moving to dismiss the appeal for non-prosecu- 
tion. — Jackson v. Prothero, 3 Mo. 490. 

By the Granada Colonial Act, No. 250, made 
in pursuance of the provisions of the Slave 
Abolition Act, 3 & 4 Wai. 4, c. 73, the jurisdic- 
tion exercised by the Chief Justice is final and 
conclusive, and no appeal lies there&om to the 
Queen in Council ; butthe Judicial Committee, in 
refusing leave to appeal from an order, made by 
the Chief Justice under the provisions of the act, 
suggested a petition to the Crown, through the 
Secretary of State, for a reference to them for 
their opinion on the appeal. — In re Stronack, 
2 Mo. 311. 

Quare. — ^Whether on appeal from an eccle- 
siastical sentence of the Bishop of Jamaica, the 
appellant ought not to pray a referrence of the 
Judicial Committee instead of a commission of 
delegates. — Boucerbank v. The Bishop of Jamaica, 
2 Mo. 449. 



X. — Evidence on. 



Where an entry in an administrator's account, 
which had been settled, was shown to be fraudu- 
lently made, the whole account was opened, not- 
withstanding the lapse of forty years since the 
death of the intestate, seventeen since the settle-, 
ment of the account, and more than two since 
the discovery of the error complained of. Special 
directions inserted in the decree for the protection 
of the accounting party. It is competent for the 
plaintiff, on appesd to the Lord Chancellor, to 
withdraw from the evidence any portion of the 
answer, which may have been read in the court 
h&lovi.—Allfrey v. Alljrey, 1 Mac. & Gor. 87. 

Upon appeal against a decree dismissing a bill, 
the respondent may in supporting the decree raise 
points in his case and arguments that were not 
raised in the court below. — Withy v. Mangles, 10 
Clk. & Fin. 215. 

On appeal the burden lies upon the appellant; 
He must shew the order appealed agaiist to be 
clearly wrong.— iSjyd v. Lord Trimleston, 2 Mol- 
loy, 81. 

On appeal and re-hearing additional evidence, 
permitted in some instances, if the rule is so, it 
must be subject to costs. — White v. Fussell, 1 V. 
& B. 153. 

On the hearing of all appeals this principle 
universally prevails, that no evidence can be re- 
ceived which was not laid before the court below, 
nor can any evidence which was received below 
be objected to above, unless the admission of im- 
proper evidence be among the points of appeal. 

Eden v. Earl of Bute, 1 Bro. P. C. 415. 

The House will not permit parties on appeal to 
raise objections which they did not raise in the 
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court below.— Kay v. Marshall, 8 CSk. & Fin. 246. 
Semble : — ^That the Lords, although a court of 
appeal, may and do look at evidence which has 
been rejected below to see whether, if admitted, 
it ought to have made any diiference in the 
decree, and that although they should be of 
opinion that it should have been received below, 
yet, if they should at the same time be of opinion 
tiiat if received, it ought to have made no differ- 
ence in the decree, they will not remit. — Maccabe 
V. Huaaey, 2 Dow. & Clark, 440. 
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I. — Entbeino and Substitutino. 

If a defendant be served with a subpoena to 
appear, or to appear and answer a bill, he is to 
appear thereto within eight days after the service 
of such subpoena. — 16th. Gen. Ord., Art. 3., 8th 
May, 1845, Beav., ed., 277. 

If not, appearance may be entered for him on 
application of the plaintiff. — Id. 

Defendant refusing, or neglecting to appear, 
not being an infant, or of unsound mind, and 
being duly served with subpoena to appear, or 
refuses to appear within eight days, the plaintiff 
may, after the expiration of such eight days, and 
within three weeks from the time of such ser- 
vice, apply to enter appearance for him, and no 
appearance having been entered, the record and 
writ clerk is to enter such appearance, on being 
satisfied by affidavit that the subpoena was 
served personally on the defendant, oi at his 
dwelling-house or usual place of abode; and 
after the expiration of such three weeks, or after 
the time allowed for appearing has expired, in any 
ease in which the record and writ clerk is not 
hereby required to enter such appearance, the 
plaintiff may apply to the court to enter appear- 
ances.— 29th Gen. Ord., 8th May, 1845.— Beav. 
ed. 294. 

Course of proceeding for entering an appearance 
for defendant, who has gone out of the jurisdic- 
tion or otherwise absconded to avoid process.— 
31st Get!. Ord., 8th May, 1845— Beav. ed. 249. 

Where the defendant is out of the jurisdiction 
of the court, the court may order service of sub- 
poena on him there. — 33rd Gen Ord,, Art. 1, 8th 
May, 1845, Beav. ed. 297. 

Time for appearance, when defendant is served 
out of the jurisdiction to be limited by the Order, 
Art. 2.— Id. 

Defendant to be served with copy of the bill 
and copy of the order, giving the plaintiff leave 
to serve the subpoena. — Art. 3, Beav, ed., 298. 

On defendants default, court may enter appear- 
ance for him. — Art. 4. — Id. 

Affidavits filed for the purpose of proving the 
service of a subpoena upon any defendant, are to 
state, when, where, and how such subpoena was 
served, and by whom such service was effected. 
— 34th Ge«. Ord., Id. 298. 

Plaintiff to have costs of entering appearance 



for defendant, whatever may be the event of the 
suit.— 35th, Gen. Ord., Id. 

Defendant for whom appearance has been 
entered may afterwards appear for himself. — 36th , 
Gen. Ord., Id, 

Twelve days after service of copy of bill, no 
party to enter appearance without order of court. 
—37th Gen. Ord., Id. 299. 

Subpoenas to appear, or to appear and answer, 
which are served within the jurisdiction of the 
court are to be made returnable within eight 
days after the service thereof. — 22nd Gen, Ord,, 
8th May, 1845, Beav. ed, 293. 

Subpoenas to appear, or to appear and answer, 
which are served out of the jurisdiction of the 
court, are to be made returnable at such time 
after the service thereof as the court, by special 
order, may direct, and if an answer be required, 
each such subpoena is to specify the time after 
service within which the defendant is to answer, 
—23rd Ge7i, Ord., Id. 

Service upon a defendant's solicitor, of a sub- 
poena, to answer an amended bill, or to hear 
judgment, is to be deemed good service upon the 
party.— 26th Gen. Ord., _8th May, Beav. ed., 294. 

Form of subpoena to appear or to appear and 
answer. — Beav. ed. 336. 

Form of subpoena to appear and answer where 
served out of the jurisdiction. — Id. 337. 

Subpoena to appear, where to serve out of 
jurisdiction. — Id. 338. 

Notice of entry of appearance to be given to 
opposite side. — 23rd Gen. Ord., 26th Oct., 1842. 
Beav, ed., 216. 

A defendant served with a copy of a bill under 
the 23rd of the Orders of the 26th Aug., 1841, 
may, within twelve days after such service, enter 
a common or special appearance, under the 26th 
or 27th of the same orders. If he does not do so, 
he cannot afterwards enter either a common or 
special appearance without the leave of the 
court, and he is bound by the proceedings in the 
cause, unless the court otherwise directs. — 16th 
Gen. Ord., Art. 5, 8th May, 1845, Beav. ed. 278. 

Formal defendants may enter special appear- 
ance, requiring notice of all proceedings. — 27th 
Gen. Ord., 26th Aug., 1841, Beav. ed. 172. 

Form of.— Id. 

Costs of. — Id. 

After time expires, formal defendant not to 
enter special appearance, except by leave. — 28th 
Gen. Ord., Id. 173, 

Costs where plaintiff requires appearance and 
answer from formal defendants. — 29th Gen. Ord., 
Id. 

Unnecessary to require appearance and an- 
swer from formal defendants; process against 
them by service of copy bill, but not imperative 
on plaintiff to adopt it. — 23rd Gen. Ord., 26th 
Aug., 1841, Beav, ed. 171. 

Where a husband resided out of the jurisdic- 
tion (in Scotland), and his wife lived apartfrom 
him, and the husband had been served under 
the 33rd Order of 1846, on behalf of himself and 
wife, with the subposua and office copy of the 
bill and order, and the husband had entered an 
appearance for himseU alone ; the plaintiff was 
held entitled, under that Order, to enter an ap- 
pearance for the Mviie.— Steele v. Plomer, 2 Hall 
& T, 15.3. 

Where, in a suit against a husband and wife, 
the husband fails to enter an appearance for the 
wife, an appearance may be entered for her by 
the plaintiff, under the 29th or 32nd Orders of 
May, 1845, on proof of the subpoena having been 
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duly served upon the husband only. — Steele v. 
Flomer, 2 Phil. 780. 

Motion by a defendant who had been served 
with a copy of the bill, under the 23rd Order of 
August, 1841, for leave to enter an appearance, 
without being bound by the proceedings which 
had taken place in the cause, on the ground that 
she ought to have been made a party by subpoena, 
refused ; for if the defendant was not a party, 
within the 23rd Order, she was not bound by the 
proceedings. — Borehatn v. Bignall, 4 Hare, 633., 

Where the subpoena to appear and answer, 
had been served in August, 1845, the court 
refused to allow an appearance to be entered, 
under the 29th Order of May, 1845, on a motion, 
without notice. — Walker v. Hurst, 13 Sim, 490. 

Subpoena to appear to bill of revivor, served 
on the 3rd July, and an application made on the 
4th of December, to enter . appearance fox de- 
fendant : — Held, that the plaintiff must either 
serve a new subpoena or give notice of motion. — 
Totty v. Ingleby, 7 Beav, 59 i . 

The defendant having made default in entering 
his appearance and the service of the subpoena, 
an order having been properly authenticated, the 
court, under the 4 & 5 Will. 4; c. 82, ordered an 
appearance to be entered by the Six Clerk. — Uodd 
V. Webber, 2 Beav. 502. 

An affidavit, that the deponent has enquired 
of, and been informed by, the clerk in court, and 
the deponent believes it to be true, that no ap- 
pearance has been entered by the defendant, is 
sufficient to satisfy the court of that fact. — 
Tatham v. Williams, 1 Hare, 1,59. 

It is necessary, m application under the 8th 
Order of August, 1841 , that the affidavit of service 
of the subpcena, should state that the memo- 
randum, in the form prescribed by the 14th Order, 
was at the foot of such subpojna — Semble. — Id. 

The plaintiff served the defendant, who was in 
custody for want of appearance, with notice to 
enter her appearance, within fourteen days, and 
on her not having done so, he moved that the 
junior Six Clerk might be directed to enter an 
appearance for her. In the meantime, however, 
she had been discharged, because the plaintiff 
had not brought her to the bar of the court, 
within thirty days from the time of her being 
in custody. — Held, that as the defendant was no 
longer in custody the .-.ourt had no authority to 
make the order, — Williams v.Jones, 8 Sim, 471. 



time allowed for answering, and more than six 
days before the hearing of the motion. — Cooksan 
V. Lee, 15 Sim. 302. 



II. — Op Infant and Person of Unsound 
Mind. 

Any appearance entered, at the instance of the 
plaintiff, for a defendant who, at the time of the 
entry thei-eof, is an infant or a person of weak 
or unsound mind, unable of himself to defend 
the suit, is irregular and of no validity. — 30th 
Gen. Ord., 8th May, 1845, Beav. ed., 295. 

Court may appoint guardian ro infant or person 
of unsound mind, not appearing. — 32ndGen. Ord., 
8th May, 1845, Beav. ed. 296. 

After an infant defendant had appeared, the 
plaintiff moved, under the 32nd Order of May, 
1845, that J. S., a solicitor, might be appointed 
the infant's guardian, to answer the bUl and de- 
fend the suit. — Held, that as the infant had 
appeared, the court might grant the motion, on 
an affidavit stating merely that the notice uf the 
motion had been served on the solictor, who had 
entered the appearance after the cxpivation of the 



III. — ^Effect of. 

An order passed in May, 1837, was, without 
order, entered in April, 1845, held irregular. — 
Tolson V. Jervis, 8 Beav. 364. 

It is not open to one defendant, on an inter- 
locutory application, to object to the irregularity 
of the service of, and appearance by, another 
defendant, if such other defendant, having notice 
of the application, does not himself object, 
on the ground of such irregularity. — Green v. 
Pledger, 3 Hare, 165. 

Privileged defendant who had appeared, held 
.not to have waived his right to insist on his 
privilege by demurrer. — The Duke of Brunswick 
V. The King of Hanover, 6 Beav. 1 . 

If a party have appeared in a cause, it is un- 
necessary to apply for liberty to serve him with 
an order of the court, although he reside out of 
the jurisdiction. — Smith v. Baoney, 1 Jon, & Ca. 
104. 



IV, — GaATis. 



On the hearing of an appeal, presented by a 
defendant, the court having intimated that a 
question included in it, relating to costs, could 
not be gone into, in the absence of co-defendants, 
who had not been served. Counsel were, in the 
course of the argument, instructed to appear for 
them gratis, but the Lord Chancellor refused to 
sanction such an appearance, and disposed of the 
case as if they had not appeared,— .<4ff. Gen. v. 
Gibbs, 2 PhU. 327. 

A defendant, against whom it is prayed that 
he may be bound by the proceedings, on service 
of a copy of the bill, under the 23rd Order of 
August, 1841, may appear gratis, before or after 
he IS so served. — Barkley v. Lord Reay, 2 Hare, 
309. 



V. — Conditional. 



Form of the order for liberty to enter a con- 
ditional appearance with the registrar since the 
7th General Order of the 26th August, 1841.— 
Price V, Webb, 2 Hare, 611. 

After a lapse of several months since the 
service of the subpoena, to appear and answer, 
the court will not allow the plaintiff a strict 
order to enter an appearance for the defendant, 
but will either give him a qualified order for 
that purpose, or put him to serve notice on the 
defendant. — Morgan v. Morgan, 1 Coll. C. C. 
228. 

On a motion made, on behalf of a defendant, 
who is in contempt for want of appearance, the 
defendant cannot be heard, without entering a 
conditional appearance with the registrar, to be 
void if tlie application should succeed, and good 
if it should fail. 

Service of a subpoena at the dwelling house in 
London, of a peeress of Scotland, who was absent 
in Scotland, and claimed to be a domiciled Scotch 
woman, was held to be good service, and the_ 
court held that an order nisi, for a sequestration, ' 
was regularly obtained and made absolute, after 
personal notice of the order nisi, which was 
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served upon the defendant in Scotland. — Davidson 
V. The Marchioness of Hastings, 2 Keen, 509. 



ARREST. 

A solicitor, who had retired &om practice, was 
taken, on an attachment, for non-payment of 
costs in a chancery suit, whilst returning from 
attending an appeal in the House of Lords, as 
agent for the appellant: — Held, that he was 
entitled to be discharged, and that the order for 
his discharge might be made either by the Court 
of Chancery or by the House of Lords. — Att, 
Gen. T. Skinner's Co,, 8 Sim. 377. 

Cases in which the court, upon ordering the 
discharge of a party from his arrest, will impose 
upon him the condition that he shall bring no 
action in respect of the arrest. — NetctonY, Askew, 
6 Hare, 324. 

After an arrest, of a questionable nature, in a 
house, the prisoner surreptitiously got out of the 
house, and was arrested in the high road : — 
Held, that the second arrest was legal. — Snowball 
T. Dixon, iY. & 0.511. 

The defendant having been arrested, under 
process of contempt, for not answering the bill, 
was not brought to the bar of the court within the 
time required, by the 5 & 6 Will. 4, c. 16, rule 2, 
but remained in custody, without applying for 
his discharge ; while so in custody, the plaintiff 
in the equity suit caused him to be detained 
under a ca. sa. The court discharged him from 
the arrest under the process of contempt, and 
from the detainer. — Chester v. Barrett, 2 Jon. 
579. 

The defendant, being in attendance on the 
Court of Quarter Sessions, pursuant to recog- 
nisance to prosecute, was arrested, under a 
commission of rebellion, for not answering the 
plaintiff's bill, the court discharged him from 
custody. — Graves v. M'Carthy, 2 Jon. 626. 

A solicitor is not bound to keep a clerk, and if 
in the bonajide discharge of duties, which might 
have been transacted by a clerk, he is arrested, 
he will be, nevertheless, entitled to his privileges. 
— In re Aheame, 2 Dru. & W. 41, 



ATTACHMENT. 

Ko order shall, hereafter, be made for a mes- 
senger, or for the Sergeant-at-arms, to take the 
body of the defendant for the purpose of com- 
pelhng him to appear to the bill. — 7th Gen, Ord., 
26th August, 1841, Beav. ed. 164. 

Attachment, and subsequent process, on non- 
performance of decree. — 11th Gen. Ord,, Id., 
Beav. ed. 1 66. 

If there is reason to believe that any defendant 
means to abscond before answering the bill, the 
court may, on ex-pa/rte application of the plaintiff, 
at any time after appearance has been entered 
for such defendant, by the plaintiff, order an 
attachment, for want of answer, against him, and 
such attachment is to be made returnable at such 
time as the court directs. — 72ud Gen, Ord,, 8th 
May, 1845, Beav. ed. 309. 

Defendant " in custody of Sergeant-at-arms, 
or messenger," for want of answer to be dis- 
charged, unless brought up in ten days, but after 
pight days, new attachment may issue. — 73rd 
Gen, Ord,, Beav. ed. 310, Id. 

Defendant, " in prison" for not answering, to 
Vol. H. 



be discharged, if not brought up within thirty 
days. — 74th Gen, Ord., Id, 

But after eight days plaintiff may issue new 
attachment. — Id. 

An attachment cannot be obtained' on motion, 
ex parte, against a married woman ordered to 
answer apart from her husband. — Graham v. 
Fitch, 2 De. G. & S. 246. 

The position laid down in the books of pr^tice, 
that an attachment cannot have a longer return 
than the last return of the term following that in 
which it is issued, is not well founded. An at- 
tachment issued in vacation, under 1 1 Geo. 4 & 1, 
Will. 4 c. 36, sect. 16, rule 3, may be made re- 
turnable more than fifteen days after it is tested. 
The party prosecuting process of contempt is not 
bound to bring the prisoner to the bar of the 
court, in order that he may be turned over to the 
Queen's Prison, An attachment upheld, although 
the affidavit on which it was obtained was sworn 
fifteen months previously. — Wroey. Clayton, 16 
Sim. 183. 

It is no objection to the regularity of a writ o£ 
attachment, that another similar writ has pre- 
viously issued against the same party, but which 
has not been acted on. — Andrews y, Walton, 1 
Phil. 619. 

A plaintiff, though he has joined on a commis- 
sion to take an answer, may issue an attachment 
for want of answer before the return of the com- 
mission. — Boscheltiv, Power, 8 Beav. 180. 

The old practice does not authorise a party 
prosecuting a contempt to make out process in 
a county, in which it is known the party prose- 
cuting is not. — Id, 

According to the old practice an attachment, 
returnable immediately, could not be issued with- 
out a previous order. — Id, 

A plaintiff, without order, sued out a writ of 
attachment against a defendant resident at 
Gibraltar, returnable immediately, and directed 
to the Sheriff of Loudon ; it was discharged for 
irregularity. — Id, 

An attachment set aside on the ground, that 
the order on which it was founded had not been 
entered through the mistake of the officer, and 
not through any neglect of the party. — ToUon v. 
Jervis, 8 Beav. 364. 

Proceeding where there was ground for believing 
that the return of the Serjeant-at-!irms of langui- 
diM, was untrue. — Bacon v. Barrett, 7 Beav. 46. 

A second attachment ordered, where defendant 
had been discharged for not having been brought 
up in time. — Robey v. Whitewood, 7 Beav. 77. 

An attachment ordered to be issued against a 
married woman, for disobeynig an order in a suit 
which she had instituted by her next &iend, — 
Ottway V. Wing, 12 Sim. 90. 

A plaintiff is entitled to sue out an attachment 
against a defendant, for want of an answer, 
although he is himself in custody for a contempt 
in non-payment of costs. — Wilson y. Bates, 3 
Myl. & Cr. 197. • 

A party against whom an attachment has issued 
for disobedience to an order may, notwithstand- 
ing an attachment, move to discharge the order. 
— Brown v. Newall, 2 Myl. & Cr. 558. 

Lord Clarendon's General Order, that after a 
contempt duly prosecuted to an attachment, with 
proclamation returned, no plea or demurrer shall 
be admitted but upon motion in court does not 
apply to the process at present substituted for 
attachment with proclamations — Senile,— Ro- 
binson V. Stanford, 2 Hare, 149. 
A party in a cause who has obtained and 
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served, according to the 12th Attrended Ordet of 
August, 1841, an order that his solicitor shall 
deliver his bill of costs within a month, which is 
disolbeyed, is entitled under the iSth Order of 
August, 1841, to enforce obedience by the writ of 
attachment. — Lane v. Oliver, 2 Hare, 97. 

A defendant was taken under an attachment, 
for not answering, and not having been brought to 
the bar within the proper time, was discharged. 
The court directed that unless he answered 
within a fortnight a new attachment should issue 
against him. — Robey v. Whitewood, 5 Beav. 399. 

The 8th Order of August, 1841, is not impera- 
tive i a plaintiff may, notwithstanding, proceed ac- 
cording to the old practice, to enforce appearance 
by attachment. — Collins v. Brown, 1 Hare, 315, 

The saime person who has caused another to be 
illegally arrestpd and retained, cannot serve him 
■with a subpoena for costs while in custody. — 
Haie&ina v. Ball, 1 Beav. f 3. 

A joint attachment having issued against hus- 
band and wife, under which the husband had 
been piit linder arrest :— Held, that the wife, not 
answering, was in contempt and must either join 
in the Husband's answer, or clear her contempt 
upon motion, to answer separately, founded on 
specia} circumstances. — Hardy v. Skarpe, 3 Y. & 
C.-377. 

SemSle : That upon a joint attachinent against 
husband and wife, for want of an answer, the 
wife not joining in the answer will be in con- 
tempt, unless the husband is out of the jurisdic- 
tion,— Jrf. 

The plaintiff arersted under a« attachment, 
Bued out by the defendant, which was afterwards 
set aside for irregularity; brought an action 
for false imprisonment against defendant. The 
court restramed the action and referred it to the 
master to settle a proper compensation.— jBtcAneW 
v. Stamford, 1 Beav. 368. 

Where a party is arrested by virtue of the pro- 
cess of this court which turns out to be irregular, 
he may apply to the court either for a reference 
to the mastet to settle a proper compensation, or 
for liberty to bring an action. — Id, 

The court will not niake ah order for a Serjeant 
at-arms, unless the affidavit of the solicitor, or 
town agent, by whom the vrrit of attachment was 
issued, states his belief that due diligence had 
been used in endeavouring to apprehend the de- 
fendant. — Metthrope v. Wrigiht, 2 Keen, 253. 

A party attached for non-payment of costs, 
decreed against him in an appeal, under the 
Slave Trade Act; in which the Crown and the 
i;,iDtors were the respondents, upon supercedeas 
by thd Crown, otdered to,; bfe discharged out of 
custody, riPt withstanding .the captor's objection 
to the Crown ff-ceiving cp^ts^put of the proceeds 
of the sale of the Tessel 6ondemned. — Jennings 
V. Hill, i Mo. 369. 



ATTOItiirEY; 

Every solicitor whose name is duly enrolled as 
such in the High Court of Chancery, may act as 
an .attorney in any action, suit, matter^ or pro- 
ceeding, pending on the common law-side of the 
same court; and is to be therein named and 
treated as the attorney of the party by iyhom he 
is retained,— 9th Gen. Ord., 1849, as to pro- 
ceedings in the Petty Bag Office. 

Any party changing or ceasing to employ his 
attorney in the course of any action, Buit, or 
pxocee&g, is to cause an entry, of such change 
or cessation of employment to be made and 



eritered with tHe Clerk df the Petty Bag, and to 
cause notice of such change or cessation of em- 
ploynient, and of such entry, to be served on 
every party to the . action, suit, or proceeding ; 
and until such entry and notice shall have been 
made and served, the former attorney is to be 
deemed and taken, for all purposes of the action, 
suit, or proceeding, to be and remain the att<nney 
of the party. — 10th Oen. Ord., id, 

A declaration or A summons against an attorney 
or a law agent, must charge gtoss ignorance or 
gross negligence, or miist, at least, contain allega- 
tions of fact, from which the inference is inevi- 
table, that the defendant has been guilty of one 
or the other. The law, as to both' these matters, 
is tlie same in England and in Scotland. — Purvei 
V. Landett, 12 Clk. ftFin. 91. 



AUTHORITY TO SUE. 

A petition was presented in the names of A. 
and B., but without the authority of A. Held^ 
that having regard to' the rights of the respon- 
dents, the petition could not be ordered to be 
taken off the file, on the application of A, — • 
Tarbmk v. Tarhuck, 6 Beav. 134, 

A bill being filed without the written authority 
of one orf several co-plaintiffe, arid the evidence 
being unsatisfactory as to the retainer, his name 
was struck out as co-plaintiff, with costs to be 
paid by the solicitor. — Pinner T. Knighls, 6 
Beav. 174. 

Where a solicitor filed a bill without a written 
authority, the onus of the proof is cast on him. 
If there be any doubt on the matter, the court 
wiU hold him liable. — Id. 

A bill filed without the authority of the 
plaintiff, was dismissed with costs, and the 
plaintiff was taken, under an attachment, for 
non-payment of coats. The court, on motionj 
ordered the solicitor to indemnify A., but refused 
to releeUe A., as against the claim of the defen- 
dants. Held, also, that A. was not, on silch 
an applicatibni to be deprived of his right against 
the solicitor, for damages for his iniptiiiipnnlent, 
— Hijorf v. Phillips, 6 Be'av. 176: 

The name of a person who had been made the 
next friend of an infant plaintiff without his 
authority, ordered to be striick out, but liberty 
was given to the co-plaintiff to amend, by naming 
a new next friend.— Word v. Wai^il, 6 BeaV. 251. 

As to the liability of the iiext friend in such 
a case, as regards the defendant. — M. 

A suit was prosecuted through a solicitor, and, 
as the plainti& alleged, without their authority. 
The defendant gave notice of motion to dismiss 
the bill, for want of prosecution, which being 
setved on the solicitor, he requested the plaintiffi 
to name a new solicitor, which they refused to do. 
The solicitor then moved that he might be dis- 
missed as solicitor : — Held, that no such order 
could be made, but personal service on the 
plaintiffs, of the notice of motion to dismiss, was 
ordered^ The plaintiffs took no steps to relieve 
themselves from their liability, Held, that the 
defendant was entitled to have the bill dismissed, 
with costs to be paid by the plaintiffe, leaving 
them to obtain, as against the solicitor, any 
remedy they might have. — Tarbuck v. Woodcock, 
6 Beav. 581. 

A suit was instituted by one person in the 
name of another, under a power of attorney, and 
a decree was made. The defendant, who was 
aware that the suit was, in fact,pro8cuted by the at- 
torney, subsequently made an arrangement wiUi 
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the nominal plaintiff, that all proceedings should 
be stayed for twelve months ; and this arrange- 
ment was embodied in an order made upon the 
application of the defendant, and by consent of 
tiie nominal plaintiff, but without the concur- 
rence of the attorney. A petition was afterwards 
presented, by the attorney, praying that the 
order might be discharged for irregularity, and 



that the attorney might be at liberty to prosecute 
the suit, -without the interference of the nominal 
plaintiff. Held, that no part of the prayer of this 
petition could be granted. Semble : A. supple- 
mental bill should have been the course adopted 
instead of a petition, — Fentland y. Quarrit^ton, 
3 Myl. & Cr. 249. 
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I. — Amendment 651 

1, Generally 651 

2, Order of Course to Amend ... . 651 

3, Special Order to ATnend 652 

4, After Plea 653 

6, Before Answer , 653 

6, After Answer 653 

7, After Replication 654 

8, Irregularity in 654 

9, By adding Parties 654 

10, At the Hearing 655 

n. — Dismissal 655 

1, Generally 655 

2, For Want of Prosecutor 656 

3, By Plaintiff 659 

4, By Defendant 659 

ill. — DisMisSAi. OP Supplemental 

Bill 660 

rV.— Pko Conpesso 660 

v. — Of Discovekt 662 

VI.— Crqbs Bill 662 

VII. — Op Inteeplbadbr 662 

VIII.— Op Review 663 

IX — Op Revivor 663 

X. — To Perpetuate 664 

I. — ^Amendmest. 

1, Generally 651 

2, Order of Course toAmend 661 

3, Special Order to Amend 651 

4, After Plea 662 

5, Before Answer 653 

6, After Answer 653 

7f After Replication 654 

8, Irregularity in 654 

9, By adding Parties 654 

10, At the Hearing 666 

I. I, Generally, 

"Where plaintiff amends his bUl without re- 
quiring answer to amendments, after eight days, 
no further time to answer amendments allowed, 
— 71st Gen. Ord., 8th May, 1846, Beav. ed. 309. 

Defendant being brought to the bar of the 
court for contempt in not answering, the court 
may allow plaintiff to amend without it operating 
as a discharge of the contempt. — 1 Will. 4, c. 36, 
B. 16 ; Rule 10, Edwards' ed. 271. 

Date of order for amending bill, and of amend- 
ment, to be marked on record, and plaintiff's 
clerk in court to give notice thereof to defendants. 
—Gen. Ord., 12th May, 1838, Beav. ed. 128. 



Defendant's costs of amendments to be costs 
in the cause. — 29th Gen. Ord., 3rd April, 1828, 
Beav. ed. 16. 

Set-off, by defendant, of costs occasioned by 
plaintiff's amending bill. — 30th Gen. Ord., Id., 
p. 17. 

A. obtained a special injunction, until answer 
or further order, in a suit in which he was sole 
plaintiff, and then amended the bill without 
making B. a co-plaintiff. Held, that the injunc- 
tion was gone by the amendment. — TAe Att. Gen. 
V. Marsh, 16 Sim. 672. 

When at the time of amending his bill, the 
plaintifT has changed his residence, it should be 
stated by amendment ; and this may be done, 
notwithstanding the rule that subsequent facts 
are the proper subjecl of supplement, and not of 
amendment. — Ken- v. Gillespie, 7 Beav. 269. 

The plaintiff amended his bill after the defen- 
dant had answered it ; the amendments changed 
the nature of the case. Held, that the defendant 
might demur to the amended bill, although he 
had answered that which was part of the formal 
ground- work, both of the new and the original 
case. — Cresy v. Beavan, 1 3 Sim. 354. 

Qiuere — Whether, under an order to amend, a 
plaintiff may file a supplemental bill. — (See 
Greenwood V, Atkinson, 6 Sim. 419.) — Wood v. 
Wooa, 3 Y. & C. 580. 

The plaintiff obtained an order to amend 
without requiring a further answer amending the 
defendant's office copy. The amendments re- 
quired a new engrossment, and the plaintiff, 
without having calied on the defendant for his 
office copy, paid 20s. costs for the amendments, 
which were accepted by the defendant's clerk in 
court, and, after eight days, filed his replication. 
—Boswell V. Tticker, 2 Keen, 188. 

Where a plaintiff, after having excepted to the 
answer of a defendant, amended his bill, and then 
obtained an order at the Rolls for liberty to argue 
the exceptions, notwithstanding the amendments, 
the court, on appeal, ordered the plaintiff to pay 
the costs of the motion at the Rolls, and of the 
exceptions, and the defendant to answer the 
amended bill, and so much of the original bill as 
remamed unanswered within six weeks. — Bur- 
roughs v. M'llveen, 3 Dru. & W. 160. 

Bill to establish an unregistered lease against 
a subsequent duly registered mortgage. The 
plaintiff failed to prove notice ; but his case being 
a meritorious one, the court, at the hearing, per- 
mitted the bill to be amended by praying a re- 
demption, and decreed accordingly. — Butler v. 
Sparrow, 3 Jon. & L. 694. 

I, 2, Order of Course to Amend. 
An order, for leave to amend a bill, may be 
obtained, at any time before answer, upon motion 
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or petition, without notice, — 64th Gen. Ord., 8th 
May, 1845, Beav. ed. 308. 

An order for leave to amend a bill, only for 
the purpose of rectifying some clerical error in 
names, dates, or sums, may be obtained at any, 
time, upon motion or petition, without notice.-^ 
65th Gen. Ord., Id. , ■, , 

One order, of course, for leave to' amend a 
bill, as the plaintiff may be advised, may be ob- 
tained by the plaintiff, at any time before filing 
(or undertaking to file) a replication, and within 
four weelis after the answer, or the last of several 
answers, is to be deemed sufficient, but no 
further order of course for leave to amend, is to be 
granted after an answer has been filed, unless in 
the case provided by Order 65.— 66th Gen. Ord., 
Id. 

Where plaintiff obtains an order for leave to 
amend his bill, and does not,arnend the, same 
within the time limited for that purpose, the 
order becomes void, and the cause, as to dis- 
missal, stands in the same situ*tion as, if, such 
order had not been made. — 7(Jth Gen^ Ord., id,, 
Beav. ed. 309. 

Plaintiff, after order obtained,, has fourteen 
days to amend. — 16th Gen. Ord., 8th May, 1845, 
Art. 34, Beav. ed. 287: . . 

If not amended within fourteen days, the 
order is void and cause as to dismissal, stands in 
same situation as if order had not been made. — Id. 

Plaintiff obtaining order to amend, without 
prejudice to common injunction, to amend within 
Beven days. — M.f Art. 35, pj 288. 

Consequences of default as above. — Idi 

Plaintiff, in possession of common injundtion, 
may obtain one order, to aiiiend without prejudice. 
—60th Gen. Ordj, 8th May, 1845< Beav. ed, 306. 

The plaintiff is not to obtain an order of course 
for leave to amend his bill, after a defendant 
(being entitled to move) has served a notice of 
motion to dismiss the bill for want of prosecution. 
—Gen. Ord., 13th May, 1847. : , , . , - , 

An order of course to amend obtained but not 
served, before the notice of motion to dismiss has 
been served, is to be considered a nujlity, and is 
no answer to the motion to diamisB.-^Janes v. 
Lord Charlemont, 12 Jur; 389. 

All applications for leave to amend, under the 
Orders of May, 1845, are to be made, in the first 
instance, to Uie master^ — Coombe v< Ramiey, 2 
Phil. 168. 

After one of several defendants has put in a 
sufficient answer, the plaintiff cannot obtain more 
than one order of course to amend, although the 
other defendants may not have answered, — 
Duhcombe v. Lewis, 10 Beav. 273. 

An order to amend as the plaintiffs may be 
advised, does not authorise the names of co- 
plaintiffs to be struck out. — Sloggett v. Collins, 
13 Sim. 456. 

An order of course, though obtained within 
the time limited by the General Orders, dis- 
charged, on the ground of the inexcusable delay 
di the plaintiff, in proceeding and getting in the 
ans Jver of a defendant under her controui, and 
becauise it had been obtained for the purpose of 
defeating a motion to dismiss tor want of prose- 
cution. — Fornian v. Gray, 9 Beav. 196. 

The expressions, "last answer" and "the 
last of several answers," in the General Orders, 
regulating the period within which ■ a plaintiff 
may obtain an order of counsel to amend, mean 
the last answer required in the then state of the 
record. — Id. 

Although a plaintiff has amended his bill, 
under an order not expressing that he does not 



require a further answer, he may, (if no answer 
is filed within the tUne allowed,' by, the lOth 
Order of 1833", and he thinks proper tb'w'aiVe the 
further Ansvire*,) file a replication^ undisr the 
I4th Order, althoii'gh that order aippKe^ in terms 
to' those cases only, inf which the order to amend 
expresses that no further answer is reqvuied'..i^ 
Hertiiri^wayv. Fernandes, 12 Siih. 165'. 

A plaintiff doSs liot,' by obtainSrfg m, ordei? f o 
amend, between the time of giving notice of a 
motion for the production of documents, and its 
being heard, deprive himself of his ffghf to' theix 
production. — Chidwick T. Prebble, 6 Beav. 246. 

Where an o*der to amend may be made by the 
master as against some of the defendants, but 
must be made by the court as against one of 
them, the plaintiff may obtain the order from the 
court, as against all the defendants. — Machitt v. 
Palmer, 10 Sini. 241. 

A seepnd order to amend, obtained ass of course, 
after an answer has been put in, is irregular, 
though the first has not b'eeii acted on.-^Brooka 
vj Purton, 4 Beav. 494. . . . , 

The 3 &■ i Will. 4, c. 94, s. l3, giving juris- 
diction to the masters to hear and determine all 
applications for leave to amend bills, does not 
apply to cases where the party is entitled, of 
course, to leave to amend, as where leave is 
given, a£ the bearing, to aniend, by adding par- 
ties, or to cases wh«re it is necessary for the 
court to hear all the circumstances, enabling it 
to determine whether leave ought to be given to 
amend or nb\i~Rees y. Edwards, 1 Keen, 465. 

I. 3; Special Order to Amend, 

A special order for leave to ainend a bill, is 
not to be granted without affidavit, to the effect : 
—First, That the draft jof the proposed amend- 
ment has been settled, approved, and signed by 
counsel ; and. Secondly, That sueh amendment 
is not intended for the purposp of delay or vexa- 
tion, but because the same is considered to be 
material to the case of the plaiutief.-^67th Gen, 
Ord., 8th May, 1845, Beav, ed. 36Sj 

After th.e plairitiff has filed, or undertaken to 
file, a replication, or aftgr the expiration of four 
weeks from the time when the answer, or last 
answer is deemed sufficient, a special order for 
leave to amend a bill is not to be granted, without 
further affidavit, shewing that the matter of the 
proposed amendment is material, and could not, 
with reasonable diligence, have been sooner intro- 
duced into sueh biU. — 68th Gen. Ord. , Id. 

Such affidavit to be made by the plaintiff and 
his solicitor, or by solicitor alofie, when plaintiff is 
abroad, or unable to join therein. — 69th Gen. 
Ord.. Id. Beav. ed. 309. 

Special applications to withdraw replication or 
amend, to be determined by master. — 20th Gen, 
Ord., 21st Dec, 1833, Beav. ed. 50. 

Costs of special applications to be regulated by 
master. — 23rd Gen. Ord., Id. Beav. ed. 51. 

Form, mode of entering, and effect of orders, 
on special applications, under the Act 3 & 4 Will. 
4, c. 94.— 24th Gen. Ord., Id. 

Where liberty is given to amend upon the 
allowance of a demurrer, and no time is limited, 
the amendments must be made within fourteen 
days— the lOthOrder of May, 1845, Art. 34, being 
applicable. After one, only, of several defendants 
has answered, a second order to amend, cannot 
be obtained, as of course, even with his consent, 
— Bainbridge v. Baddeley, 12 Beav, 152. 

The orders of 1845 do not limit liie time within 
which an application for an order to amend is to 
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le made to the master. — Potts v. WMtmore, 10 
Beav. 177. 

After tlie expiration of the time for obtaining 
an order of course to amend, "the plaintiff being 
unable to make the affidavit required by the 
68th Order, 'applied to the court, in the first 
instance simply, for leave to amend, and ob- 
tained the order on affidavit of service :— Held, 
that the or&er wm irregular, arid it Was dis- 
charged. Semite :' That the application ought to 
have been made to the court under the 21st 
Order, to enlarge the time' for obtaining the 
order to amend withoiit the special affidavit. 
—Id. ■ - 

AU applications for leave to apiend, under the 
68th Order of May, 1845^ aie toTje madk inthe 
first instance, to the master. Where the General 
Order requires an affidavit of the solicitor, an 
affidavit of the solicitor's clerk is not sufficient, 
but in cases where the facts to be deposed to are 
within the personal knowledge of the derk only, . 
the court may require an affidavit from both.-;— 
Christ's Hospital v," Grainger, 1 PhiT. 634. 

A special order to amend, without prejudice to 
an injunction, must be made to the courtj and 
not to the master. — Wright v. King,'^ Beav. l6l. 

Upon the allowance of a demurrer, -die ques- 
tion of costs and liberty to amend, are in the 
discretion of the court, and for the purpose of 
determining them, the court, to some extent, has 
regard to the statements in the bill, though ad- 
mitted only for the purposes of the demurrer. — 
Schneider -y, Lizardi,9^'ea.v.iG\. 

After a full answer, the jrtaintiff amended. 
The defendant answered the amended bill. Six 
weeks had expired from the time when the first, 
but not from the time when the second answer 
was to be deemed sufficient :-^Held, that any 
further application for leave to amend, must be 
made to the court, and not to the master. — The 
Guardians of Wimbame Union v. Ifasson, 7 Beav. 
309. 

After an injunction had been continued on 
merits, the plaintiff moved to amend, without 
prejudice to the injunction : — ^Held, that in such 
a case the amendment could not prejudice the 
injunction, and, therefore, the motion was a 
simple application to amend, and ought to have 
been made before the master. — Woodrofe v, 
Daniel, 9 Sim. 410. 

After one of several defendants has answered, 
the plaintiff can only obtain one order of course 
to amend, any further leave must be obtained 
■upon special application, — Davis v. Prout, 6 
Beav. 375. 

All the defendantshaving answered, theplaintiff 
obtained an order to amend, and added new de- 
fendants. The answers of the original defendants 
became sufficient: — Held, that any application 
for a further order to amend, must be made to 
the court, and not to the master. — Haddlesea v. 
NeviU, 4 Beav. 28. 

An order for leave to amend, not served, does 
not prevent the defendant from demurring to the 
bUl. — Price v. Webb, 2 Hare, 615. 

An order for leave to amend, operates from the 
time of service only, and therefore an intermediate 
step taken by the defendant, after the order is 
made, and before it is served, is regular.— /ti, 

I. 4, After Plea. 

Plaintiff must, within three weeks, set dovm 
plea for argument, or serve order for leave to 
amend the bill, or undertake to reply to plea, 



otherwise the plea to be teld good. — 49th Gen, 
Ord., 8th May, 1845, Beav. ed. 302. 

An order to amend, after a plea to all the relief, 
and an answer to the discovery asked by a bill, 
is not to be obtained as of course under the 66th 
Order of May, lfl4o ; and an order so obtained 
was discharged with costs. — Neck T. Gains, 1 
He G. & 8. 23. 

After a plea allowed and replied to, the plaintiff 
moved tp withdraw the replication, and amend 
the bill, wjth a view to vary the case originally 
made. Motion refused. — Barnett v. Grafton, 8 
Sim. 72. 

I.— .5, B^ore Anstoer. 

An order for leave to amend a bill may be ob- 
tained) at any time before answer, upon motion 
or petition without notice. — 64th Gen, Ord., 8th 
May 18415, Beav. ed. 308. 

AVheJe a bill is amended before answer, it is 
.not necessary to serve a subpoena to answer the 
amendments. — Stanley v. Bond, 6 Beav. 420. 



I.,^6, After Answer, 

Plaintiff entitled before filing, or undertaking 
to file replication, to one order of course to amend 
within four weeKs after answer, or last answer 
sufficient.— 66th Gen. Ord., 8th May, 1845, Beav. 
ed. 308. 

In cases where there is a sole defendant, or 
where several defendants join in same answer, 
the plaintiff after answer and before replication, 
or imdertaking to reply, obtains one order of 
course, for leave to amend the bill at any time 
within four weeks after the answer is deemed, or 
found to be sufficient.^ — 16th Gen. Ord., Art. 32, 
8th May, 1845, Beav. ed. 287. 

The same time allowed where there are several 
defendants not joining in same answer. — Art. 33, 
Id. 

A party obtained from the court after the an- 
swer, the common order to amend. Afterwards, 
and within four weeks after the last was suffi- 
cient, he obtained an order of course to amend : — 
Held, that such order was irregular. — Edge v. 
Duke, 10 Beav. 184. 

After answer, a plaintiff obtained an order of 
course to amend. He then made A. a party, but 
finding that A. was dead, he, before answer to 
the amendment, obtained a second order of course 
to amend, and substituted A.'s representatives 
with apt words to charge them. The second 
order was discharged for irregularity, with costs. 
— Horsely v. Fawcett, 10 Beav. 191. 

Where a plaintiff has obtained an order of 
costs to amend his bill, after one or more answers 
have been filed, he can obtain no further order a^ 
course to amend, although he has called for, an d 
obtained an answer to the amended bill from t'ne 
defendants or defendant, who had answered the 
original bill; and, although other defendants ma-r- 
not have answered the original bill. If the ripi^ 
of the plaintiff to an order of course to amen'j^be 
barred, as against one defendant, it is hjarred 
against all. — Winthropy. Murray, 7 Hare^ ifio. 

A bill was filed for a foreclosure of a n-jortgage 
and for a transfer of a sum of stock. On the mi- 
swer being filed, disclosures were made which 
rendered it advisable to amend tiie bill bv 
striking out all that related to the mortgage,' and 
thereby nearly one half of the bill and answer 
was rendered useless. The court, however re- 
fused to order on motion, the plaintiff to pay'tho 
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defendant's costs occasioned by the amendment, 
as it appeared that the amendment was made 
under the advice of counsel, and not for the pur- 
pose of vexation or oppression. — Monck v. Earl 
of Tankeroille, 10 Sim. 284. 

Under the 13th Amended Order of 1828, the six 
■weeks after the answer is to be deemed suificient, 
within which a plaintiff can obtain an order to 
amend, has reference to the answer, to the original 
and not to an amended bill. — The Guardians of 
Wimborne Union v. Masson, 7 Beav. 309. 

A plaintiff amending his bill after answer by 
adding new defendants, does not thereby acquire 
a right to make a further amendment against the 
original defendant under the 13th Order of April, 
1828, within six weeks after the answers of the 
new defendants, are to be deemed sufficient ; but 
the tima during: which the plaintiff may amend 
under that order must be counted from the 
date when the last answer of the original defend- 
ants is to be deemed sufficient. — Bertelacci y, 
Johnson, 2 Hare, 632. 

An application for leave to amend after answer, 
not founded upon the 13th Order of April, 1828, 
must be supported by affidavit, not confined to 
the facts required to be shewn in ceises within 
that order, but sufficient also to satisfy the court 
that, from the occasion and necessity for the pro- 
posed amendments, the law ought to be given. — 
Id. 

Xhe right of a plaintiff to call for an answer 
to his amended bill, does not depend on the fact 
of whether the order for leave to amend is made 
upon the undertaking to pay costs to the defend- 
ant, or to amend the defendant's office copy; and 
therefore, when the bill was amended, undertook 
an order, whereby the plaintiff undertook to 
amend the defendants office copy. Amotion 
to set aside a subpoena, requiring the defendant to 
appear to and answer the amended bill was re- 
fused. — Ereeae v. English, 2 Hare, 638. 

I. 7, After R^lication. 

After the plaintiff has filed, or undertaken to 
file, a replication, or after the expiration of four 
weeks from, the time when the answer, or last 
answer, is deemed sufficient, a special order for 
leave to amend a bill is not to be granted with- 
out further affidavit, shewing that the matter of 
the proposed amendment is material, and could 
not, with reasonable diligence, have been sooner 
introduced into such bill. — 68th Gm. Ord., 8th 
May, 1845, Beav. ed. 308. 

A plaintiff applying for leave to amend, after 
replication, must give the court as much infor- 
mation, as to the nature of the proposed amend- 
ments, as the court requires, upon an application 
for leave to amend a second time after answer. — 
The Att. Gen. v. The Fishmongers' Co., i Myl. & 
Cr. 1. 

If, upon motion to confirm the order nisi, to 
dismiss the bill for want of prosecution, the 
plaintiff appears and gets special leave to amend, 
and imdertakes to file his replication, he must 
afterwards, re-amend his bill, upon a motion of 
course, although the re-amendments may be the 
necessary consequence of the defendant's answer 
to the former amendments. — Dixon v. Snowiall, 
8 Y. & C, 445. 

I. 8, Irregularity in. 

A plaintiff having one of the defendants under 
his control, kept back his answer. Another de- 
fendant put in his answer, and after great delay 



on the part of the plaintiff, moved to dismiss fol 
want of prosecution. The plaintiff, to defeat the 
motion, obtained an order of course to amend :— 
Held, that as there was an answer outstanding, 
the order to amend could not be considered 
" irregular," but was afterwards discharged ou 
other grounds.— Pormora v. Gray, 9 Beav. 196. 

On a motion to discharge an order of course to 
amend in a cause attached to another branch of 
the court, the Master of the Kolls has no juris- 
diction to take into his consideration the conduct 
of the parties, and will only determine whether 
the order has been regularly obtained.— Arnold 
V. Arnold, 9 Beav. 306. 

An order of course to amend, by adding 
parties obtained after replication, is irregular. 
— Hitchcock V. Jacques, 9 Beav. 192. 

On the allowance of demurrer put by three of 
the defendants, the plaintiff had leave to amend 
his bill, on paying each of them 20s. costs. The 
order to amend was served on a fourth de- 
fendant, but after %e had filed his answer, he 
moved to take the amended bill off the file, for 
irregularity. Motion refused ; because the order 
to amend remained undischarged. — Deekt v. 
Stanhope, 14 Sim. 200. 

The irregular amendment of a bill, is not a 
ground for taking it off the file, if the record can 
be restored to the state in which it was before 
the amendment was made ; but if, in effecting 
such irregular amendment, a new engrossment 
has been made, such new engrossment may be 
taken off the file. 

An application by a number of relators named 
in an information, to strike out the names of 
several of themselves, will not be granted, even 
though the defendants will not be prejudiced, 
unless it appears either that without the altera- 
tion, justice win not be done, or that the suit 
cannot be so conveniently prosecuted, if the 
alteration be not made. — Att, Gen. v. Cower, 3 
Myl. & Cr. 268. 

Liberty being given to amend, the bill was 
amended by striking out the names of several 
co-plaintiffs, and suing by one on behalf, &c., of 
the others. Held, irregular, but the court allowed 
the amendment to stand, security being given for 
costs. — Fellowes v. Deere, 3 Beav. 353. 

AVhere a plaintiff wishes to amend his bill, but 
does not require a further answer, the order 
ought to contain a recital to that effect, other- 
wise it is irregular — Boddington v. Woodly, 9 
Sim. 380. 



I. 9, By Adding Parties, 

An objection for want of parties having been 
allowed at the hearing, the plaintiffs obtained an 
order for leave to amend, by adding parties ; 
they did not, however, amend, but again brought 
on the cause for hearing, without having dis- 
charged the order or stated on the record why 
they had not acted upon it. The Court refused 
to proceed with the hearing. — Davis v. Chanter, 
15 Sim. 93. 

Where a cause is, at the hearing, ordered to 
stand over, with liberty to the plaintiff to amend 
by adding parties, and as further proceedings are 
talven, the proper course for the defendant is, to 
move upon notice, that the bill be amended 
within a certain time, or that it be dismissed, smd 
not to move that it be dismissed simplv.— ^mo-- 
son V. Emerson, 6 Hare, 242. 

Under an order, made at the hearing of the 
cause, giving the plaintiff leave to amend his bill 
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by adding proper parties, with apt words to 
charge theni, or by Stating reasons to shew why 
particular persons should not he parties, or to file 
a supplemental bill ; the plaintiff may amend, by 
Btating a grant of letters of administration to the 
estate of a deceased person, to one who is already 
a defendant in the suit, and by expunging a 
statement which the bill originally contained, 
that the deceased person had died insolvent, and 
had ' no personal representative. — Bateman y. 
Margeriaon, 6 Hare, 502. 

All order to amend, as the plaintiff may be 
advised, does not autlxorise the names of co- 
partners to be struck out. — Sloggett v, Collins, 13 
Sim. 456. 

An order made at the hearing, that the cause 
should stand over, with leaive to amend by adding 
proper parties and apt words to charge them, or 
to shew that other parties are not necessary, or to 
file a supplemental bill, does not entitle the 
plaintiff to introduce, by amendment, any charge 
against the original defendants, which is not ne- 
cessary to explain the amendment. — Gibson t. 
Jngo, 5 Hare, 156 

Where the court gives leave to amend, by adding 
parties, the power to be given is by no means 
to be cousidered illusory, and, therefore, where 
it is necessary to read evidence against the new 
party, the plaintiff, notwithstanding the order is 
merely to amend, may file a supplemental bill, 
and he may incorporate in such bill any other 
matter which might, independentiy of the order 
to amend, be the subject of a supplemental bill. 
—Wood V. Wood,i Y. & C. 135. 

If a defendant is added by amendment after 
answer, no further amendment of the bill can be 
made, even as against that defendant, except upon 
an application, supported in the manner required 
by the 13th Order of 1828, as amended in 1831. 
— The Att. Gen. v. NetAercoat, 2 Myl. & Cr. 604. 

Where an official sissignee was omitted to be 
made a defendant, liberty was given to the 
plaintiffs at the hearing, to amend the bill by 
adding parties. — Wood v. Wood, 3 Y. & C. 680. 

An application for leave to amend, by striking 
out the name of a plaintiff, must be made to the 
court, the master having no jurisdiction, under 
the 3 & 4 Will. 4, c. 94, in a matter which may 
have the effect of altering the situation of the 
defendant, with respect to his security for costs. 
—Read V.Treacher, 2 Keen, 317. 

The plaintiff, who was a married woman, but 
had been deserted by her husband, when he left 
the country several years since, filed a bill as a 
feme sole, to enforce payment of a legacy 
bequeathed to her, subsequent to the abandon- 
ment. There having been some evidence in the 
cause, to shew that the husband was still alive, 
the court at the hearing gave liberty to the 
plaintiff to amend the bill, by adding a next 
mend, and making her husband a defendant, and 
charging him to be out of the jurisdiction, and to 
have abandoned his wife. — Johnston v, Kirktoood, 
4 Dru. & W. 379. 

I. 10, At the Bearing, 

Qtuere : Whether the circumstance of an ad- 
ministrator, ad litem, being made a defendant to 
an administation suit, is sufficient to satisfy the 
court tiiat there are no personal assets, and to 
warrant a decree being made, at once, against the 
real estate, without the usual preliminary account 
of the personal estate. 

But where the plaintiffs In such a suit, were 
persons who could obtain general administration : 
^lield, that in such a case, the personal estate 



was not sufficiently represented by an aaminis- 
trator, ad litem. And where it did not appear 
upon the bill, that the administration was so 
limited, and no objection for waijt of parties was 
taken by the answer, the court did not make a 
decree, saving the rlglits of absent parties, under 
the 11th Order of August, 1841, but allowed the 
objection, when made at the hearing, and gave 
leave to amend. — Robinson y. Sell, 1 De G. & S. 
630. 

An order made at the hearing of a cause in the 
court below, by which the plaintiff was allowed 
to amend his bill, for the purpose of making a 
better case, but not to alter the prayer, to go 
into neyv eviden(^, and the defendant was to be 
at liberty to put in a farther answer, and examine 
witnesses, if necessary, in support thereof, was, 
upon appeal, discharged, and the practice generally 
Of allowing amendments at the hearing, except 
for the purpose of making the record complete, 
as to parties, or under particular circumstances, 
adapting the prayer to the case made and proved, 
was reprobated as dangerous, and unwarranted 
by the established rules of procedure in courts of 
equity.— WoWi v. Hyde, 2 Phil. 486, 

U. — ^ClSUISSAXi. 

1, Generally 655 

2, For Want of Proseimtion 656 

3, By Plaintiff 659 

4, By Defendant 669 

II. 1, Generally. 

On death of sole plaintiff, court may order 

representative to revive, or dismiss the bill. 

63rd Gen. Ord., 8th May, 1845, Beav. ed. 307. 

Under two agreements for sale, (one of which 
was to be completed on the 1st of June, and the 
other on the 29lh September, both in 1846), dis- 
putes arose upon the title, and upon certain 
valuations incident to the purchase. The con- 
veyances were engrossed on the 4 th of January, 
1847, and the vendor made two requisitions to 
the purchaser, to complete the first on the 11th 
of January, and the second, on the 25th of Jan. 
1847, and intimated, that non-compliance with 
the requisitions, would be treated by the vendor 
as a breach of the agreements. The purchaser 
did not comply, but his solicitors reiterated claims 
to certain deductions and abatements. The dis- 
putes continued until after the 13 th of February, 
1847, when the purchaser filed a bill, seeking a 
specific performance. Held, that the circum- 
stances and delay did not constitute a case of 
such default by the plaintiff, as to preclude him 
from a title to specific performance ; but, it ap- 
pearing on the correspondence, that the claims of 
deductions and abatements had not been the 
cause which delayed the completion of the pur- 
chase, but that want of means on the part of the 
purchaser, to pay even so much purchase-money, 
as, accorcUng to his view, he had to pay, was the, 
cause of the delay, up to and until after the date 
of the filing of the bill ; the court Held, that ifce 
purchaser had so acted, as to have lost the right 
to enforce a specific performance, and dij^missed 
his bill. But the Court declined giving the de- 
fendant costs, except upon the terms of his 
returning the deposit.— Gee v. Pearse, 2 De Q & 
S. 325. 

The arrears of rent and amount of costs, brought 
into court by the plaintiff in a suit to redeem a 
lease forfeited by non-payment of rent, must, if 
the bill is dismissed be repaid to the plaintiff— 
Semble, — Bowse}- v. Colby, 1 Hare, 109. 
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Reasons for not declaring the dismissal of the 
bill, to be without prejudice to another suit.,— 
Mayor,^c.of Gloucester v. Wood, 3 Hare, 148. 

Whether a purchaser has a legal estate, or only 
an equitable interest, he may, by way of defence, 
avail himself of the character of a purchaser for 
value, without notice, and is entitled to have the 
bill dismissed against him, though, the next hour, 
he may be turned out of possession by the legal 
title. — Boioen v. Evans, I Jon. & L, 178. 

II. 2, For Want of Prosecution. 

Where the plaintiff amends his bill without 
requiring an answer to the amendments, and a 
defendant, within eight days after the service of 
the notice of the filing the amended bill, serves a 
warrant for further time to answer the amend- 
ments, but the master refuses to grant such 
farther time, the plaintiff is, within fourteen 
days after such refusal, either to file his repli- 
cation, or to set down the cause .to be heard on 
bill and answer, otherwise any defendant may 
move to dismiss the bill for want of prosecution. 
—16th Gen. OrcC., Art. 40, 8th May, 1845, Beav. 
289. 

If a defendant puts in an answer to amend- 
ments to which the plaintiff has not required an 
answer, the plaintiff must, within fourteen days 
after the filing of such answer, either file hiS' repli- 
cation or set down .the cause to be heard an bill 
and answer, unless, in the mean time, he obtains 
from the court a special order ^r leave to except 
to such answer or to -amend the bill, otherwise 
any defendant may move to dismiss the bill for 
•want of prosecution. — /rf., Art.41,-Beav..ed. 290. 

Any defendant may, upon notice, move the 
court that the bill may be dismissed,. with.costs, 
for want of prosecution, and the court may order 
accordingly. — 114th Gen. Ord., 8th May, ^845, 
Beav. ed. 330. 

If the plaintiff, having obtained no, erder to 
enlarge the time, does not obtain and serve an 
order for leave to amend the bill, or does not file 
the replication, or set down the cause to be heard 
on bill and answer within four weeks after the 
answer, or the last of the answers, is found or 
deemed to be sufficient, or after the filing of a 
traversing note. — Id. Art. 1. 

Or if the plaintiff, having undertaken to reply 
to a plea to the whole bill, does not file his repli- 
cation within four weeks after the date of his 
undertaking. — Id., Art. 2. 

Or if the plaintiff, having obtained no order to 
enlarge the time, does not amend the bill within 
fourteen days after the date of the order for leave 
to amend. — Id., Art. 3. 

Or if the plaintiff, having obtained no order to 
enlarge the time, does not set down the cause 
to be heard, and obtain and serve a subpoena to 
hear judgment, within four weeks after publica- 
tion has passsed. — Id., Art. 4. 

Where the plaintiff has, after answer, amended 
his bill , without requiring an answer to the amend- 
ments, any defendant may, upon notice, move to 
dismiss the bill with costs, for want of prosecu- 
tion ; if the plaintiff., having obtained no order to 
enlarge the time, does not file the replication or 
eet down the cause to be heard on bill and 
answer, within the time following : — viz. ; 
fourteeii days after service of the amendment of 
the bill, in cases where the defendant does not 
desire to answer the amendments. — 115th Gen. 
Ord., 8th May, 1846, Beav. ed., 331, Art. 1. 

Within fourteen days after the master's refusal 
to allow further time, in cases where the defen- 



dant, desiring to answer, had not put in his 
answer within eight days after the service of 
notice of the amendment of the bill, and the 
master has refused to allow further time. — Id., 
Art. 2. 

Wittin fourteen days after the filing of the 
answer, in cases where the defendant has put in 
an answer to the amendment, unless the plaintiff 
has, within such fourteen days, obtained from 
the court a special order for leave to re-amend 
the hill.— Id., Art. 3. 

If, after publication passed, the plaintiff neglects 
to set down the cause to be heard, any defendant, 
after the expiration of four weeks, may set the 
same down, at his own request, instead of proceed- 
ing to dismiss the bill for want of prosecution, 
and may obtain a subpoena to hear judgment, 
and serve the same on the plaintiff.— ^1 16th Gen, 
Ord., Id. 331. 

A few days after the bill was filed, the de- 
fendant became bankrupt, the plaintiff soon after 
obtained the common injunction, for want of 
answer, to restrain an action at law, -and no 
further steps were taken either in the action or 
in the suit for two years. The defendant had 
not got his certificate, but had been declared 
entitled to it. He then put in his answer, and 
was in a situation to move, to dismiss for want of 
prosecution : — Held, that notwithstanding his 
bankruptcy, and the other xiircumstanees of the 
case, he was entitled to an order that the bill 
should be dismissed with costs. — Blackmore v. 
Smith,.! Hall & T. 155 ; 1 Mac. & Gor. 80. 

A bUl was filed against A. and B., A. obtained 
an order to stay proceedings until the plaintiff 
had paid the costs of a former suit for the 
same object, and which had been dismissed with 
costs. The plaintiff not paying the costs, was 
prevented from proceeding against A., and after 
considerable delay, B. procured the bill to be 
dismissed for want of prosecution. — Lautour v. 
Holcombe, 10 Beav. 256. 

The case of Dalton v. Hayter is not overruled 
Arnoldy, Arnold. — Spryev. Reynell,\0 Beav. 351. 

In the General Order relating to dismissal for 
want of protection, the expression " last of the 
answers," means the last of the answers of one 
of the several defendants moving to dismiss ; but 
in the General Order relating to amendments, 
the expression " the last answer," and "the last 
of several answers," means the last of the several 
answers of the several defendants. — Id. 

A motion to dismiss, for wsml of prosecution, 
made after the bankruptcy of the plaintiff, re- 
fused with costs, the proper form of motion 
being, that the assignees do file a supplemental 
bill, within a given time, and in default that the 
bill stand dismissed. — Robinson v. Norton, 10 
Beav. 484. 

A notice of motion to dismiss the bill in this 
cause, for want of prosecution, was given before 
the Vice- Chancellor of England, although the 
suit was attached to the court of Vioe-Chancellor 
Knight Bruce. The Vioe-Chancellor gave the 
plaintiff costs as of an abandoned motion, — 
Eashleighv. Mount, 16 Sim. 390. 

A cause was put at issue, according to the old 
practice, more than two months before the 
Orders of May, 1845, came into operation, but 

no further proceeding was taken in the cause : 

Held, that the defendant could not move to dis- 
miss the bill for want of prosecution, under the 
114th Order, section 4, but must set down the 
cause for hearing according to the old practice 
—Griffith V. Grffiith, 16 Sim. 35, 
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A cause was put at issue, aocor^ing ,tg the 
old practice, so long ago as February, 1816, but 
no further step was taken in it until Novemlier, 
1847, when the plaintiff moved to withdraw the 
replication, £ind file a new one. That motion 
was refused. In December following the de- 
fendant moved 'to dismiss for want of piosecution. 
The Order then made was, that the plaintiff 
should set down his cause on a given day, or the 
bill be dismissed.' Before that day arrived, the 
plaintiff examined witnesses. The defendant 
then moved that their depositions might be sup- 
pressed, on the ground that they had been taken 
after puWcation in the cause had passed, accord- 
ing to the new Orders of May, 1846. The court 
refused the motion, and ordered publication to 
pass on the day before that on which the cause 
was to beset down. — Thomas -v. Lewis, 16 Sim. 73. 

Where the same solicitor appeared for two 
defendants, one of whom had, and the other had 
not, filed his answer so long a time previously as 
to entitle him to move to dismiss the bill for 
want of prosecution, the court refused such a 
motion by the former defendant, with costs. — 
Winthrop v. Murray, 7 Hare, 150. 

Under the Orders of May, 1845, in a case 
where there are several defepdants, any one of 
them may move to dismiss, for want of prose- 
cution, at the expiration of four weeks, after his 
answer is sufficient, if the . plaintiff has since 
taken no step, and that although his co-de- 
fendants may not have put in their answer ; but 
an order to amend, obtained and served after the 
notice of motion, and -before its hearing, is, under 
ordinary circumstances, an answer to the motion 
to dismiss, but the plaintifi' having, by such . 
means, intercepted the defendant's right, must 
pay the costs of the motion. — Lester v. Archdale, 
9 Beav. 156. 

On a motion to dismiss, for want .of prose- 
cution, the plaintiff undertook to file a repli- 
cation. The case stood over to enable him to 
perform his undertaking, and having so done, he : 
was ordered to pay. the costs of the motion. — . 
Young v, Quincey, 9 Beav. 160. 

A plaintiff having one of the defendants under 
his control, kept back his answer, another de- 
fendant put in his answer, and after great delay 
on the part of the plaintiff, moved to dismiss for 
want of prosecution. The plaintiff, to defeat the 
motion, obtained an order of course to amend : — 
Held, that as there was an answer outstanding, 
the order to amend could not be considered 
"irregular," but it was afteryvards discharged on 
other grounds. — Forman v. Gray, 9 Beav. 196. 

Under the General Orders, any defendant is 
entitled to move to dismiss for w^ant of prose- 
cution, after the expiration of six weeks from 
the time when his answer is deemed sufficient. 
Upon such a motion, all unavoidable and all just 
and reasonable causes of delay may be con- 
sidered, and in the cautious exercise of its dis- 
cretion, the court may grant, or refuse to grant, 
any further time the plaintiff may require. — Id., 
9 Beav. 200. 

An order of course, though obtained within 
the time limited by the General Orders, dis- 
charged on the grounds of inexcusable delay of 
the plaintiff in proceeding and getting in the 
answer of a defendant under her control, and 
because it had been obtained for the purpose of 
defeating a motion to dismiss for want of pro- 
secution. — Id. 

On a motion by one of several defendants, to 
dismiss for want of prosecution, it is not sufficient 



for the plaintiff to shew that the answers of 
other defendants have nbt been filed ; he must 
also shew that due diligence has been used in 
getting them in. Plaintiff having failed in so 
doing,- was ordered to pay the costs of the inotipn, 
and file a replication within a fortnight, and in 
default, the bill was ordered to be dismissed with 
costs. — Earl Mornington v. Smith, 9 fieav. 231. 

Pending a reference of title, ordered upon 
motion in a suit for specific performanpe, the 
defendant cannot, under the 1 I4th Order of May, 
1845, disEjiss. the.bill for want of prosecution. — 
Collins v. Greaves, 6 Hare, 696. 

Where a bill has been dismissed'for want of 
prosecution against a defendant, who, at the 
hearing, is held to be a necessary party, the court 
will not allow tKe plaintiff to bring him before 
the court again bj supplemental bill, but will 
dismiss the bill with costs. Affirmed (n 1843. — 
Lautotit v. Holcombe, 11 Sim. 71. 

Where, after notice to dismiss, the plaintiff 
files a replication before thehearingbf the motion, 
the only order made is, that th6 plaintiff do pay 
the costs of the motion ; and the practice is not 
altered by the General .Orders of 1846, — Carry v. 
Curlewis, 8 Beav. 606. 

The replication mentioned in the 11 1th of the 
General Orders of May, 1845, means a replication 
in the form directed in the 93rd of such Orders, 
and, therefore, in a transition case, where a sub- 
poena to rejoin has been served, prior to those 
oirders coming into operation : — Held, that publi- 
cation could iiot pass under the 111th Order, 
without rule or order, and that a special order 
was necessary. — Wheatley v. Wheatley, 7 Beav, 
677. - _ ^ 

Upon a motion to dismiss, under such circum- 
stances, the court will (unless good cause be 
shewn) order that publication do then pass. — Id. 

The words, " last of the answers," in the 114th 
Order of May, 1845, means the last answer of any 
one of several defendants, so that the right of one 
defendant to move to dismiss for want of prose- 
cution, is not delayed by his co-defendants' 
neglect to answer. — Dalton v. Hayter, 7 Beav, 
586. 

A defendant filed a plea, but the plaintiff 
neither set it down nor took any steps for three 
terms. The bill was, on motion, dismissed with 
costs. — Roberts v. Jones, 7 Beav. 266. 

After the filing of the bill, the defendant took 
the benefit of the Insolvent Debtors' Act, and in 
his schedule admitted the plaintiff to be a creditor 
for the subject-matter of the suit. The defendant 
afterwards moved to dismiss the bill, for want of 
prosecution, with costs. The court ordered the 
bill to be dismissed, but without costs, the 
defendant having, by his own act, destroyed the 
subject-matter of the suit. — Branshard \. Drew, 
10 Sim. 240. 

Where a defendant, after his answer is 
deemed sufficient, files a supplemental answer, 
the plaintiff is not allowed two months to except 
to it, but, as it cannot be excepted to without 
leave, it is to be deemed sufficient from the 
time when it is filed ; and, therefore, the defen- 
dant may move to dismiss at the end of two 
months from the filing of the supplemental 
answer. — Barnes v. Tweddle, 10 Sim. 481. 

A plaintiff amended his bUI, not requiring an 
answer ; the defendant, however, answered the 
amendments. Held, that he could not move to 
dismiss, until the expiration of two months from 
the time when the answer was to be deemed 
sufficient, — Strickland v. Strickland, 10 Sim, 628. 
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Bill dismissed >rithout costs, uppn motion, 
.Jiaving been filed tntough a mistake, under which 
both plainti& and defendants were at the time, 
^'—Broughton v. Lashmar, 5 Myl, & Cr. 136, 

Where a sole plaintiff becomes bankrupt and 
the defendant wishes to speed the cause, altliough 
he can obtain no direct ord^r against the assig- 
nees, to continue the suit, lie may move that 
unless they file a supplemental bill within a 
given time, the suit shall be dismissed. — Holt v. 
ffardccutle, 3 Y, & C, 236. 

The 1 Uth Order (art. i) of May, 1846, as to the 
^dismissal of bills for want of prosecutipn, applies 
to cases in which publication passed, under the 
«ld practice, befoie the Orders of May, 1815, came 
into operation. — RoSinsbn v, Purday, i Hafe, 483. 
The lUth Order of May, 1845, as to tbe dis- 
missal of bills for want of prosecutipn, does not 
apply to a case where the subpcena to rejpin had 
been served, and there had been a commission to 
examine witnesses b^ore the Qrders of May, 1845, 
came into operation, but to C£^es where publica- 
tion has not passed, — Prentice v, PUtllips,i Hare, 
484. 

TTpon motion, by oke of several defendants, to 
dismiss the bill, under . the first article of the 
114th Order of May, 1845, the order to dismiss 
will, not be refused, inerely on the ground that 
other defendants have not answered, without 
shewing sufficient cause for the delay, in gettmg 
in the answer of such other ieieiiiaMs,— Stineon 
V. Taylor, ,4 Hare, 608. 

Form of the notice of motion, to dismiss a bill | 
for want of prosecution, where the last step was | 
a replication, filed under the old practice.-^- ' 
Spencer v, Allen, ,4 Hare, 455. I 

Default of six days, in obtaining and serving | 
an order for commission : — Held, not such a want 
of due diligence as to entitle a defendant to an 
order to dismiss, under the 17th Order, and a 
motion for that object was refused without costs. 
Strickland v, Strickland, 4 Beav, 120, 

(5 Vic. 0. 6, s. 2). In an exchequer suit, the 
plaintiff after an order, nut, to dismiss, filed his 
Replication and took no further steps : —Held, 
that it was reasonable that the exchequer prac- 
tice should now be applied to this case, in regard 
to dismissing the bill for want of prosecution. — 
Sheffield v. Sheffield, 4 Beav. 519. 

Where a defendant's title to dismiss, is inter- 
cepted by a step taken by the plaintiff, between 
the notice of the motion, and its being heard, the 
plaintiff must pay the costs of the application. — 
Waller v. Pedlington, 4 Beav. 124. 

A sole plaintiff having died, the court, on the 
application of the defendant, ordered that the ad- 
ministrator should revive, or that the bill should 
be dismissed without costs. - Chowick t. Dimes, 
S Beav. 290. 

On the death of one or two co-plaintiffs, after 
the cause was at issue, it was ordered, on motion, 
that the survivor should revive the suit within a 
fortnight, or in default, that the bill should be 
dismissed with costs. — Lord Chichester v. liunter, 
3 Beav. 491. 

On the motion to dismiss the bill, for want of 
prosecution, under the 16th and 17th (Amended) 
Orders, of 1828, the court will not enter into the 
merits of the cause, to determine whether the 
bill should be dismissed without costs, but will, 
with reference to the question, whether the com- 
mon order should be made, consider only the 
cnnduct of the parties in the cause, in lespeet to 
its prosecution. — Stagg v. Knowles, 3 Hare, 248. 

After a decree, or decretal order, not directing 



inquiries merely, has been made, the bill cannot 
be dismissed. — Hhtckv. Colndghi, 9 Sim. 411. 

Where a plaintiff files a replication, after being 
served with notice of a motion to dismiss, but 
before the motion is made, no order ought to be 
made on the motion, except for the plaintiff to 
pay the costs of it, — Corporation of Dartmouth y. 
Holdaworth, 9 Sim. 383. -■ 

A plaintiff, after being served with a notice of 
motion to dismiss, filed a replication, and in- 
formed the defendant that he had done so, but 
did not tender the costs of preparing and serving 
the notice of motion : — Held, that the defendant 
was entitled to the costs of .the motion. — The Alt. 
Gen. V. Cooper, 9 Sim. 379, 

On the 26th of April, 1838, the plaintiff under- 
took before replication to speed, (see the terms), 
on the 8th of May, he filed a replication, but he 
neither sued out a replication, nor did he take 
any further steps. On the 2l8t of February, 1839 
on the motion of the defendant, the bill was dis- 
missed, with costs, for want of prosecution, — 
Padmore v. Bodfield, 1 Beav. 367. 

In a suit abated by the death of a sole plaintiff, 
the court has jurisdiction to order that his re- 
presentatives shall revive the suit, within a time 
to be limited by the court, or that in default of 
their doing so the bill shall be dismissed.— j^ v. 
Lee,\ Hare, 617. 

One of two co-plaintiffs having become bank- 
rupt, and the other appearing on the motion 
of the defendant to dismiss for want of prose- 
cutipn, and declining to proceed with the cause, 
the bill was dismissed with costs. — Kilminster v. 
Pratt, 1 Hare, 631. 

Plaintiff filed a bill, and obtained an injunction 
to restrain the defendant from proceeding against 
her at law; afterwards the plaintiff became 
bankrupt, and the defendant served her assignees 
with notice of motion, that they might file a sup- 
plemental bill, within a certain time, or that the 
bill might be dismissed. No supplemental bill 
was filed, but the assignees consented to an order 
of dismissal. The plaintiff was not served with 
notice of motion to dismiss, and on that account 
the order was discharged, — Vestris v. Hooper, 8 
Sim. 670. 

A defendant is not at liberty to give a notice 
of motion to dismiss, uutil the whole time allowed 
for performing an undertaking to speed has ex- 
pired, although performance has become impos- 
sible. — WJmlley v. Pepper, 8 Sim. 203. 

The plaintiff, upon motion to dismiss his bill 
for want of prosecution, undertook to speed, and 
in pursuance of the undertaking, filed a repli- 
cation, and served a subpcena to rejoin, but he 
did not move for a commission to examine wit- 
nesses. The defendant afterwards moved to dis- 
miss, for want of prosecution. The motion was 
dismissed, with costs, on the ground that after 
the subpeena to rejoin, the plaintiff not requiring 
a commission, the defendant might himself pro- 
ceed with the cause. — Garden v. Mannitw, 1 
Keen, 380. 

A defendant, ft feme sole, at the time of filing 
her answer, having subsequently married, and 
the plaintiflfe having taken no step in the cause 
for more than two months, she and her husband 
moved, at the Rolls, to dismiss the bill pursuant 
to the 93rd General Kule. His Honour having 
ordered that the plaintiffs should be at liberty to 
amend their bill within a week, by making the 
husband a defendant, and in default thereof, that 
the plaintiff's bill should stand dismissed without 
coats:— Held, on appeal there&om, that this 
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order should be varied, by direc&ig the plaihtifia 
to enter the rule to proceed ■within eight days, 
and in default chereot', that th« bill be dismissed 
with costs. — CAurchv, Nugent, 1 Bru. & Wal. 259. 
Where the same solicitor is engaged for 
several defendants, some of ■whom withhold 
their answers, the court will not allow the others 
to dismiss the bill for ■«'ant of prosecution.— 
4fori<w<y V. Kirwan, Fl. & K. 140. 

Upon a motion to dismiss a bill, for want of 
prosecution, ■with costs, the court ■will not allow 
the plaintiff to go into the merits of the case to 
shew that the bill should be dismissed ■without 
costs. — Carroll v. Vonoghue, Fl. & K. 98. 

II. 3. By Plaintiff. 

If the plaintiff, after the cause is set down to 
be heard, causes the bill to be dismissed on his 
own application ; or if the cause is called on to 
be heard in court, and if the plaintiff makes 
default, and by reason thereof, the bill is dis- 
missed, then, and in such case, such dismissal is, 
unless the court^3therwise orders, to be equivalent 
to a dismissal on the merits, and may be pleaded 
in bar to another suit for the same matter. — 117th 
Gen. «rd., 8th May, 1845, Beav. ed. 332. 

A defendant having answered the bill, and 
having subsequently become bankrupt, and not 
having obtained his certificate, moved for an 
order to dismiss the plaintiff's bill, in circum- 
stances which, but for the bankruptcy, would 
have entitled him to the order, with costs. The 
plaintiff, on the motion, undertook not to pro- 
ceed against the defendant in respect of the 
subject matter of the suit, and the court dismissed 
the bill without costs. — Findlay v. Lamrenee, 2 
De G. & S. 303. 

Semble : After a general demurrer to a bill has 
been overruled, on agreement, the plaintiff is not 
entitled, as of course, to an order dismissing his 
bill with costs. — Cooper v. Lewis, 2 Phil. 178. 

A plaintiff amended his bill, not requiring an 
answer, the defendant, however, answered the 
amendments : — Held, that he could not move to 
dismiss until the expiration of two months from 
the time w^hen the answer was to be deemed 
sufficient. — Strickland y. Strickland, 10 Sim. 628. 

Before appearance, a plaintiff may dismiss his 
bill without costs, — Thompson v. Thompson, 7 
Beav. 350. 

Where, in an injunction suit, the plaintiffs 
moved, before answer, that the bill might be dis- 
missed, and that the defendants might pay the 
costs of the suit, on the ground that the suit was 
occasioned by their wrongful act, and that all 
the purposes of it had been attained by the 
motion for an injunction. The court, although 
considering such an application reasonable, de- 
clined to introduce a new practice by making the 
order. — Langham v. Great Northern Railway Co., 
iDe G. & S. 503. 

Notice of motion by one or two defendants, 
to dismiss the bill for want of prosecution. The 
plaintiff, thereupon, filed a replication to the 
answer of that defendant ; the other defendant 
had not appeared. On the motion being made, 
the plaintiff undertook to dismiss the bill against 
the other defendant, whereupon, the court re- 
fused the motion, but ordered the costs to be 
paid by the plaintiff. — Heanley v. Abrahams, 5 
Hare, 214. , , , . .„ 

Order, on the application of the plamtiff to 
dismiss his bill, with costs, against disclaiming 
defendants, without prejudice to any question, 
how the costs should ultimately be borne. — 
ffailey Vi Lambert, 5 Hare, 178. 



The oourt, although the merits of the case 
appeared to be in the plaintiff's favour, refused 
to allow him to dismiss his bill, without costs, he 
having filed the biU, with knowledge of the de- 
fendant's embarrassed circumstances, and having 
prosecuted the suit, after receiving notice of tlie 
defendant's bankruptcy. — Suckling v. Uaddocks, 

3 Y. & C. 232. 

A plaintiff may obtain the common order, dis- 
mlssmg the bill, with costs, at any time before 
the cause has been actually heard, and even after 
it has been called on for hearing. — Curtis v. Lloyd, 

4 Myl. & Cr. 194. 

A plaintiff cannot, as of course, obtain an order 
to dismiss his bill, upon payment of costs, where 
such dismissal may prejudice the defendant ; and 
where a plaintiff in a cross-suit obtained an order 
as of course, to dismiss his bill, after the original 
bill and the cross bill had been set down to be 
heard together ; the order was held to be irre- 
gular. — Booth V. Leycesier, I Keen, 247. 

II. 4, By Defendant. 

A defendant is not to be at liberty to move to 
dismiss a bill, for want of prosecution, until after 
the expiration of the time, within which a plain- 
tiff may obtain an order to amend such bill, — 
118th Gen. Ord., 8th May, 1845, Beav. ed, 332. 

Bill dismissed for want of prosecution, with 
costs, on the motion of a defendant, who was an 
uncertificated bankrupt. — Blackmore v. Smith, 1 
Mac. & Gor. 80. 

Bill, for an account, by a principal against his 
agent and a person employed by the latter, as 
sub-agent, dismissed as against both, notwith- 
standing the sub-agent had the entire manage- 
ment of the principal's affairs, and had commu- 
nicated with him, directly on the subject of them, 
— Lochwood V. Abdy, 14 Sim. 437. 

On the 25th of July the defendant served a 
notice of motion to dismiss, to be made on the 
29th, the next seal. On the 27th, plaintiff re- 
plied, and tendered 20». costs to defendant, which 
the defendant refused to accept until he had 
ascertained whether he ought to do so or not, and 
the whole of the 28th was allowed him for that 
purpose. At eight o'clock in the evening of the 
28th, plaintiff instructed counsel to appear on 
the motion. At ten in the morning of the 29th, 
defendant said he would accept the costs. The 
court held that he was too late, and ordered him 
to pay the costs of the motion, minus 20s, — 
Piper V. Gittens, 11 Sim. 282. 

An order was made that a cause should stand 
over, with liberty, to the plaintiff, to amend 
within a month, and on his making default, that 
the bill should be dismissed with costs. The 
plaintiff made default, and the defendant obtained 
an order to dismiss without notice. Held, that 
the order was regularly obtained. — Dobede \, 
Edwards, 11 Sim. 454. 

On the death of a sole defendant, the plaintiff 
filed a bill of revivor and supplement against his 
heir, executor, and devisee, but did not obtain 
an order to revive. The devisee joined with the 
heir and executor in moving that the plaintiff 
might revive within a week, or that the suit 
might be dismissed. The motion was refused, 
because the devisee, who was unaffected by the 
revivor of the suit, had joined in it. — Folland v. 
Lamotte, 10 Sim. 486. 

A. and B. sued in respect of a joint sum, and 
B. sued in respect of a distinct separate demand. 
The joint demand failed, but the separate one 
succeeded. The bUl was dismissed as against 
both plaintiffs, but without prejudice to B.'s 
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filuig a s?w feilj. — Gowley v. Cowley, 9 Sun. 

in.— Dismissal' or '^jjpPLEif.ENTAj, fiiLi.. 

Where two persons join as co-plaintiffs in 
jE^pect 9f separate and distinct titles, neither of , 
tnem having any interestiii the title sought to b^e 
enforced by the other, and it appears that one of 
jthem has no title, the bill will he dismissed, • 
geiierally, without prejudice in the other, ob- 
plaintifif enforcing his title ill a separate suit. — 
HichafdsonY, NixmylZan.. & 1^.25^. 

The plaintiff qlalmed to Jie an ii;icumbrancer on 
.certain real estates, and their being outstanJiing 
terms, he filed his bill against the oj;her pities ' 
.interested in the property, to make his security 
,available. By the decree the bijl was retained 
/or twelve nioiiths, with liberj;y to the plaintiff to 
proceed at law touching the matter in question 
in the cause, and the defendants w;ere reg.ttained 
j&om setting iip the outstanding terms and from ' 
pleading the Statute of Limitatiqiis. The plaintiff 
brought an action of ejectment, which was de- - 
fended by one of .the defeaidants, and.a^so by the 
ocjxijpying ' tenants, and the latter, not being' 
parties to the suit, set up the outstanding terms 
and the ptatulje of limitations, and.,thjis, defeated ' 
the plaintiff' iii tliie actipn. The plaintiff (Jien 
filed a 'suppleraentai h'Uj .declaring ,\}rhat had • 
tal^en pl^ce ^t Jlaw, and praying to be let into . 
possession, and that, on lany new trial, j:he de- 
fendants jnight adnait that the pla.intiff's title . 
accrued -svithin twenty years. Afterwards the 
origina.1 decree was %ffirpied by the Lord Chan- 
cellor, The supplemental bUl was brought on 
for hearing before the Jlaster of {he £,olls; — . 
Held, that the prcice^ding' was irregular, and the " 
supplemental bill lyas dismissed, with costs.ir- 
Smith V. Earl of Effmgjiam, .lO.iBeay.. 589. ; 

A, filed an original bill, and afterwards another ' 
which he prayed might be takeji as supplemental 
to the former against B, Some of the statements 
in the latter were not only inconsistent with, bijt 
contradictory to some of the statements in the 
former. Both bills were dismissed wilh costs,-^ 
Blackburn v. Staniland, 15 Sim. 64. 

Residuary legatees filed a bill against the exe- 
cutor, charging him with wilful default, for 
which some grounds appeared by his answer. 
No evidence was entered into and the common 
accounts were directed. The widow, who was 
a defendant and was interested in the estate, 
afterwards filed a supplemental bill, without 
leave, to charge the executor with wilful default. 
Held, that the proceeding was regular, and a 
decree was made, supplemental to the former 
proceedings. — Berrow v. Morris, 10 Beav. 437. 

A. mortgaged to B.. who filed a bill of fore- 
closure, and B., pending the suit, assigned to C, 
who mortgaged to D. and became insolvent. D. 
filed a supplemental bill to have the benefit of the 
suit for foreclosure :— Held, that he was entitled 
to such relief. — Coles v. Forrest, 10 Beav. 652. 

A sole plaintiff became insolvent ; his assignee 
filed a supplemental bill, but, before appearance, 
obtained an order to dismiss the supplemental 
bill, alone, without costs. — Held, regular. — 
T/iompaort v. Thompson, 7 Beav. 350. 

IV. — ^Pbo Conpesso. 

See Vs.. Decueb. — Pn. Cause. 

As to the mode of taking ToiXls, pro eonfesso, 
under the statute.— See I Will. 4, c. 36. 



TJpo;i e.?eeution of attachment, for want of 
answer, against a defendant, or within three 
weeks afterwards, defendant may be served with 
notice pf motion; to be made on some day, not 
legs than three \yeeks after the day of service, 
that the bill may be .taken pro eonfesso, and unless 
defendant answers, or olitains time to answer, 
thejoourj;, if it so thinks fit, may order that the 
bill may be taken pj'o cnrtfesso, against him. — 
7,6th Gen. Ord., 8th May, 1845, Beav. ed. 311. 

Where writ of attaohnjent pannot be executed, 
defendant to be deemed to have absconded, and 
bill may be tak.e9,pr<f cgnfesso, against him. — 77th 
'Gen. 6r4,, Id. 31,?. 

Process to take bill,.pra eonfesso, against ab- 
sconding defendant who has ^imself appeared. — 
,78 th Gen. Qrd., Id, 

Process to take bill, pro eonfesso, against ab- 
.gconding defendant where appearance has been 
entered for him.-^79th Gen, Ord., Id. 313. 

Defendant in ci^^tpdy upon submittingto decree 
pro confes^, may appj.y fo; his discharge. — 80th 
Gen, Ord., Id. iH. 

No jcauge, in whiph an order is made that a 
bi,llbe'takeii,^o eonfesso,, against a defendant, is 
to be he,ard on the saQie day on which the order is 
made,.but.lhe pause is to be set down to be heard, 
and the oouit may appoint a special day for 
hearing thereof, — ^^Slst Gen. Ord., Id. 314. 

Defenija.nt waiving objection to the order, to 
takehijl, pro eonfesso, entitled to be heard to argue 
the case upon the merits, as stated in the bill. — j.d. 

At Any time within tliree weeks after the exe- 
cution of an attachment for want of answer, the 
plaintiff may serve a defendant so attached with 
a notice of .motion, that the bill may be taken 
pro eonfesso against him, and may move the court 
accordingly, as directed by Order 76th. — 16th 
Gen. Ord., Art. 49, 8th May, 1845, Beav. ed. 291. 

A defendant in custody, under process of con- 
tempt, for not appearing or not answering, may 
be brought up so as to satisfy the 5th Rule of 
1 Will. 4, c. 36, s. 15, during vacation, provided 
it be within the period pointed out by that rule 
for the purpose. — Clark v. Clark, 1 Phil. 116. 

A habeas was issued, under the usual order, to 
bring up a defendant in contempt, for the purpose 
of a motion to take the bill pro eonfesso against 
him ; on his being brought up, the motion was 
refused with costs, but that decision was reversed. 
Appeal, and a new habeas was afterwards issued, 
under the same order, for the purpose of a re- 
newal of the motion : — Held, that the second 
habeas was regularly issued without a new order 
for it, on the ground that, owing to a mistake of 
the court, the original order had been satisfied 
by the first habeas. Where a bill against several 
defendants has been taken, pro corfesso, against 
one, the clerk of records attending for that pur- 
pose with the record, it is not the practice to 
require the clerk's attendance a second time on 
the hearing of the cause eigainst the other de- 
fendants. Under the 5th Rule 11 Geo. 4, & 1 
Will. 4, c. 36, s. 16, if the thirty days therein- 
mentioned expire out of term, the defendant may 
be brought up to the bar of the court, at any time 
during the vacation, without waiting for the four 
first days of the following term. — Needham v. 
Needham, 1 Phil. 640. 

A bill was taken pro eonfesso, and was served, 
but the defendant could not afterwards be found, 
liberty was given to the plaintiff^ under the 88th 
Order of 1846, to issue and execute such process 
of contempt as he might be advised, to compel 
the performance of the decree. — Browne v. Home, 
10 Beav. 400. 
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A subpoena served under the foreirti process 
act, on a defendant, resident abroad, is duly 
served within the 8th General Oi'der of August, 
1841, and if he does Hot appesir, the plaintiff may 
cause an appearance tri be entered fof him, and 
proceed to take the bill pro confesso. — Fhght v, 
Camac, 13 Sim. 32. See 31st Order, qf May, 1845, 
as the 8th Order of August, 1841, is discharged. 
A defendant against whom a subpoena Was 
prayed, when He should come within the juris- 
diction, remained put Of the, jurisdiction at the 
hearing of the cause : — Held, that the forih of 
praying the sub^oSna, was no.objectioji to the bill 
being taken pro confesso, against hmi.-— /rf. 13 
Sim. 413. 

Practice oii taking bills, pro confesso, under the 
77th and 78th orders of May, i>45, against a 
defendant, deenied to have absconded after ap- 
pearance bv his dwa ^hcitai.— Courage v, gar- 
den, iHare, i8\. . • 

The Orders of May 184.?, do not taTiie away the 
right of proceeding upon contempt, to take the 
bill pro confesso, under the Statute, 1 Will. 4, o. 
36.— Jf^ilkin v. Ndinbi), 4 Hare; 476. , ■ 

Upon the proceedings under a decree,' taking 
the bill pro confesso, for want of ari answer, in a 
foreclosure suit, the defendsint, notwithstanding 
he is in contempt, ought to be served with 
warrants to attend the master. ; 

An order absolute',' in the first ihstaiice, to con- 
firm the report made lindfer a decree, taken pro 
confesso, for want of an answer is irregular. — 
King v. Bryant, 3 Myl, & Cr. 191. 

When a defeildant, against whom ari order of 
Serjeant-at-arms has issued, for want of an an- 
swer, and non est inventus has been Returned, 
files his answer and gets the common Order for 
clearing his contempt; on payment of costs; and 
the answer is afterwards successively excepted to 
for insuiEcienc^, the plaintiff is entitled to take up 
and go on with the process of contempit from 
the point at which it Was stopped by the order 
for clearing the contenipt, and, therefore, a 
sequestration, for want ol ari answer to the ex- 
ceptions sued out immediately on the defendant's 
submitting to answer them, and a consequential 
order to take the bill pro confesso, are regular. 

Under the circumstances a defendarit, who had 
got into contempt to a sequestration, tor want of 
an answer, and against whom an order for taking 
the bill pro confesso, had beeri obtained; and a 
decree made accordingly was allowed, notwith- 
standing upon certain terms, and upon paying 
the costs of all ^i" prior proceedings, to put in an 
answer with a view to the cause being regularly 
heard. — Taylor v. Sainon, 3 Myl. & Cr. 109. 

Bill against two executors, one of whom is 
attached for want of an answer, and dischargedj 
The cause may be heard on a supplemental bill, 
taken against him pro confesso. — Hughson rt 
Cookson, 3 y. & C. 679. 

"Whether pending a reference as to the poverty 
of the defendant, time runs against the plaintiff 
for taking the bill 'pro confesso — Semble: not. — 
Potts v. Whitmore, 8 Bcav. 317. 

Practice as to taking bills pro confesso. — 
Sroione v. Howe, 8 Beav. 607. 

The order referred to in the 81st General 
Order of May, 1845, is not the decree that the 
bill be taken pro confesso, but the preliminary 
order, that the clerk of records do attend with 
the record. — Id. 

The object of the 81st Order of May, 1845, was 
to assimilate the practice, where there is one 
defendant, to that where there are several.— /rf. 



Where an issue ia directed by the court, and 
the plaintiff makes default in going to trial, it 
will be taken pro eonfesio, agairist him, unless 
reatsonable cause for the neglect be shewn. A 
tiegotiatiori for & com{>romise :-^Held, in ?uch a 
offse to be a reasonable <sa.\&ei^-Johnilon v. Todd^ 
3 Beav. 218. , , 

Under the 1 Will, i, o. 36, a deciree, even 
wherd there M but one defendant, cannot be 
tak^ pro confeaioi on motion.—^ Collins v< 
; Coltyer, ? Beav. 600, 

: Bill oi'dered to be tikeri pro confeasdi in vacaJ 
^ion, under the Statute 1 'Will, i, c. 36, s. 15, 
rule 2. — Simmons v. Wdodj 2 Hare, 644. 

A defendant in contempt for not answering the 
bill — brought to the bar and remanded — and 
tfgain brdught rip by habeds corptes-t twenty-eight 
days after having been remanded, upon motiotf 
to take the bill prd confesso, under the Statute 1 
Will. 4, e. 36, 5. 15, rule 2, may file his answer 
after the ' riiotion is made, and — Semble : At tM 
latest time on that day. — ICobinson v. Stanford, 2 
Hare, 149. 

An afijd.ayit that the deponent had used all 
due diligence t6' discover whei'fe the dtefendant 
resided; or where her last plaice of residence vvas, 
but without success; save that he had been in- 
formed and believed that she had assuriied male 
attir'e,' in order to disguise herself, and that she 
■^as occasionally seen ill the neighbourhood of Ef 
certain place, is suiiicient to warrant the court in 
riiafcing ari order under 11 Geo. 4 & 1 Will. 4, c. 
36, s. 8, .with a view to taking the bill pro con- 
fbsso.-^draver v. Templei 9 Sini. 523. 

Where the master had reported that a de- 
fendant is unsfble, by reaison of his poverty, tol 
employ d solicitor to put in his answer, the court 
will, by one and the same, order, direct counsel 
and a solicitor to be assigned to the defendant for 
the purpose Of prittirig in his etrisw'er, and that a 
Habeas corpus do issue against him, and that the 
plaintiff's clerk in court do attend with th^ 
record on the return of the writ, in order that 
the bill may be taken pro cohfessO against the 
defendant, uriless he shall, in the mean time, put 
in his answer. — Welford v. Daniel, 9 Sim. 652; 

The Attorney Gerieral not having answered 
the bill within a reasonable time; the coure 
ordered that he should put in his answer within 
a week after service of die order; or that the bill 
should be taken pro confessoj against him.-*~ 
Oroorri v. Att. Gen. and others, 9 Sim. 323. 

Order made upon inotion, fixing a time for the 
performance of an act which a decree, made 
upon a bill taken pro confesso, had ordered to be 
done. — Needham v. Needham, 1 Hare, 633. 

Cause of proceeding to take a bill, pro confesso, 
against a cdrporationi-^incAwood v. Mareey, 8 
Sim. 201; 

By suffering the bill to be taken as confessed 
against him, the defendant admits the facts 
stated in it, but the plaintiff must shew that tJie 
facts so admitted entitle him to relief. — Simmonds 
V. Palles, 2 Jon. & L. 489. 

The plaintiff is not entitled as of course to a 
decree against a party, as to whom the bill has 
been taken pro confesso, he is boimd to make out 
his case and establish his right to the relief sought. 
—Lloyd V. Lloyd, i Dru. & W. 364 ; 2 Con. & L. 
692. 

On a motion to take a bill pro confesso, against 
the guardian ad litem, of a lunatic, tiie order was 
made on the terms of serving notice on the nearest 
relations of the lunatic and.guardian, — Crmoford 
v. Kernaghan, 1 Dru. & Wal. 196. 
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See Pii. Bill OP Discoteey. 

Discovery being lieoeasary tojiistioej the cotirt 
may order defendant to temain in custody until 
answer.— 1 Will* 4, c. 36, Rule 12, Edwardes, ed. 
273. 

In a bill for discovery, when this order is made, 
the plaintiff is not bound to proceed to take the 
bill, pro cor^eaao, and the above order may be 
xaaAe ex parte. — Maitlandy. Rodger, 8 Jur. 371. 

Affirmed by the Lord Chancellor; . 

Defendant may, by answer, protect himself 
from giving discovery. — 38th Ge?s. Ord., 26th 
August, isll, Beav. ed. 175. 

Costs of cross bill for discovery only to be in 
the discretion of the court at the hearing of the 
original cause. — 41st Gen. Ord,, Id. 176. 

The costs of a bill of discovery, filed by any 
defendant to a bill for relief, are to be costs in 
the diiginal cause, unless the court otherwise 
orders. — ^125th Uen. Ord.t 8th May, 1845, Beav. 
edj335. 

A bill of discovery is hot within the 12th Order 
of May, 1845, unless it be a cross bill in aid of a 
defence to an original bill. — Heming v. Dingwall, 
2 Phil. 212. 

A defendant to a bill for discovery, and to per- 

EetUate the testimony of witnesses, is entitled to 
is bosts of the discovery, although he has ex- 
amined witnesses in chief. — Slurine v. Powell, 15 
Sim. 81. 

, A defendant is not bound to discover the prin- 
cipal factj or any one of a long series or chain 
of facts, which msiy contribute to establish a 
Criminal charge against himself, and he cannot 
■Waive this right by any agreement. — iee v. Bied, 
6 Beav. 381. 

Pending the proceedings in the cause, the 
plaintiff indicted the defendants in respect of the 
same transactions, the time for answering was 
extended until after the trial of indictment. — Id. 

The discretion given to the court by the 41st 
Order of August, 1841, as to the costs of a cross 
bill of disdoveryt cannot be exercised before the 
hearing of the original suit, although the plaintiff 
in it dismisses his bill immediately after putting 
in his answer to the cross bill. — Skipworth v. 
WestfieM, 13 Sim. 265. 

Before answer to a bill of discovery, motion 
to exputlge amendments made with a view to 
converting it into a bill for relief allowed.— 
Parker v. Ford, 1 Coll. C. C. 506. 

Demurrer allowed to a bill of discovery in aid 
of the defence to a suit in a foreign ea\a\,.-^Berit 
V. Young, 9 Sim. 180. 

Plea to a bill for discovery, filed aftei: demurrer 
to a plea at law, alio wed.— Siewort v. Lord Nttgent, 
1 Keen, 201. 



to stay all proceedings in the original suit, until 
A. B. had answered the cross bill. Held, 
notwithstanding what is said in Rankissenseat v. 
Barker, ,1 Atk. 20, that this was irregular.— 
Wigley v. Whittaker, 1 Beav. 349. 



VI.— Cross Bill. 



Costs of cross bill of discovery, to be in the 
discretion of the court at the hearing of the 
original cause. — 41st Gen. Ord., 26th Aug., 1841, 
Beav. ed. 176. 

The costs of a bill of discovery, filed by any 
defendant in a bill for relief, are to be costs in the 
original cause, unless the court otherwise orders. 
125th Gen. Ord., 8th May, 1845, Beav. ed. 335. 

A. B., resident abroad, filed a bill against 
C. D., whereupon, C. D. filed a cross bill ; and 
C. D., before answering the original bill, moved 



"VTI. — 0* iNTEKPLBADtE. 

See Pl. Bill of InterpleAdeb. 

An appplieation by a sheriff vpho, in the exe- 
cution of a fi. fa. for costs, under the Order of 
May, 1839, had seized goods ^hich were claimed 
as the property of third patties, to be protected 
from an action, and that the claimants might 
come, in pro interessa sua, refused. The sheriff 
not being like a sequestrator, an officer of this 
court, and the protection given to him, by the 
Interpleader Act, being confined to execution of 
process at law. — Rack v. Cook, 2 Phil. 691. 

It is irregular, in an interpleading suit, to 
direct any inquiries as to the conflicting claims 
of the defendants, until the answers of all of 
them have been put in. 

Where an injunction has teen granted in an 
Interpleading suit, all the defendants are in- 
terested in it, and all ought, therefore, to be 
served with notice of a inotion to dissolve it. 

On a motion to dissolve an injunction, in an 
interpleading suit, an order was made directing 
an inquiry as to the title of the defendant who 
moved ; but with respect to the co-defendant 
who had not answered, and did not appear upon 
the motion, only directing an inquiery whether 
he had made a claim. After the master had 
made his report and the court had pronounced 
its final order, the order of reference was dis- 
charged, and the consequential proceedings set 
aside, at the instance of the plaintiff, on the 
ground : — Firstly, That the order was irregular, 
in not reciting an affidavit of Service on the ab- 
sent defendant. Secondly, That it was contrary 
to the practice, to direct any inquiry as to the 
title of the defendants, until the answers of all 
of them had come in ; and Thirdly, That the 
inquiry actually directed was defective, in not 
extending to the title of the absent defendant as 
weU as to that of the otheri — Maaterman v. 
Lewin, 2 Phil. 182. 

The plaintiff in interpleader undertakes, by 
his suitj to use all proper diligence to get in the 
answer of, or take the bUlj pro confesso, against 
each of the defendants ; and if any delay should 
occur in such proceedings, any defendant may 
apply as against the plaintiff for a dissolution of 
the injunction or for the delivery up of the subject 
of interpleader, as the case may be. — East and 
West India Dock Conyaany v. Liitledale, 7 
Hare, 57^ 

By the common order for an injunction in an 
interpleader suit, the injunction is directed to 
issue, upon bringing the fund, in question, into 
court J and if, without the special direction of tiie 
court, the order is so drawn up, that it does not 
make the bringing the fund into court a condi- 
tion precedent to the issuing of the injunction, 
the order will be discharged for irregularity. 
Semble : If there is not time to bring the fund 
into court, a special order will be made to provide 
for the emergency. 

A party against whom such a double demand 
is made, as to entitle him to file a bill of inter- 
pleader, is not bound to file it, so long as the 
cause of proceeding, taken by the Sffereut 
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claimants, is such as, if persevered iiij will deter- 
mine their respective rights, as between them- 
selves, without tlie intervention of this court 
by interpleader. 

Where the coilrt sees that the continuance of 
the injunction^ in an interpleading suit, in full 
force, may have the effect of enabling a; stranger 
to deprive the parties to the suit of the legal 
rights which they have already acquired, the 
injunction will %e suspended so far as to allow 
proceedings at law to go on to judgment, — 
Sieveking v. Behrera, 2 Myl. & Cr. 681. 

Two pEtrties claimed a real estate under dif- 
ferent wills, the validity of Which wfere in 
controversy. An action being brought against 
the tenant, by one of the claimants, he ffled his 
bill of interpleader against both claimants, and 
obtained ah injunction on bringing his rerit into 
court. Some delay having occurred, in getting 
in the answer of one of the defendants, the other, 
who had filed his answer, moired io dissoite thfe 
injunction and have the rent paid out to him. 
The aiiswer of the other defendant having been 
filed before the motion came on, the court, on 
motion, directed an issue to determine the rights 
of the defendants, and continued the injunction 
on the tenant continuing to pay his rent into 
court. — Tovmley v. Deere, 3 Beav. 213. 

injunction to restrain prodeedings, in an issue 
at lawi directed by a Judge of the Court of 
Queen's Benph, under the Interpleader Act. — 
Langfoh v, Horton, 3 BeaV. 464. 

When a bill of interpleader is filed by the 
officer of a company, on behalf of the company, 
the affidavit annexed ought to state, not that the 
plaintiff does not collude, but that, to the best of 
his knowledge and belief, the company do not 
collude with the defendants. - B%gnoU o, Attd- 
fon</, 11 Sim. 23. 

Where one of the defendants to a bill df inter- 
pleader is suing the plaintiff, in equity, and ano- 
ther is suing him at law, the court will grant an 
injunction, to restrain the suit in equity, as well 
as the action at law. — Cniw/brd v. Fisher, 10 Sim, 
479. 

Circuihstances under which no costs will be 
ordered to be paid, as between co-defendants, in 
an interpleading suit. — Meiix v. Bell, 1 Hare, 73. 

A supjilemental biU of interpleader : — Held, to 
be regular, although filed in respect of a sum, 
amounting to less than £10. — Crawford v. Fisher, 
1 Hare, 436. 

The common order for an injunction, in an 
interpleading suit, is irregular, if it does not 
make the issuing of the injuhctioni dependent on 
the payment of money into Court; — PavM v; Von 
Melle, 8 Sim. 327. 

In an interpleader suit, the plaintiff obtained 
an injunction against the proceedings at law, 
upon the terms of paying the tent claimed into 
court. One defendant answered, and before the 
other defendant had answered, (there being pro- 
cess against him), entered a conditional rule to 
dissolve the injunction, such rule is irregular. — 
Swanston v. Simpson, 1 Jon. & Ca. 188. 

The plaintiff in an interpleader suit may be de- 
prived of his costs, and may be decreed to pay 
the costs of those defendants who have acted 
properly. Defendants, who, by persisting in an 
unfounded claim, have caused the suit to be pro- 
ceeded with, may be decreed to pay the costs of 
their co-defendants, and of the plaintiff, so far as 
the suit was properly instituted.^GZynn v. Locke 
2Con. &L. 21. 

Upon a motion for an injunction, m an inter- 



pleader suit, the plaintiff need not file an affidavit, 
verifying the statement in the bill but one deny- 
ing collusion between him and the defendants^ 
will sumxet-^Meredyth v. MoHoy, Fl. & K. 199. 



Vni.— Or Review. 
See Ft. BiM op Review. 

When an application is made for leave to file A 
supplemental Dill of review, on the ground of the 
discovery of new evidence, the question is not 
merely whether the evidence is material, but 
whether it is of such weight, as when taken iit 
connection with the mass of evidence, adduced 
on both sides, at the former hearing, would have 
been likely had it been then brought forward, to 
have turned the scale. — Uangate v. Gascoyne, 2 
Phil. 25. 

After decree, in a suit against the heir of A.< 
the plaintiff petitioned lor leave to file a bill of 
review, alleging error, apparent on the face of the 
decree, and also that the plaintiff had discovered 
since the hearing, that the defendant was the 
executor of A., and that it was essential to the 
establlishment of the plaintiffs rights, to bring 
the defendant before the court, in his executorial 
character.. Petition dismissed because a bill 
of review for error apparent may be filed, without 
leave of the court i and, because the defendant 
had admitted in his answer^ that A.'s will was in 
his possession, — Trulock v. Bahey, 16 Sim. 266. 

In support of a bill of review, fot error in a 
decree, the pleadings in the cause cannot be 
referred to. Nothing can be looked at but thei 
decree itselfi— /rf. 16 Sim. 277. 

Where a decree is not a personal one, it is not 
within the 26th of Sir R, Bolton's rules, and a bill 
of review and reversal may be filed, without the 
decree being first performed. — Kelly v. Lenrumi 
n. & K. 90. 

A petition for a bill of review was presented; 
on the ground of a discovery made, (soon after, 
the decree in the cause); that some copies of 
papers, therein put in evidence, were not in con- 
formity with the original : — Held, that as thosd 
papers could not; of themselves, have led to a 
diffetent result, the petition for leave to file a bill 
of review, had been tightly dismissed. — Charts 
v. trevelyan, ll Clk. & Fin. 714. ■ 

The mere priority of a former decree, cannot 
be questioned by a bill of review, it is only where 
there is error on the face of it, that such a bill 
can be sustained. — Uaig v. Xfoman; 8 Clk. & Fin4 
321. 



IX, — Of Eevivob. 
^e Pi.. Bill of Hevitos. 

The plaintiff in a bill of revivor, or of revivor 
and supplement; is entitled, as of course, upon 
motion or petition to the common order to revive, 
if a defendant, having appeared in person, or by 
his own solicitor, does not, withm eight days 
after such appearance, plead or demur to the 
whole bill, or to so much thereof as prays the 
revivor, — 61st Gen. Ord., 8th May, 1841, Bear, 
ed. 306, 

Defendant not . pleading or demurring within 
eight days after appearance has been entered for 
hmi, the court may make the common order to 
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revive upctt motioK, such, notice of motion to be 
served on defendanti— 62nd Gen. Ord., Id., 307. 

On death of sole plaintiff, court may order re- 
presentative to revive, or dismiss the biU,-^63rd 
Gen, drd.i Id. 

Bill of revivor not t(J contain pleadings iil ori- 
ginal Suit, unless the special circumstances of the 
case msiy re(iuire it.-^9th Gen, Ord,^ 26th Aug., 
184ii BeaV. ed. 178. , , 

Plea to a bill of revivor, overruled on a .point 
of form as tendering , an immaterial issue. — 
Andretts v. Lockwood, 2 Phil. 398. 

A bill of revivor and supplement, is within the 
2Srd & 24th Orders of August, ISil.—Walcot v. 
Walcoi, 10 Beav. 20. 

After decree, the pMntitf died ; and one of the 
defendants filed a bUl of revivor against his exe-- 
cUtor, but for several, months neglected to obtain 
an Order to revive. The court gave the executors 
liberty to revive the suit, if the plaintiff, in the 
bill of revivor, should not revive it within a week. 
-^Goodman v. Coomhes, 12 Sim. 41. 

A bill was, at the hearing, held defective for 
want of parties and stood over ; another bill was 
filed,.8tatlng, that at the hearing the sole plaintiff 
was dead, and stating circumstances intended to 
remove the objection for want of parties, and 
praying the discharge of the former order and a 
revivor. A demurrer for want of parties was 
BMSttunei.—'Egremont v. Cornell, 5 Beav. 620. 

The 49th Order of August, 1841, does not dis- 
jtense with the necessity, of stating, in a bill of 
revivor, so much of the pleadings in the original 
suit, as is sufficient to shew the title of the 
plaintiff as .against the defendantj to revive the 
BUit.-^GVi^iA V. Rivkets, 3 Hare, 4^6; 

If the statementin the bill of, revivor does not 
shew a title to revive, the plaintiff cannot, on de- 
murrer, supply the defect, by reading the record 
of the original bill, although, that record be re- 
ferred to ia the bill of revivor. — Id. 



Tjie title to revive the suit against the defendant 
is not shewn by the mere statement that such 
defendailt is the representative of a party, who 
had answered the original bill;— /rf. 

The plaintitf cannot, on demurrer, sustain the 
bill, by waiving the relief prayed against the de- 
jnuriring defendant. — Id. 

On the death pf a sole defendant, the plaintiff 
filed a bill of revivor and supplement, against his 
heir, executor and devisee, but did ndt obtain an 
order to revive. The deVisee joined with the 
heir and executor in moving, that the plaintiff 
might revive within a week, oi that the suit 
might be dismissed. The nlotion was refused, 
because the devisee who was Unaffected by the 
• revivor of the suit, had joined in iU-^Folland v. 
Lamoite, 10 Sim. 486. 

A bill of revivor cannot be demurred to, for 
want of a patty who was not before the court, at 
the time of the abatement, although the suit 
might have been imperfect without such party, 
for it is not the office of a demurrer to a bill of 
revivor, to corl'ect such imperfections. — Metcalfe 
V. Metcalfe, 1 Keen, 74. 
, Where the provisional assignee of the Insolvent 
Court, is a party defendant to a suit, and dies, the 
new provisional assignee may be made a party, 
by bUl of revivor mierely. — O'Brien v. Mahon, 2 
Joii. &L; 201. 



X.— ^To PerpetuatS. 

The court will not, even before replication, dis- 
miss a bill to perpetuate testimony, for want of 
prosecution, but will order the plaintiff to reply, 
and examine his witnesses and procure the 
ex^minatibn, to be completed by a certain time, 
and in default thereof, to pay the defendant his 
costs of the suit.^Seotiare v. Carpenter, 11 Sim. 
22, 



GASES, SPECIAL. 



CaS^S, SPECIAIii 

The fees to be received and taken by the 
registrars and their tlerks, and by the clerks of 
records and writs, and their clerks respectively, 
for filing a special case, and all probeedings 
thereupon, are to be the same as are now re- 
ceived and taken by them respectively for filing 
a bill, and for proceedings in suits instituted by 
bill, and the fees to be received and taken by the 
registrars and their clerks tor setting down ex- 
ceptions, scandal, impertinence, and insufficiency, 
and for orders made thereon, are to be the same 
as are now received and taken for setting down 
exceptions, and for orders made thereon. — 28th 
Gen. Ord., 2nd Nov., 1850. 

Power given to persons interested in questions 
cognisable in Court of Chancery, to state special 
cases for the opinion of the court. — 13 4t 14 Vict., 
c, 35, a. 1. 

Howlimatio may concur. — Sec. 2. 

How married women may concur. — Sec. 3. 
' How infant may concur. — Sec. i. 

How special guardian may, to be appointed for 



a lunatic not found siich Ijy commission, and for 
infant.— ^Sec. 5. 

Order to appoint special guardian of an infant 
may be discharged by court if made without 
notice.— iSeo. 6. 

How such special cases to be entitled. — Sec, 7. 

Form of special case. — Sec. 8. 

Special case to state how guardian constituted 
and the concurrence of married women. — Sec. 9. 

Special cases to be signed by counsel and filed, 
appearances to be entered by defendants. — Sec, 
10. 

After a special case filed, parties to be bound 
by statements after defendants have appeared, 
except married women, infants, and lunatics, 
who are not to be bound till leave given by court . 
to set it down. — Sec. 11. 

How case to be set down for hearing. — Sec. 12. 

When a married woman, infant, or lunatic, is 
a party, application to be made to court for leave 
to set the case down. — Sec. 13. 

Upon hearing court to determine question and 
make declaration. — Sec. 14. 

Proviso that a case may be sent to common law 
oouit. — Id. 
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Proviso that court may refuse to decide. — Td. 

Protection to be afforded to, trustees by decla- 
ration. — See. 15. 

The court may suspend the acting upon decla- 
r«tion. — Sec. 16. . 

Special case to be a Us pendens, and may be 
registered — Sec. 17. 

Mode of identifying documents, and court may 
order production. — Sec. 18. 

Court, on application of executors or adminis- 
trators, may, by order of course, direct it to be 
referred to a master to take an account of debts 
,^d liabilities. — Sec. 19. 

Master's report may be objected to, by motion 
to the court, of -which notice should be given. — 
Sec. 20. 

Proceedings of the court on such motion. — Sec. 
21. 

If debts or certain liabilities allowed and not 
paid or provided for, order may be made for pay- 
ment or accounts. — Sec. 22. 

Court, on application of executors or adminis- 
trators, may direct appropriation of money to 
answer contingent liability Sec. 23. 

Court may restrain proceedings against exe- 
cutors and administrators. — Sec. 24. 

Protection to be afforded to executors and ad- 
ministrators. — See. 25. 

Notwithstanding provisions of 3 & 4 Will. 4, 
c. 94, judges of the court may hear and determine 
applications mentioned in act, if they think fit. 
—Sec. 26. 

Exceptions for scandal, impertinence, and in- 
Stti&ciency to be heard by the court. — Sec. 27. 

Power for court, notwithstanding any rule, 
&c., to the contrary, to receive proof by affidavit. 
— Sec. 28. 

Certain provisions of 53 Geo. 3, c. 24, and 5 
Vic, c. 5, repealed in part. — Sec. 29. 

Power to Lord Chancellor, &c., to make gene- 
ral rules and orders from time to time. — Sec. 30. 

Rules and Orders to be laid before Parliament, 
and to be binding from the time appointed or 
from the making, imless objected to by vote of 
either House of Parliament. — Sec. 31. 

Kules and orders not laid before Parliament 
within time limited to be void. — Id. 

Until rules or orders are made, and if not ap- 
plicable when made, practice to be according to 
this act, and practice of the court. — Sec. 32. 

Decrees and orders to be subject to appeal, &c. 
— Sec. 33. 
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Bills and informations to be marked L. C, or 
M. B. These words to be entered in Six Clerks' 
Books. — 1st Gen. Ord., 6th Mav, 1837, Beav. ed. 
109. 

Vol. II. 



Duties of Six Clerk to be performed by Clerks 
of Records and Writs. — 3rd Gen. Ord., Oct. 1842. 

Certificate of Six Clerk that cause ready for 
hearing to be similarly marked. — 2nd Gen. Ord., 
Beav. ed. 110. 

As to • causes now in court and not heard, 
plaintiff's clerk in court to -certify anterior pro- 
ceedings therein, and thereupon certificate to be 
marked L. C, or M. R., according to the circum- 
stances. — 3rd Gen. Ord., Id. 

No cause to be set down for hearing, unless 
certificate marked. — 4th Gen. Ord., Beav, ed. 
Ill, 

Petition to set down plea, &c., to state whether 
bill marked L. C„ or M. R.— 5th Gen. Ord., 
Beav. ed, 112. 

What causes and matter to be set down before 
the L. C— 6th Gen. Ord., Id. 

Pleas, &c., when marked L. C. — 6th Gen. 
Ord., Art. 1, 6th May, 1837, Beav. ed. 112. 

Causes when certificate marked L, C. — Art. 
2, Beav, ed. 113. 

Causes on further directions where decree by 
L. C, or V. C.—Art. 3, Id. 

Exceptions on decree by L. C. or V. C. — Art. 
i,Id. 

Petitions under liberty to apply, in decree of 
L. C. or V. C, to be heard by L. C— 7th Gen. 
Ord., Id. 113, 

Proceedings so set down before L, C, to be 
determined, &c„ as heretofore. — 8th Gen. Ord., Id. 

What interlocutory applications to be made to 
theL, C.,or V. C— 9th Gen. Ord., Beav, ed, 114. 

When bill marked L, C.—ld., Art. 1. 

When cause not set down, and order on merits 
has been made by L. C. or V. C, alone, — Id., 
Art. 2. 

Where such orders made by both courts, but 
the last made by the L. C. or V. C.~Id., Art, 3. 

Where cause set down before L. C, — Id., 
Art. 4. 

When decree, or last decretal order, made by 
L, C. or V, C.—Id., Art. 6, 

If not made on appeal from M. R, — Id. 

What causes and matters to be set down before 
the M. R.— 10th Gen. Ord., Id. 

Pleas &c., where bill marked M, R. — Id., Art. 
1, 115. 

Causes, when certificate marked M. R. — Id., 
Art. 2. 

Causes, on further directions, where decree by 
M. R.— Id., Art. 3. 

Exceptions on decree, by M. R. — 10th Gen. 
0»-rf.,Beav. ed. 116. 

Petitions, under liberty to apply, in decree of 
M. R., fo be heard by M. R. — 11th Gen. Ord., 
5th May, 1837, Id. 1 15. 

What interlocutory applications to be made 
to the M. R. — 12th Gen. Ord., Beav. ed. 116. 

Where bill marked M. R. — Id., Art. 1. 

Where cause not set down, and order on 
merits has been made by the M. R. alone. — Id.. 
Art. 2. 

Where such orders made in both courts, but the 
last made by the M. R. — Id., Art. 3. 

Where cause set down before M. R. — Id., Art. 4. 

Where decree, or last decretal order made by 
the M. R.—Id. Art, 6, 

Exceptions as to certain interlocutory appli- 
cations — 13th Gen. Ord., 5th May, 1837, Id. 116. 

Applications for orders of course excepted.-— 
14th Gen. Ord., Beav. ed. 117, 

Where order, nisi, obtained, as of course, at the 
rolls, in causes marked L. C, cause to be shewn 
before the L. C, or V. C.—Id. 

Q 
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Where reference to the master, obtained, as of 
course, at the rolls, in causes marked L. C, ex- 
ceptions to his report to be heard by the L. C. or 
V. C, and vice versa. — Id. 

In the vacations, applications for special orders 
may be made to any of the judges. — 16th Gen. 
Ord., Beav. ed. 118. 

How to be made. — Id. 

Order to be re-heard, by L. C. only. — Id. 

On summary applications to L. C, all subse- 
quent proceedings therein to be heard by the 
L. C. or V. C— 16th Gen. Ord., Id. 

And vice versa, as to summary applications to 
the M. 'R..—Id. 

The Eight Honourable Charles Christopher, 
Lord Cottenham, Lord High Chancellor of Great 
Britain, doth hereby order and direct, in manner 
following ; that is to say, that aU causes required 
to be heard before the Lord Chancellor, or one 
of the Vice-Chaucellors, shall, on and after the 
1st day of March next, be set down for hearing, 
by the registrars upon production to them of the 
certificate of the proper officer, that the same is 
in a fit state to be set down for hearing, with- 
out any fiat, order or direction from the Lord 
Chancellor for that purpose. That on and after 
the said 1st day of March next, all causes for 
further directions, or on equity reserved, after a 
trial at law, shall have been had, or the certificate 
of a court of law shall have been obtained, in 
pursuance of a decree or order, pronounced by 
the Lord Chancellor, or one of the Vice- Chancel- 
lors ; and all pleas, demurrers, exceptions, and 
objections for want of parties, required to be 
heard before the Lord Chancellor, or one of the 
Vice- Chancellors, shall be set dovraby the regis- 
trars for hearing, on orders drawn up by them, 
upon petition, to the Lord Chancellor, left with 
the registrar, without any fiat or direction from 
the Lord Chancellor. That, in lieu and instead 
of the fees heretofore receivable by the Lord 
Chancellor's principal secretary, on his own ac- 
count, and on account of the gentlemen of the 
chamber, or of any other ofiicer of the Court of 
Chancery, and paid at the office of the said prin- 
cipal secretary, he shall receive and take only 
the fees set out in the schedule hereto, except as 
to all petitions presented previous to the said 1st 
day of March next, the court fees of which are to 
be paid, as heretofore. — Gen. Ord., 23rd Feb. 1850. 

Schedule referred to. — Id. 

Cause may be set down, on objection, for want 
of parties, within fourteen days after answer 
filed.— 39th Gen. Ord., 26th Aug. 1841, Beav. 
ed. 176. 

Within four weeks after publication has 
passed, the plaintiff is to set down his cause, and 
serve a subpoena to hear judgment. — 16th Gen. 
Ord, Art, 45, and 114th Gen. Ord., Art 4, 8th 
May, 1845, Beav. ed. 291, 330. 

After publication, on plaintiff's default, de- 
fendant may move to have cause set down. — 
116th Gen. Ord., Beav. ed. 331. 

Causes may be set down, and subpcena to hear 
judgment served, and returnable out of term. — 
82iid Gen. Ord., 3rd April, 1828, as amended by 
Gen. Ord., 23rd Nov. 1831. Beav. ed. 36. 

Costs of the day, on adjournment of cause, to 
be £10.— 35th Gen. Ord., 3rd April, 1828. 
Beav. ed. 18. 

As to setting down, markingandhearmg causes, 
—See the Gen. Ords., 5th May, 1837, and 11th 
Nov., 1841. 

Begulation as to setting down causes at the 
Holla by the Six Clerks, Registrar, and Secretary. 
—Gen. Ord., 1st Dec. 1830, Beav. ed, 34. 



In future, no appeals, &c., to the Lord Chan- 
cellor, to be allowed to stand over to an indefinite 
period. — Gen. Ord., 29th Jan. 1835, Beav. ed. 73. 

Li future no pleas, &c., before the Master of 
the Soils, to be allowed to stand over generally. 
—Gen. Ord., 3rd Deo. 1838, Beav. ed. 130. 

The time limited by the 39th Order of August, 
1841, for setting down a cause for argument upon 
an objection for want of parties, cannot be en- 
larged except by consent. — Calvert v. Gandv, 
1 Phil. 518. 

The court will allow a cause to be set down 
upon a defendant's objection for want of parties, 
notwithstanding the fourteen days, limited for 
that purpose by the 39th Order of August, 1841, 
have expired, when the delay is satisfactorily 
accounted for. — KersAcm v. Cfepy, 1 Phil. i20. 

A cause was put at issue, according to the 
old practice, more than two months before the 
Orders of May, 1845, came into operation, but 
no further proceeding was taken in the cause. 
Held, that the defendant could not move to 
dismiss the bill, for want of prosecution, under 
the 114th Order, s. i, but must set down the 
cause for hearing according to the old practice. — 
Grijith v. Griffith, 16 Sim. 35. 

A cause was put in issue, according to the old 
practice, so long ago as Feb,, 1816, but no fiirther 
step was taken in it until Nov., 1847, when the 
plaintiff moved to withdraw the replication and 
file a new one ; that motion was refused. In 
December following, the defendant moved to 
dismiss for want of prosecution. The order then 
made was, that the plaintiff should set down his 
cause on a given day, or the bill be dismissed. 
Before that day arrived the plaintiff examined 
witnesses. The defendant then moved that their 
depositions might be suppressed, on the ground 
that they had been taken after publication, in the 
cause had passed, according to the new Orders 
of May, 1845. The court refused the motion, and 
ordered publication to pass on the day before 
that on which the cause was to be set down. — 
Thomas v. Levais, 16 Sim. 73. 

A bin of revivor and supplement was filedj to 
bring new trustees before the court. It was sup- 
plemental as to the trustees, but a bill of revivor 
as regarded the other defendants. Held, that it 
was only necessary to set down the bill to be 
heard, as against the new trustees. — Hussev y. 
Divett, 7 Beav. 499. 

Where a bill has been retained at the hearing, 
with liberty for the plaintiff to bring an action, 
it is not irregular for the plaintiff, on having a 
verdict in his favour, to obtain an order for set- 
ting down the cause on further directions, or on 
the equity reserved, although the time at which 
the defendant may move for a new trial, shall not 
have arrived. — Rodgers v. Nowill, 6 Hare, 338. 

The court may permit a cause to be set down 
for argument, on an objection for want of parties, 
after the fourteen days, allowed for that purpose 
by the 39th Order of August, 1841, have expired. 
— Cockburn-v. Tolson, 13 Sim. 188. 

A cause may be set down for hearing, in the 
cause book of the same term in which publication 
has passed, provided, it be not set down until 
after the last day of term. — Turnery. Hitclion, 
2 Myl. & Cr. 710. 

A party is not at liberty to disregard an order 
of the court, although it is irregular, but ought 
to move to discharge it ; consequently if a party 
has obtained an order for setting down a cause 
before the Master of the KoUs, which, under the 
Orders of May, 1837, ought to have been set 
down before the Lord Chancellor ; the opposite 
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party has no right to treat that order as a nullity, 
and to proceed before the Lord Chancellor or the 
Vice Chancellor, just as if no such order had been 
obtained. — Wilkins v. StepJuna, 10 Sim. 617. 

Before the Orders of May, 1837, came into 
operation, a cause was heard at the Rolls, both 
originally, and for further assistance and excep- 
tions to a report, on a reference ordered at the 
latter hearing, were heard before the Vice Chan- 
cellor, who merely referred it back to the Master 
to review his report. Held, (the new Orders 
being then in operation) that the cause was a 
Roll's cause. — Id. 

In a suit by a prior mortgagee, for a foreclosure 
and sale, the heir of the mortgagee of the equity 
of redemption is not a necessary party. It is not 
imperative upon the plaintiff, under the 47th 
General Order, to set down the cause to be 
heard upon an objection for want of parties. If 
the objection be untenable, he may disregard it. 
—Whitla V, HalUday, 4 Dru. & W. 267., 2 Con. 
& L. 430. 

A motion's having the effect of postponing the 
hearing of a cause, is not a reason why it ehould 
not be made at the Rolls, even though the cause 
be in the Lord Chancellor's list, and this court 
will not entertain such a motion, when the case 
is called on. — Crauftyrd v. Seoit, 2 Gon. & L. 412. 

Where some of the defendants having answered 
the original bill, the bill was afterwards amended 
and none of the defendants answered the amended 
bUl ; — Held, upon motion to take the bill as con- 
fessed, against such of the defendants as had not 
answered the original bill, that the proper course 
was to set down the cause to be heard against all 
the defendants. — CahiV v. Lambert, Fl. & K. 89. 



II. — Heabino. 



If, upon the hearing of any cause, petition, or 
motion, any pleading, &c., has not been referred 
for impertinence, the court may declare it to be 
improper, or of unnecessary length, or may refer 
the same to the taxing master, and may make such 
order as regards the costs of such proceedings, as 
it thinks proper. — 122nd Gen. Ord., 8th May, 
1845, Beav. ed. 334. 

An objection for want of parties having been 
allowed at the hearing, the plaintiff obtained an 
order for leave to amend, by addmg parties ; they 
did not however amend, but again brought on 
the cause for hearing, without having discharged 
the order, or stated on the record, why they had 
not acted upon it. The court refused to proceed 
with the hearing. — Davis v. Chanter, 1.5 Sim. 93. 

Reference to the master, under the 122nd 
Order of May, 184d, to distinguish the parts of a 
cross-bill, which were of unnecessary length, 
and to ascertain the costs thereby occasioned. — 
Woods V. Woods, 5 Hare, 229. 

Where publication has passed in a tithe suit, 
the cause may be heard as against the living de- 
fendants, though a bill of revivor may have been 
filed against the representatives of such as have 
died, pending the suit. The court, in such a 
case, will be guided by considerations of conve- 
nience. — Cooper V. Hewson, 3 Y. & C. 967. 

A cause came on, and was ordered to stand 
over for want of parties, it was brought on a 
second time, when the allegations and statements 
in the bill were found so defective as to prevent 
the court making a decree, and the suit was again 
defective for want of parties. The court gave the 
plaintiff leave to set the record right, but only on 



the terms of his paying the defendants the costs 
of the former, and of the present hearing. — 
Bierdermann v. Seymour, 1 Beav. 694. 

The defendant having failed to appear at the 
hearing, the plaintiff took such decree as he could 
abide by. It afterwards turned out that the 
affidavit of service of the subpoena to hear judg- 
ment was defective ; the court refused to reinstate 
the cause, suggesting that the proper mode was 
to set it down again at the bottom of the list. — 
Evans v.Evana, 2 Keen, 604. 

A bill having been dismissed with costs, on the 
non-appearance of the plaintiff's solicitor, the 
cause was, upon a petition supported by affidavit,' 
ordered, under the circumstances, to be set down 
again to be heeird, upon payment of costs by the 
plaintiff. — Hale v. Lewis, 2 Keen, 318. 

Where a defendant, by his answer, insists that 
he is a purchaser for valuable consideration, and 
without notice, proof of payment of the purchase 
money is an essential part of the defence, and if 
the defendant fails, at the hearing, to prove this, 
the court will not allow the cause to stand over 
in order to enable the defendant to supply such 
defect. — Malony v. Kernan, 2 Dru. & W. 31. 

When the defendant does not appear at the 
hearing of the cause, the plaintiff must make out 
his case, and establish his right to the decree 
which he asks tor. — Hayes v. Brierley, 3 Dru. & 
W. 274. 

Where a cause is set down to be heard, upon 
an objection for want of parties, the person taking 
the objection, has the right to begin. Only one 
counsel on each side wul be heard. — Gaheay t. 
Graydon, 1 Jon. & L. S26. 

Where no proceedings have been taken against 
a defendant within a year, the cause is out of 
court, as to that defendant, although proceedings 
have been taken within that time against other 
defendants. — Bartley v. Davis, Fl. & K. 620. 

Where a respondent has not appeared to an 
appeal until it is appointed for hearing, he may 
still, by leave of the House, lodge his printed 
cases, and, at the same time, be heard at the bar 
in support of the decree, but although he has a 
clear case on the merits, and the appeal is dis- 
missed, he will not be allowed his costs. — Gordon 
V. Clyne, 6 Ok, & Fin. 539. 



III. — Rb-hearino. 



That in any petition of re-hearing of any 
decree or order, or order made by any judge of 
the court, it shall not be necessary to state the 
proceedings anterior to the decree or order ap- 
pealed from or sought to be re-heard. — 60th Gen. 
Ord., 26th Aug., 1841, Beav. ed. 178. 

Where a party, not being a party to a suit, 
desires to have the same re-heard, he must apply 
to the court, in the first instance, for permission 
to present a petition for re-hearing. — Serry v. 
The Alt. Gen. 2 Mac. & Gor. 16. 

The rule that there cannot be a second re- 
hearing of a cause before the Lord Chancellor, 
without a special order, applies equally whether 
the first re-hearing is a reversal or tin affirmance 
of the decree or order of the court below. — Moss 
V. Baidock, 1 Phil. 118. 

On an appeal from an order, allowing excep- 
tions to a master's report, those parties only are 
entitled to be heard who were heard in the court 
below.— TAe Att. Gen. v. Potter, 1 Phil. 492. 

Generally the court leaves the question of re- 
hearing to the certificate of counsel, reserving, 
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nevertheless, its power and jurisdiction, and if 
the order to re-hear be obtained, under such cir- 
cumstances, or in such a manner, that any party 
has a right to complain, the proper proceeding is 
to apply to take the petition off the file. — Gwynne 
y, Edwards, 9 Beav. 22. 

"Where a person, not a party to the suit, is 
desirous of obtaining a re-hearing, he must apply 
for leave to present a petition to re-hear. — Id. 

Statement of the practice of the Court of 
Chancery as to the time in which petitions for 
le-hearings and bills of review may be filed, — 
Seariairick v. Skelmersdale, 4 Y. & C. 78. 

The granting permission to re-hear a cause after 
the expiration of six calendar months from the 
time of pronuncing the decree is solely in the 
discretion of the court, — Cooper v. Byron, 4 Y. & 
C. 39. 

Cause set down again for hearing on further 
directions on the petition of defendants out of 
the jurisdiction at the first hearing, who subse- 
quently appeared, in order to enable them to 
appeal from the decree. — Prendergast v. Lnah- 
inffton, 6 Hare, 177. 

Where a decree, not final in its nature, or 
which has only been partially acted upon, is, in 
the opinion of the court, so erroneous that, if 
carried into execution, it would, upon appeal, be 
reversed in the House of Lords, the court will 
grant a re-hearing of the cause, notwithstanding 
the application for the re-hearing be made after 
the ordinary time for that purpose. — Aokland v. 
. Braddiek, 3 Y. & C. 237. 

Semble : That if the error be apparent on the 
face of the decree, the court will not take into its 
consideration the conduct of any of the parties as 
a ground for refusing the re-hearing. — Id. 

The Lord Chancellor will not entertain a second 
petition of re-hearing or appeal before himself 
unless leave has been previously granted upon 
an application for thatpurpose. — Byfield v, Provis, 
3 Myl. & Cr. 437. 

A decree must be made up before the cause 
can be re-heard, and if a petition of re-hearing is 
presented while the decree remains in minutes, 
it will be dismissed with costs, — Malone v, 
Geraghty, 3 Dru, & W. 250. 
■ A bin was filed for the administation of the 
assets of A. B., and the master to whom the 
cause was referred, by -his report, submitted spe- 
cially, for the consideration of the court, the 
claim of 3., the unmarried daughter of A. B., 
who claimed to be entitled to the entire of a sum 
of £6,000, provided by a settlement of 1790. 
The report further found that a sum of £20,000, 
covenanted to be paid by A. B. by a deed of 1826, 
was the second charge affecting the unpaid 
purchase money ; and that a certain bond, exe- 
cuted by A. B. to B. B. J., was next in priority. 
The decree, in pursuance of this report, declared 
that J. was entitled to the entire sum of £6,000, 
she electing to take it in lieu of the provision 
made for her by the will, and that the other respec- 
tive specialty creditors were entitled to be paid 
according to the priority in the report mentioned. 
On a re-hearmg, on the petition of B. B. J. — 
Held, that it was not open to the petitioner to 
discuss the question of priority between his de- 
mand and that of the party claiming under the 
settlement of 1826, the report having ascertained 
the priorities arid no exception having been taken 
to that report bv B. B. J. — Brownloio v. The Earl 
ofMeath, 2 Dru. & Wal. 670. 

On a re-hearing, like an original hearing, if the 
defendant does not appear, the plaintUf must 



take such decree as he can abide by. —M' Conn v. 
O'Connor, 2 Dru. & W. 42. 

It is not necessary that both the counsel, who 
certify for a re-hearing, should have been engaged 
in the case or the original hearing. — Malone v. 
Geraghty, 2 Con. & L. 235. 

When counsel, at the original hearing, abandon 
an objection as to parties or as to proof of a docu- 
ment, the same objection cannot be made at the 
re-hearing. — Id, 

On a re-hearing, no point, not specified in the 
petition, can be relied on by the petitioners. — Id. 

The court will not re-hear a cause in which the 
decree is not made up, but remains in minutes. — 
The Commissioners of Charitable Donations and 
Bequests, 1 Dru. & W. 544. 

Even after the enrolment of a decree, on the 
application of a minor defendant who had ob- 
tained his full age subsequently to the enrolment, 
the court will re-hear the cause as to a particular 
matter appearing upon the face of the master's 
report.-— JacAsow v. Welsh, 1 Dru. & Wal. 255, 



IV. — Advancikc . 



Foreclosure suits may be advanced like other 
causes. — 4th Gen. Ord., 9th May, 1839, Beav. ed. 
136. 

For the principles of the court in advancing 
causes, — See Rawson v. Samuel, 1 Cr. & Ph. 181. 

A motion to advance a cause cannot be made 
without notice to the other party. — PoweU v. 
Calloway, 11 Sim. 51. 

The costs of a motion to advance a cause, 
under the 5th Order of May, 1839, ordered to be 
paid by the plaintifi'. — Browne v. Lockhart, 10 
Sim. 420. 

Costs of an opposed application to advance a 
cause, directed to be costs in the cause, upon the 
application being granted, — Carthew v. Barclay, 
10 Sim. 273. 

The court has a right to advance, at its dis- 
cretion, any cause which is ripe for hearing. 
Semite : The Lord Chancellor has no jurisdiction 
to discharge or vary an order made for that 
purpose by the Master of the Rolls. — Hutchinson 
V. Stephens 2 Myl. & Cr. 452. 

A special application on the part of the de- 
fendant, to have a cause advanced and heard 
as a short cause will be granted, unless the 
counsel for the plaintiff will undertake to say 
that the cause is not a proper one to be heard.^ 
Id,, 1 Keen, 658. 



V. — Short Cause. 

An application to the Master of the Rolls, on 
the certificate of plaintiff's counsel, to advance a 
cause, as a short cause, was refused, on the de- 
fendant's counsel stating, that it was not a short 
cause, and the costs of the motion were reserved. 
The cause afterwards came on in its regular 
course, when the court being of opinion that the 
cause was a proper one to be heard as a short 
cause, gave to the plaintiff the costs of the 
motion. — Aldworth v. Robinson, 2 Beav. 287. 

It is contrary to the practice, to advance a 
foreclosure suit to be heard as a short cause, 
unless with the consent of the defendant. — Lewin 
Y. Moline, 1 Beav. 99. 

An application to hear a cause as a short cause 
cannot be made, until after the subpoena, to hear 
judgment, is returnable. Where, on the certifi- 
cate of the plaintiff's counsel, an application is 
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made at the rolls, to hear a cause as a short 
cause, and the defendant's counsel states that 
the cause is not, in his judgment, a proper one to 
be so heard, the court wUl not permit any dis- 
cussion on tjie point, but will at once refuse the 
application. — Reeves v. Gill, 2 Keen, 671. 

A cause, upon the counsel for the plaintiff un- 
dertaking to certify that it was proper to be heard 
as a short cause, was directed to be put into the 
next paper of short causes, without the concur- 
rence of the defendant's solicitor. 

Inexpediency of the rule, requiring such con- 
currence, where it is withheld, merely for the 
purpose of delaying the taking of accounts in the 
masters office. — Uountford v. Cooper, 1 Keen, 
464. 

A special application, on the part of the 
defendant, to have a cause advanced and heard as 
a short cause, will be granted, unless the counsel 
for the plaintiff will undertake to say that the 
cause is not a proper one to be so heard. — Hutch- 
inson V. Stephens, 1 Keen, 658. 



VI. — Tkanspek Or. 



As a general rule, the transferof a supplemental 
cause from one branch of the court to another, 
carries with it the original cause, though not 
expressly mentioned in the order. — Cass v. Cass, 

I PhU. 608. 

A cause set down before the Vice-Chancellor of 
England was ordered to be transferred to another 
branch of the court : — Held, that the Vioe-Chan- 
cellor of England, had, nevertheless, jurisdiction 
to hear a petition in the cause, presented before 
the order of transfer was made. — Hills v. Hills, 

II Sim. 571. 



Vn. — Ckoss Cause. 

After publication in the original cause, the 
plaintiffs in the cross cause, without the leave of 
Has court, examined witnesses in the cause, some 
of whom had been examined in the original 
cause, and as to matters, some of which were in 
issue in the original cause. The coui-t, on the 
application of one of the defendants to tlie cross 
suit, ordered the depositions to be suppressed. — 
Pascally. Scott, 12 Sim. 5S0. 



VUI. — Dat to Shew Cause. 

A decree of foreclosure against an infant, must 
give the infant a day to shew cause against the 
decree, after he attains twenty-one, notwith- 
standing the provisions of the Act, 11 G. 4, & 
1 W. 4, c. 47, ss. 10, n.— Price v. Carver, 3 Sijl. 
& Cr. 157. 

Lands were mortgaged in fee, subject to 
which, the equity of redemption was settled in 
strict settlement. The first tenant in tail was a 
minor : — Held, that in decree for a foreclosure 
and sale, a day to shew cause ought to be 
given to the minor. — Hatton v. Mayne, 3 Jon. 8s 
1,. fi86. 

Where the decree for an immediate sale, and 
no conveyance of the legal estate is required from 
the minor defendant, the decree ought not to give 
him a day to shew cause. — Id. 

Time for shewing cause to a conditional order. 
lAoyd V. Armstrong, 1 Jon. & Ca. 73. 



IX. — ^Undertakino to Speed. 

The undertaking to speed is abolished by the 
new Orders of May, 1845. — Soutledge v. Gibson, 
13 Sim. 493. 



X. — Setting Down on Fuethee Directions. 

Matters at issue at the first hearing, which are 
neither decided, put into a train of investigation 
or reserved, must, on further directions, be re- 
garded either as abandoned, or as points on 
which the plaintiflf was entitled to no order.— 
Passingham v. SAerborn, 9 Beav. 424. 

At the first hearing, liberty was given to the 
defendant to bring an action as to a charge ; he 
abstained from so doing : — Held, that in the 
absence of some proper excuse, the charge must 
be considered as having failed. — Id. 

An affidavit cannot be received in evidence on 
further directions. — The Att. Gen. v. Gell, 8 Beav. 
362. 

Appointees of a fund not being parties to the 
suit for administering the fund, are not entitled, 
adversely to the parties to the suit, to appear by 
counsel on the hearing of the cause, for further 
directions, for the purpose of claiming their costs 
of proving their title in the master's office, they 
ought, with a view to obtain such costs, to pre- 
sent a petition. — Capper v. Terrington, 2 Coll. C. 
0. 53. 

A case of breach of trust was alleged on the 
pleadings against trustees and executors, for not 
having sold an estate ; but, at the first hearing, the 
common accounts only were directed : — Held, on 
further directions, that the defendants could not 
be then charged with the breach of trust, and 
that enquiries could not be then directed with 
that object. — Green v. Eadley, 7 Beav. 274. 

A case was aEeged, on the pleadings, to charge 
executors for what they might, but for their 
wilful default, &c.,have received; at the hearing, 
the common accounts only were directed against 
them, the case coming on for further directions 
on the master's report : — Held, that the executors 
could not be charged as for their wilful default, 
&c., and that no enquiry could then he directed 
on the subject, although the master's report 
had a foundation for such enquiry. — 'Jarland v, 
Littleaood, 1 Beav. 527. 

Semble : It is not the rule of this court that an 
estate cannot be directed to be sold until the 
cause comes back for further directions. — Lynch 
V. Joyce, 3 Dru. Sc W. 349. 



XI. — Steiking Out. 



Where cause is struck out for default on part of 
plaintiff, and the same is again set down, the 
defendant to have taxed costs occasioned by the 
first settmg down, although he do not obtain 
the costs of the suit. — 34th Gen. Ord., 3rd April, 
1828, Beav. ed. 18. 

Wliere one defendant had, without notice to 
co-defendants, obtained an order from the master 
to enlarge publication, and before the enlarged 
time expired, another defendant, knowing of the 
order, set down the cause for hearing, the cause 
was ordered to be struck out of the registrar's 
book, with costs to be paid by the defendav.t 
who had set it down. — Hughes v. Williams, 6 
Hare, 71. 
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CERTIORARI. 

A certiorari, issued out of the Court of 
Chancery, or on order inade by a judge at 
common law, is irregular < — Worthington v. Rem- 
nant, 10 Sim. 658. 

The Court of Chancery has issued a certiorari 
to the Court of Common Pleas at Lancaster. — Id. 



CHARGING ORDER. 



As to the possibility of charging, under the 1 & 
2 Vic. c. 110, a part, only, of a sum of stock 
standing in the name of a debtor. — Stanley v. 
Bond, 8 Beav. 60. 

Form of charging order in equity, under the 1 
& 2 Vic, c, 110, s. 14.— M, 7 Beav. 386. 

On a petition by a judgment creditor of a 
party to a suit, who had obtained a charging 
order on a fund in court, to which the party was 
entitled, the court refused tu order the fund to be 
paid to the petitioner, without the parties, con- 
sent. — Whitfield \. Prickett, 13 Sim. 259. 

Where a married woman was entitled, during 
the joint lives of herself and husband to the inte- 
rest of certain stock, to her sole and separate use, 
with a non-anticipation clause, and there were 
several limitations over, as to the principal in 
favour of herself and her husband the court, upon 
a petition by a creditor, who had obtained a judg- 
ment against the husband and wife, made an 
order under the 3 & 4 Vic. c. 105, charging the 
stockj without prejudice to her right of receiving 
the interest during her coverture. — Carter v. 
ilfaAo»,Fl. &K. 342. 

' A plaintiff in a foreclosure suit obtained a 
judgment against the mortgagor, the mortgagor 
subsequently died, and the suit was revived 
against his heir and personal representative. The 
court refused an application by the plaintiff, 
imder the 3 & 4 Vic. c. 105, to charge the surplus 
fund in court, with the amount due, on the foot 
of the judgment. — Wallace-v. Macan, Fl. & K. 570. 

An order dismissing a bill with costs, for want 
of prosecution, is an order vrithin the meaning of 
the 27th sec. 3 & 4 Vic. c. 105, and the court 
will, after taxation of such costs and without any 
further order, appoint a receiver under that 
BtatioTL.—Mailden v. Davis, Fi. & K. 475. 



CLAIMS. 

All claims filed under the Orders of Court of 
the 22nd April, 1860, are to be set down in the 
registrar's book in the same list with the causes. 

They may be so set down by either party for 
the day appointed for shewing cause, and are to 
be heard indiscriminately with the causes. 

But such of them as the parties may desire to 
have heard in the same manner as short causes, 
are to be so marked, upon production to the 
registrar of a similar certificate, as is required in 
the case of short causes, and will be heard as 
such on the days appointed for hearing short 
causes. 

Notices 6th and 7th Nov. 1850. 

Any person seeking equitable relief may, 
without special leave of the court, and instead 
of proceeding by bill of complaint in the usual 
form, file a claim in the Record and Writ Clerk's 
Office in any of the following cases : — that is to 
sav, in any case where the plaintiff is or claims 
to.be. — 



A creditor upon the estate of any deceased 
person, seeking payment of his debt out of the 
deceased's personal assets. — 1st Gen. Ord,, Art. 
1, 22nd April, 1850. 

A legatee under the will of any deceased 
person, seeking payment or delivery of his legacy 
out of the deceased's personal assets. — Id., Art. 2. 

A residuary legatee, or one of the residuary 
legatees, of any deceased person, seeking an ac- 
count of the residue and payment or appro- 
priation of his share therein. — Id., Art. 3. 

The person or any of the persons entitled to 
the personal estate of any person who may have 
died intestate, and seeking an account of such 
personal estate and payment of his share thereof. 
—Id., Art. 4. 

An executor or administrator of any deceased 
person, seeking to have the personal estate of 
such deceased person administered under the 
directions of the court. — Id., Art. 5, 

A legal or equitable mortgagee, or person en- 
titled to a lien as security for a debt, seeking 
foreclosure or sale, or otherwise to enforce his 
security. — Id., Art. 6. 

A person entitled to redeem any legal or 
equitable mortgage or any lien, seeking to re- 
deem the same. — Id,, Art. 7. 

A person entitled to the specific performance 
of an agreement for the sale or purchase of any 
property, seeking such specific performance. — 
Id., Art. 8. 

A person entitled to an account of the dealings 
and transactions of a partnership dissolved or 
expired, seeking such account. — Id., Art. 9. 

A person entitled to an equitable estate or in- 
terest, and seeking to use the name of his trustee 
in prosecuting an action for his own sole benefit. 
—Id., Art. 10. 

A person entitled to have a new trustee ap- 
pointed in a case where there is no power in the 
instrument creating the trusts to appoint new 
trusteed, or where the power cannot be exer- 
cised, and seeking to appoint a new trustee. — Id., 
Art. 11. 

Such claim in the several cases enumerated in 
Order 1, is to be in the form and to the efiect set 
forth in schedule A., hereunder vrritten, as ap- 
plicable to the particular case, and the filing of 
such claim is, in all cases not otherwise provided 
for, to have the force and effect of filing a bill,— 
2nd Gen Ord., 22nd April, 1850. 

Every such claim is to be marked at or near 
the top or upper part thereof, in the same manner 
as a bill is now marked with the name of the 
Lord Chancellor, and one of the Vice- Chancellors, 
or with the name of the Master of the Rolls. — 
3rd Gen. Ord., Id. 

Upon filing such claim the plaintiff thereby 
claiming, may sue out a writ of summons against 
the defendant to the claim, requiring hun to 
cause an appearance to be entered to such writ, 
and also requiring him, on a day or time to be 
therein named, or on the seal or motion day then 
next following, to shew cause, if be can, why 
such relief as is claimed by the plEuntiff should 
not be had, or why such order, as shall be just 
with reference to the claim, should not be made. 
—4th Gen. Ord., Id. 

Such writ of summons is to be in the form and 
to the effect in that behalf set forth in No. 1 of 
schedule B., with such variations as circumstances 
may require, and is to be sealed with the seal of 
the office of the Clerks of Records and Writs. — 
6th Gen. Ord., Id. 
In any case, other thuu those enumerated in 
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Order 1, or in any case to which the forms set 
forth in schedule A. are not applicable, the court 
(if it shall so think fit) may, upon the ex parte 
application of any person seeking equitable re - 
lief, and upon reading the claim proposed to be 
filed, give leave to file such claim, and sue out a 
writ of summons thereon under these orders ; 
and if such leave be given, an endorsement 
thereon by the registrar, upon the proposed claim 
shall be a sufficient authority for the Becord and 
Writ Clerk to receive and file such claim, — 6th 
Gen. Orel., Id. 

In the case provided for by the £th Article of 
Order 1, any one person who, under the 3rd or 
4th Article of Order 1, might have claimed relief 
agaluBt the executor or administrator of the de- 
ceased person whose personal estate is sought to 
be administered, and the co-executor or co-ad- 
ministrator (if any) of the plaintiff, may be named 
in the writ of summons as defendants to the suit ; 
and in the first instance no other person need be 
therein named. — 7th Gen. Ord., Id. 

In other cases, the only person who need be 
named in the writ of summons as defendant to 
the suit in the first instance is the person against 
whom the relief is directly claimed. — 8th Gen. 
Ord., Id. 

AH claims, and all writs, caveats, proceedings, 
directions, and orders consequent thereon, either 
before the court, or in the master's offices, are to 
be deemed proceedings, writs, and orders subject 
to the general rules, orders, and practice of the 
court, so far as the same are, or may be, applicable 
to each particular case and consistent with these 
orders ; and all orders of the court made in such 
proceedings are to be enforced in the same manner 
and by the same process as orders of the court 
made in a cause upon bill filed. — 9th Gen. 
Ord., Id. 

Writs of summons are, as to the number of 
defendants to be named therein, as to the mode 
of service thereof, and as to the time and mode of 
entei'ing appearances thereto, to be subject to 
the same rules as writs of subpoena to appear to 
and answer bills. — 10th Gen. Ord., Id, 

The time for shewing cause named in any writ 
of summons (except a writ of summons to revive 
or carry on proceedings) is to be fourteen days at 
the least after service of the writ ; but, by con- 
sent of the parties, and with the leave of the 
court, cause may be shewn on any earlier day. — 
11th Gen. Ord., Id. 

At the time for shewing cause named in the 
writ, or on the seal or motion day then next fol- 
lowing, or so soon after as the case can be heard, 
the defendant, having previously appeared, is 
personally, or by counsel, to shew cause in court, 
if he can, (and if necessary by affidavit,) why 
such relief as is claimed by Uie claim, should not 
be had against him. — 12th Gen. Ord., Id. 

At the time appointed for shewing cause, upon 
the motion of the plaintiff, and on hearing the 
claim, :md what may be alleged on the part of 
the defendant, or upon reading a certificate of 
the appearance being entered by the defendant, or 
on an affidavit of the writ of summons being duly 
served, the court may, if it shall think fit, make 
an order granting or refusing che relief claimed, 
or directing any accounts or inquiries to be taken 
or made, or other proceedings to be had, for the 
purpose of ascertaining the plaintiff's title to the 
relief claimed ; and further, the court may direct 
such (if any) persons or classes of persons as it 
shall think necessary or fit to be summoned or 
ordered to appear as parties to the claim, or on 



any proceedings before the master, with reference 
to any accounts or inquiries directed to be taken 
or made, or otJierwise. — 13th Gen. Ord., Id. 

Every order to be so made is to have the effect 
of and may be enforced as a decree or decretal 
order made in a suit commenced by bill, and duly 
prosecuted to a hearing according to the present 
course of the court. — 14th Gen. Ord. Id. 

If, upon the application for any such order, or 
during any proceedings under any such order 
when made, it shall appear to the court that for 
the purposes of justice between the parties, it is 
necessary or expedient that a bill.should be filed, 
the court may direct or authorize such bill to be 
filed, subject to such terms as to costs or other- 
wise, as may be thought proper. — ISth Gen. Ord., 
Id. 

The orders made for granring relief in the 
several cases to which the forms set forth in sche- 
dule A. are applicable, may, if the court thinks 
fit, be in the form and to the effect set forth in 
schedule C. as applicable to the particular case, 
with such variations as circumstances may 
require. — 16th Gen. Ord., Id. 

tinder every order of reference to the master 
under these orders, the master is, unless the 
court otherwise orders, to be at liberty to cause 
the parties to be examined on interrogatories, 
and to produce deeds, books, papers, and vmtings, 
as he shall think fit, and to cause advertisements 
for creditors, and if he shall think it necessary, 
but not otherwise, for heirs, and next of kin, or 
other unascertained persons, and the represen- 
tatives of such as may be dead, to be published 
in the usual forms, or otherwise, as the circtan- 
stances of the case may require ; and in such ad- 
vertisements to appoint a time within which such 
persons are to come in and prove their claims, 
and within which time, unless they so come in, 
they are to be excluded the benefit of the order ; 
and in taking any account of a deceased's per- 
sonal estate under any such order of reference, the 
master is to inquire and state to the court what 
part, if any, of the deceased's personal estate is 
outstanding or undisposed of, and is also to com- 
pute interest on the deceased's debts, as to such 
of them as carry interest after the rate they re- 
spectively carry, and as to all others after the 
rate of four per cent, per annum from the date of 
the order, and to compute interest on legacies 
after the rate of four per cent, per annum from 
the end of one year after the deceased's death, 
unless any other time of payment or rate of in- 
terest is directed bjr the will, but in that case 
according to the will ; and under every order 
whereby any property is ordered to be sold with 
the approbation of the master, the same is to be 
sold to the best purchaser that can be got for the 
same, to be allowed by the master, wherein all 
proper parties are to join as the master shall di- 
rect.— 17th Gen. Ord, Id. 

If upon the proceedings before the master under 
any such order it shall appear to the master 
that some persons, not already parties, ought to 
attend or to be enabled to attend to the proceedings 
before him, he is to be at liberty to certify the 
same ; and upon the production of such certifi- 
cate to the Kecord and Writ Clerk, the plaintifl 
may sue out a writ of summons requiring the 
persons named in such certificate to appear to the 
writ, and such persons are thereupon to be 
named and treated as defendants to the suit. — 
18th Gen. Ord., Id. 

Such writ of summons under an order or 
master's certificate, is to be in the form and to 
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the effect in that behalf set forth in No . 2,of schedule 
B., with such variations as circumstances may 
require. — 19th Gen. Ord., Id. 

The persons so summoned having appeared, 
are to be at liberty to attend, and to be entitled 
to notice of the proceedings before the master 
under the order of reference, subject to such 
directions as the master may make in respect 
thereof.— 20th Gen. Ord., Id. 

Where any proceedings originally commenced 
by claim and writ of summons shall, by the death 
of parties, or otherwise, have become abated or 
defective for want of parties, and no new relief is 
sought, a claim to revive or carry on the suit may 
be filed ; and such claim is to be in the form set 
forth in schedule A. — 21st Gen. Ord,, Id. 

The party claiming simply to revive or carry 
on proceedings may sue out a writ of summons 
requiring the defendant thereto to appear to the 
■writ, and to shew cause, if he can, why the pro- 
ceedings should not be revived or carried on. — 
22nd Gen. Ord., Id. 

Such writ of summons is to be in the form and 
to the effect in that behalf set forth in No. 3 of 
schedule B., with such variations as circumstances 
may require, — 23rd Gen. Ord., Id. 

ILi any defendant to any such writ is desirous 
of shewing cause why the proceeedings should 
not be revived or carried on, he is to appear and 
to file a caveat against such revivor or carrying 
on in the Record and Writ Clerks' Office, in the 
form set forth in No. 4 of Schedule B„ and to 
give notice thereof in vrriting to the opposite 
party. If no such caveat be filed within eight 
daj"< from the time limited for his appearance to 
the writ, then at the expiration of such eight 
days the proceedings are to be revived, and may 
be carried on without any order for the purpose ; 
and a certificate of the Record and Writ Clerk, 
that no caveat has been filed within the time 
limited is to be a sufiicient authority for the 
master to proceed. But if any such caveat be 
filed, the proceedings are not to be revived or 
carried on without an order to be obtained on 
motion, of which due notice is to be given. — 
24th Gen. Ord., Id. 

Where any further or supplemental relief is 
sought, and such supplemental relief is such as 
is provided for in any of the cases enumerated 
under Order 1, a supplemental claim may be 
filed in such of the forms set forth in schedule 
A. as is applicable to the case. — 2Sth Gen. Ord., 
Id. 

If such supplemental relief is not such as is 
provided for by Order 26, a supplemental 
claim may be filed, stating, shortly, the nature 
of the plaintiff's case, and the supplemental relief 
claimed, but the leaveof the court is tobe obtained 
previously to the filing thereof, upon an ex parte 
application for the purpose, in the manner speci- 
fied in Order 6.— 26th Gen. Ord., Id. 

A writ of summons may be sued out and other 
proceedings may be taken upon a supplemental 
claim in like manner, as upon an original claim. 
^27th Gtn. Ord , Id. 

Guardians, ad litem, to defend maybe appointed 
for infants or persons of weak or unsound mind, 
aftaiust whom any writ of summons may have 
issued ujider these orders, in like manner as 
guardians, ad litem, to answer and defend are now 
appointed in suits on bill filed. — 28th Gen, Ord. 
Id. 

Any order or preceeding made, or purporting 
to be made in pursuance of these orders, may be 
tlischarged, varied, or set aside on motion ; and 



any order for accelerating proceedings may be 
made by consent. — 29th Gen. Ord., Id. 

Any order of the Master of the Rolls, or of any 
of the Vice- Chancellors, may be discharged or 
varied by the Lord Chancellor on motion. — 30th 
Gen. Ord., Id. 

If any of the cases enumerated in Order 1, in- 
volve, or are attended by such special circum- 
stances, affecting either the estate, or the personal 
conduct of the defendant as to require special 
relief, the plaintiff is at liberty to seek his relief 
by bill, as if these orders had not been made. — 
31st Gen. Ord., Id. 

If at any time after these orders come into 
operation, any suit for any of the purposes to 
which the forms set forth in schedule A. are ap- 
plicable, shall be commenced by bill, and prose- 
cuted to a hearing in the usual course, and upon 
the hearing it shall appear to the court that an 
order to the effect of the decree then made, or an 
order equally beneficial to the plaintiff, might 
have been obtained upon a proceeding by sum- 
mons in the manner authorised by these orders, 
the court may order that the increased costs 
which have been occasioned by the proceeding 
by bill beyond the amount of costs, which would 
have been sustained in the proceeding by sum- 
mons shall be borne and paid by the plaintiff.^ — 
32nd Gen. Ord., Id. 

The record and writ clerks are directed to take 
the following fees : 

£ s. d. 

1 For filing a claim 5 

2 For sealing every writ of summons 5 

3 For filing a caveat 2 6 

For appeareuices, office copies, certificates, &c., 

the same fees as directed by the schedules of fees 
now in force. 

The registrars are directed to take the following 
fees : 

£ ». d. 

1 For every order on the hearing of a 

claim, and on further directions 2 © 

2 For every oi&ce copy thereof 10 

3 For every order on arguing excep- 

tions 1 

4 For every office copy thereof 6 

6 For every order for transfer out of 

court, or sale of any sum of go- 
vernment stock, &c., exceeding 
£100, stock or annuities, and for 
every order for payment out of 
court, of any annuity or annuities, 
or of any interest or dividends 
uponstockorannuities, exceeding 

in the whole £5 per annum 110 

6 For every office copy thereof 10 

For every other order and office copy, the same 
fees as now received by the Registrars and their 
clerks under the schedules of fees now in force. 

Solicitors are entitled to charge and be allowed 
the following fees .- — 

£ s. d. 

For instructions to sue or defend 6 8 

For instructions for every claim 13 4 

For preparing and filing a claim 2 2 

For preparing a -writ of summons 13 4 

For each writ after the first 6 8 

For engrossing claims and writs, per fol, 6 

For parchment : As paid 

For each copy of writ to serve, per folio 4 
For the brief to counsel to move for leave 
to file claim (exclusive of a copy of the 

claim for counsel and the court) 10 

For the brief and instructions to counsel, 
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on the hearing (exclusive of any neces- 
sary copies) 1 

For taking instructions to appear and 
for entering appearance 
For one or more defendants, if not 

exceeding three 13 4 

If exceeding three, and not more than 

six, an additional sum of 6 8 

If exceeding six, for every number 
not exceeding three, an additional 

sum of 6 8 

For settling minutes, passing and enter- 
ing order on hearing : The same 

charges as on a decretal order 

For entering a caveat 6 8 

For procuring certificate of no caveat . . 6 8 

For term fee : As in a suit 

And also all such fees as, by the present 
practice of the court, they are entitled to, save 
such as are varied or rendered unnecessary by 
these present orders, — 33rd Gen. Ord,, Id, 



Schedule A. 

Forma of Claim. 

1. By a creditor upon the estate of a deceased 
person, seeking payment of his debt out of 
the deceased's personal assets. 
In Chancery. 

fLord Chancellor], 

[Vice- Chancellor, 

naming him'\, 

or, 

[Master of the Bolls]. 

Between A. B., Plaintiff. 
E. F., Defendant. 
. The claim of A. B. of the above-named 

plaintiff. The said A. B. states, that C. D., late 
of deceased, was, at the time of his 

death, and that his estate stiU is, justly indebted 
to him the said A. B. in the sum of £ for 

goods sold and delivered by the said A . B. to the 
paid C. D. [or otherwise, (w the case may be, or, if 
the debt is secured by any written instrument, 
stole the date and nature thereof] And that the 
said C. D. died in or about the month of 
and that the above-named defendant E. F. is the 
executor [or administrator} of the said C. C, and 
that the said debt hath not been paid ; and there- 
fore the said A. B. claims to be paid the said 
debt' or sum of £ with his costs of this 

suit, and in default thereof he claims to have the 
personal estate of the said C, D. administered in 
this court, on behalf of himself and all other the 
unsatisfied creditors of the said C D., and for 
that purpose that all proper directions may be 
given and accounts taken, 

^ote. — This form may be varied, according io 
the circumstances of the case, where the 
claimant is not the original creditor, but 
has become interested in or entitled to the 
debt ; in which case the character in which 
he claims is to be slated, 

2. By a legatee under the will of any deceased 
person, seeking payment or delivery of his 
legacy, out of the testator's personal assets. 
In Chancery. 

fLord Chancellor], 
Vice-Chancellor, naming himi, 

or, 
[Master of the KoUs], 



Between A, B., Plamtiff. 
C, D., Defendant. 
The claim of A. B. of the above-named 

plaintiff. The said A. B. states, that he is a 
legatee to the amount of £ , Under the will 

dated the day of of 

late of deceased, who died on the 

day of and that the above-named 

C. D. is the executor of the said and that 

the said legacy of £ , together with 

interest thereon, after the rate of £ per 

cent, per annum from the day of 

[the day mentioned in the will for the payment of 
the legacy, or the expiration of twelve calendar 
months after the said testator' s death'], is now due 
and owing to him the said A. B., [or still unpaid 
or unsatisfied,] [or unappropriated or unsecured,] 
and the said A. B. therefore claims to be paid [or 
satisfied] the said legacy and interest, [or to have 
the said legacy and interest appropriated and «e- 
cured,] and in default thereof he claims to have 
the personal estate of the said adminis- 

tered in this court, on behalf of himself and all 
other the legatees of the said and 

for that purpose that all proper directions may 
be given and accounts taken. 

Note, — This form may be varied, according to the 
circumstances of the case, where the legacy is 
an annuity, or specif c, or where the plaintiff 
is not the legatee, but has become entitUd to 
or interested in the legacy; in which case tite 
character in which the plaintiff claims is to 
be stated, 
3. By a residuary legatee, or any of several resi- 
duary legatees, of any deceased person, 
seeking an account of the residue, and pay- 
ment or appropriation of his share therein. 
In Chancery. 
[Lord Chancellor], 
[Vice-Chancellor], 
naming him], 
or, 
[Master of the Rolls]. 

Between A. B., Plaintilf. 
C. D., Defendant. 
The claim of A. B. of the above-named 

plaintiff. The said A. B. states, that he is the 
residuary legatee [or one of the residuary legatees] 
under the will dated the day of 

of late of who died on 

the day of and that the above- 

named defendant C. D. is the executor of the 
said and that the said C. D. hath 

not paid to the said A. B. the [or his share of the] 
residuary personal estate of the said testator ; the 
said A. B. therefore claims to have the personal 
estate of the said administered in 

this court, and to have his costs of this suit, and 
for that purpose that all proper directions may 
be given and accounts taken. 

Note. — This form may be varied, according to the 
circumstances of the case, where the plaintiff 
is not the residuary legatee, but has become 
entitled to, or interested in, the residue, in 
which case tlie character in which he claims 
is to be stated, 

4. By the person, or any of the persons, entitled 
to the personal estate of any person who may 
have died intestate, and seeking an account 
of such personal estate and payment of his 
share thereof. 
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In Chancery. 

[Lord Chancellor], 
Vioe-Chancellor, 
naming him], 
or, 
[Master of the Rolls], 

Between A, B., Plaintiff. 
C. D., Defendant, 
The claim of A. B. of the above-named 

plaintiff. The said A. B. states, that he is the 
next of kin [or one of the next of lmi\, according 
to the statutes for the distribution of the personal 
estate of intestates, of late of 

who died on the day of intestate ; 

and that the said A. B, is entitled to [or to a 
share of] the personal estate of the said 
deceased, and that the said defendant C, D. is the 
administrator of the personal estate of the said 
and that the said C. B. has not 
accounted for or paid to the said A. B. the [or the 
said A, B.'s share of the] personal estate of the 
said intestate. The said A. B therefore claims 
to have the personal estate of the said 
administered in this court, and to have his costs 
of this suit ; and for that purpose that all proper 
directions may be given and accounts taken. 

5. By the executor or administrator of a deceased 

person, claiming to have the personal estate 
of the testator administered under the direc- 
tion of the court. 
In Chancery. 

SLord Chancellor], 
Vice- Chancellor, 
naming him], 
or, 
[Master of the Rolls]. 

Between A.B., Plaintiff. 

CD., Defendant. 
The claim of A.B. of The said A.B. 

states, that he is the executor [or administrator] 
of E.F., late of but now deceased, 

who departed this life on or about 
and that he hath possessed the personal estate of 
the said E. P. to some amount, and that he is wil- 
ling and desirous to account for the same, and 
that the whole of the personal estate of the said 
E F. should be duly administered in this court 
for the benefit of all persons interested therein or 
entitled thereto ; and that C. D. is interested in 
the said personal estate as one of the next of kin 
[or residuary legatee] of the said E. P., and the 
said A. B. claims to have the personal estate of 
the said E. P. applied in a due course of admi- 
nistration under the direction of this coiu-t, and 
in the presence of the said C. D., and such other 
persons interested in the said estate, as this court 
may be pleased to direct, or that the said C. D. 
may show good cause to the contrary : And that 
the costs of this suit may be provided for ; and for 
these purposes, that all proper directions may be 
given and accoimts taken. 

6. By a legal or equitable mortgagee or person 

entitled to a lien as security for a debt, seek- 
ing foreclosure or sale, or otherwise to 
enforce his security. 
In Chancery. 

(Lord Chancellor], 
Vice-Chancellor, naming him,] 

or, 
[Master of the Rolls]. 

Between A. B., Plaintiff. 
C. D., Defendant. 
The claim of A. B. of the above- 



named plaintiff. The said A. B. states, that 
under and by virtue of an indenture [or other 
document], dated the day of , 

and made between [parties], [and a transfer 
thereof made by indenture dated the 
day o/" , and made between [par- 

ties]^ the said A. B. is a mortgagee [or an equit- 
able mortgagee] of [or is entitled to a lien upon] 
certain freehold property [or eopyhold,or leasehold 
or other property, as the case may be], therein 
comprised, for securing the sum of 
pounds and interest, and that the time for pay- 
ment thereof has elapsed ; and that the above- 
named C. D. is entitled to the equity of redemp- 
tion of the said mortgaged premises [or the pre- 
mises subject to such lien], and the said A.B, 
therefore claims to be paid the said sum of 

pounds and interest, and the costs ot 
this suit, and in default thereof he claims to fore- 
close the equity of redemption of the said mort- 
gaged premise" [or to have the said mortgaged pre- 
mises sold, or to have the premises subject to such 
lien sold, as the case may be], and the produce 
thereof applied in or towards payment of his said 
debt and costs, and for that purpose to have all 
proper directions given and accounts taken. 

7. By a person entitled to the redemption of any 
legal or equitable mortgage, or any lien, 
seeking to redeem the same. 
In Chancery. 

SLord Chancellor], 
Vice-Chancellor, 
rmming him], 
or, 
[Master of the Rolls]. 

Between A. B., Plaintiff. 
C. D., Defendant. 
The claim of A. B. of the above- 

named plaintiff. The said A. B. states, that 
under, or by virtue of an indenture [or other docu- 
ment], dated the day of and 
made between [parties], [and the assurances 
herein-after mentioned, that is to say, an inden- 
ture dated the day of the will 
of dated the day of 

], the said A. B. is entitled to the equity 
of redemption of certain freehold property [or 
copyhold, or leasehold, or other property, as the case 
may be], therein comprised, which was originally 
mortgaged [or pledged] for securing the sum of 
pounds and interest ; and that the 
above-named defendant C. D. is now, by virtue 
of the said indenture, dated the day of 

[and of stibseguent assurances], the 
mortgagee of the said property [or holder of the 
said lien], and entitled to the principal money 
and interest remaining due upon the said mort- 
gage [or lien] ; and he believes that the amount 
of principal money and interest now due upon 
the said mortgage [or lien] is the sum of 
pounds, or thereabouts ; and that the said A. B. 
hath made, or caused to be made, an application 
to the said C. D. to receive the said sum of 
pounds, and any costs justly payable to him, and 
to reconvey to the said A. B. the said mortgaged 
property [or property subject to the said lien], upon 
payment thereof, and of any costs due to him, in 
respect of the said security, but that the said 
C. D. has not so done ; and therefore the said A. 
B. claims to be entitled to redeem the said mort- 
gaged property [or properly subject to the said lie9i] 
and to have the same reconveyed [or delivered up] 
to him, upon payment of the principal money, 
and interest, and costs due, and owing upon the 
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said mortgage [or lien], and for that purpose to 
have all proper directions given and accounts 
take^, 

8. By a person entitled to the specific perform- 
ance of an agreement for the sale or purchase of 
any property, seeking such specific performance. 

In Chancery. 

[Lord Chancellor], 
Vice-Chancellor, naming Aim], 

or, 
[Master of the Bolls]. 

Between A. B., Plaintiff. 
C, D., Defendant. 
The claim of A. B. of the above- 

named plaintiff. The said A. B. states, that by 
an agreement dated the day of 

and signed by the above-named defendant C. D., 
he, the said C. D., contracted to buy of him [or 
to sell to him] certain freehold property [or copy- 
hold, leasehold, or other property, as the case may 
be,] therein described or re&rred to, for the sum 
of pounds ; and that he has made, or 

caused to be made an application to the said C. 
I). specificEilly to perform the said agreement on 
his part, but that he has not done so, and the 
said A, B. therefore claims to be entitled to a 
specific performance of the said agreement, and 
to have his costs of this suit ; and for that pur- 
pose to have all proper directions given. And 
he hereby offers specifically to perform the same 
on his part. 

9. By a person entitled to an account of the 
dealings and transactions of a partnership 
dissolved or expired, seeking such account. 

In Chancery. 
Qjord Chancellor 
vice-Chancellor, naming him,] 

or, 
[Master of the Rolls]. 

Between A, B., Plaintiff. 
C. D., Defendant. 
Theclaimof A. B. of the above-named 

plaintiff. The said A. B. states, that from the 
day of down to the day of 

he and the above-named C. D. carried on the 
business of in co-partnership, 

under certain articles of co-partnership dated 
the day of 

and made between [parties] [or without articles, 
as the case may be] ; and he saith that the said 
partnership was dissolved [or expired, as the case 
may be,] on the day of 

and he claims an account of the partnership 
dealings and transactions between him and the 
said C. D., and to have the affairs and business 
of the said partnership wound up and settled 
under the direction of this court, and for that 
purpose that all proper directions may be given 
and accounts taken. 

10. By a person entitled to an equitable estate or 
interest, and claiming to use the name of his 
trustee in prosecuting an action for his own 
sole benefit. 

In Chancery. 

(Lord Chancellor], 
Vice- Chancellor, 
naming Aim,] 
or, 
Masterof the Rolls]. 

Between A. B., Plaintiff. 
C. D., Defendant. 
Tbeelaimof A. B. of the above- 



named plaintiff. The said A B. states that under 
an indenture dated the. day of 

, and made between [parties] he is 
entitled to an equitable estate or interest in cer- 
tain property therein described or referred to, and 
that the above-named defendant is a trustee for 
him of such property, and that being desirous to 
prosecute an action at law against 
in respect of such property, he has made or 
caused to be made an application to the said de- 
fendant to allow him to bring such action, in 
his name, and has offered to indemnify him against 
the costs of such action, but that the said de- 
fendant has refused or neglected to allow his 
name to be used for that purpose ; and the said 
A. B. therefore claims to be allowed to prosecute 
the said action in the name of the said defendant, 
and hereby offers to indenmify him against 
the costs of such action. 

11, By a person entitled to have a new trustee 
appointed in a case when there is no power 
in the instrument creating the trust to ap- 
point new trustees, or when the power cannot 
be exercised, and seeking to appoint a new 
trustee. 

In Chancery. 

iLord Chancellor] 
Vice-Chancellor naming him]; 

or, 
[Master of the Rolls.] 

Between A. B., Plaintiff. 

C. D., Defendant. 
The claim of A. B. the above-named 

plaintiff. The said A. B. states that under an 
indenture dated the day of and 

made between [parties] [or will of or 

other document, as the case may be], he the said 
A. B. is interested in certain trust property 
therein mentioned or referred to, and that the 
above-named defendant C. D is the present trus- 
tee of such property [or is the real or personal 
representative of the last surviving trustee of 
such property as the case may be] ; and that 
there is no power in the said indenture [or will 
or other document] to appoint new trustees [or that 
the power in the said indenture [or other document] 
to appoint new trustees cannot be executed] ; and 
the said A. B. therefore claims to have new trus- 
tees appointed of the said trust property in the 
place of [or to act in conjunction with] the said C. D. 

12. By a party entitled to revive or to carry on a 
suit, and seeking to revive or carry on the 
suit. 

In Chancery. 

■ [Lord Chancellor,] 
[Vice-Chancellor, 
rmming him]. 
As in or 

original < [Master of the Rolls]. 
claim. Between A. B., Plaintiff. 

& 
C. D., Defendant, 
and 

Title of this Claim. Between Or. H., Plaintiff. 

& 
K. L., Defendant. 
The claim of G. H. of the above- 

named plaintiff. The said G. H. states, that the 
said A. B. filed his claim in this suit on or about 
; that on or about the said 

A. B. died [or became bankrupt or insolvent] ; 
that ^^^ ^^^^ ^^^' ""'^ ^' proceedings thereunder, 
have thereby become abated [or defective] ; that 
the said Q. H. has become and is the executor 
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[or adminittraior, or the assignee of the estate 
and effects] of the said A. B., smd he claims to be 
entitled to revive the said suit and proceedings 
[or to be entitled to carry on the said suit andpro- 
ceedings], a,ni to have all such relief as the said 
A. B, vrould have been entitled to if he had lived 
or had not become bankrupt or insolvent] ; or that 
the said C. D. ought to shew good cause to the 
contrary. 

iVbfe. — This form map be applied to any case, to 
which Order 21 applies, and may be 
varied according to the circumstances of 
each case, 

COMMISSIONER. 
See Fb, Evidence. 



COMMISSION. 
See Pr. Evidence. 

CONFIRMING MASTER'S REPORT. 
See Ps. Master. 



CONTEMPT. 

See Pr, Attachment. Pb. Appearance. 

I. — Generally 676 

II. — For Want op Answer 677 

III.— Clearing 677 

IV.— "Waiver op 677 

v. — Committal for 677 

VI. — Discharge prom 678 

Vli, — Right op Party to Proseoote 

Proceedings During 679 

VIII.— By Solicitor 679 

IX.— Costs op 679 

I. — Generally. 

Defendant deemed to have absconded, is guilty 
of contempt, where writ of attachment cannot be 
executed. — 77th Gen. Ord., 8th May, 1846, Beav. 
ed. 312. 

Proceedings against persons in contempt under 
the statute.— See I Will. 4, o. 36. 

A habeas corpus issued, to bring up the body of 
a ward of court, who had been taken in execution 
in an action by a tradesman, for necessaries, 
and the tradesman was ordered to attend at the 
bar of the court at the same time. — Bond v. 
Roberts, 13 Sim. 400. 

It is a breach of an injunction to stay trial, to 
obtain an order to change the venue in an action. 
—Pariente v. Bensusan, 13 Sim. 522. 

It is a contempt to interfere, and prevent an 
infant obeying the order of the court to convey. 
— Thomas v, Gwynne, 8 Beav. 312. 

The 11th Order of August, 1841, as amended 
by the 6th Order of April, 1842, does not apply 
to to a case of default, by a party producing deeds 
in the master's office, pursuant to the decree, in 
which case the Serjeant-at-arms goes upon a dis- 
obedience, of the four-day order. — Hobaon v. 
Sherwood, 6 Beav. 63. ' 

A defendant in contempt cannot, in answer to 
an application, founded on the contempt, object 



that the plaintiff has not taken a step in the cause 
which might have amounted to a waiver of the 
contempt. — Wilkin v Nainby, 4 Hare, 473. 

The court refused to discharge a plaintiff, who 
was in custody for a contempt, in not paying 
costs, which he had been decreed to pay, not- 
withstanding he had appealed from the decree, 
and deposed that it was of the greatest importance 
to him, and to an infant co-plaintiff, (his 
daughter), that he should have his personal 
liberty, to enable him to prosecute the appeal, 
and to instruct his counsel and solicitor, and 
otherwise to assist in the conduct of it. — Herring 
V. Clobery, 12 Sim. 410. 

A barrister, who was also a Member of Parlia- 
ment, appeared before a master, as counsel in 
support of a petition, presented by himself and 
others, and he afterwards addressed a letter to 
the master, which was expressed in threatening 
terms, and the tendency of which was to induce 
the master to alter the opinion he was supposed 
to have formed upon the case, and he subse- 
quently wrote a letter to the Lord Chancellor, in 
which he avowed the authorship of the letter to 
the master. The Lord Chancellor committed 
him to the Fleet during pleasure. — Mr, t,eehmerre 
Charlton's case, 2 Myl. & Cr. 316. 

Where a defendant obtains further time to 
to amend, on condition of entering his appearance 
with the registrar, and consenting to a Serjeant- 
at-arms, but neglects so to do, the court cannot 
compulsorily direct it to be done. — Henley v. 
Stone, 4 Beav. 392. 

The fifth Order of 1 WiU. 4, c. 36, s. 15, re- 
quiring a party in custody, &c., to be brought to 
the bar of the court, is satisfied by bringing him 
before the judge at his private residence. — 
Clarke v. Clarke, 4 Beav. 497. 

A party served with an order obtained ex parte, 
may be guilty of contempt for disobedience 
thereof, in a case where the order ought not to 
have been made. — Fennings v. Humphery, 4 
Beav. 1. 

On a motion to commit a defendant for a con- 
tempt, the defendant undertook to make repara- 
tion for the act complained of. Whereupon the 
master was directed to inquire what reparation 
the defendant ought to make, and he was ordered 
to make such reparation accordingly, and to pay 
to the plaintiff flie costs of the application con- 
sequent thereon : — Held, that the report made 
in obedience to that order did not require con- 
firmation. — Empringham v. Short, 11 Sim. 78. 

Jurisdiction of the court to grant or dissolve 
an injunction, or commit for contempt, in cases 
where the plaintiffi or defendants, or other 
persons, publish notices or advertisements with 
reference to the subject of a suit calculated to 
prejudice the rights or misrepresent the relative 
position or character of any of the parties to the 
cause. — Matthews v. Smith, 3 Hare, 331. 

Fending proceedings in this court, attacks on 
the plaintiff and his witnesses were published, 
representing those proceedings as vexatious, and 
that the witnesses had, in their evidence, been 
guilty of perjury : — Held, that this being calcu- 
lated to disturb the free course of justice, was a 
contempt of court. — Littler v. Thompson, 2 Beav. 
129. 

An order was made on a person, not a party to 
the cause, for payment of a sum of money within 
three weeks from the date of the order, but it was 
not served until after the expiration of tliat time : 
— Held, irregular, and the subsequent proceed- 
ings to a commitment were set aside. 
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Mode of enforcing payment of a sum of money 
under an order ot the court against one not a 
party to tlie cause. — Duffield v. Elwes, 2 Beay. 
268. 

After the first proclamation had been made, 
imder a -writ of exigi facias, which the defendant 
had issued in an action which he had brought 
against tiie plaintiff, the plaintiff served the de- 
fendant with the common injunction. The sheriff, 
upon receiving notice of the injunction, applied 
to the defendant's solicitor for instructions as to 
the course which he was to pursue, but the soli- 
citor said that he had no instructions to give ; 
upon which the sheriff proceeded to make three 
of the remaining proclamations :— Held, that the 
defendant had been guilty of a contempt. — 
Woodly V. Boddington, 9 Sim, 214. 



n. — FoK Want of Answer. 

Process of contempt for want of answer, may be 
resumed where answer is put in but found insuf- 
ficient. — 24th Gen. Ord., 3rd April, 1828, Beav. 
ed. 15. 

Defendant " in custody of Serjeant-at-arms or 
messenger," for want of answer, to be discharged, 
unless brought up in ten days. — 73rd Gen. Ord., 
8th May, 1845, Beav. ed. 310. 

But after eight days, new attachment may issue, 
—Id. 

Defendant in prison for not answering, to be 
discharged if not brought up within thirty days, 
but after eight days plaintiff may issue new 
attachment. — 74th Gen. Ord., Id. 

Prisoner unable, by poverty, to put in answer ; 
reference to be made to master, and if the master 
reports such defendant unable, by reason of po- 
verty, to employ a solictor to put in his answer, 
court may assign him a solicitor and counsel. — 
75th Gen. Ord., Beav. ed. 311. 

A. and B. each instituted a creditor's suit 
against C, the executrix of their deceased debtor. 
A decree having been made in A.'s suit, C. ob- 
tained an order staying B.'s suit. C. being in 
contempt for want of answer in that suit, the 
order was drawn up in the other suit. — Turnery. 
Dorgan, 1 2 Sim. 604. 

A defendant, though he is in contempt for 
want of answer, may except to the bill for 
scandal, but not for impertinence. — Everett v. 
Prythergch, 12 Sim. 365. 

Where a defendant, against whom an order for 
a Serjeant-at-arms has issued, for want of an 
answer, and non est inventus has been returned, 
files his answer, and gets the common order for 
clearing his contempt on payment of costs, and 
the answer is afterwards successfully excepted to 
for insufficiency, the plaintiff is entitled to take 
up and go on with the process of contempt from 
the point at which it was stopped by the order 
for clearing the contempt, and therefore a seques- 
tration, for want of an answer to the exceptions, 
sued out immediately on the defendant's sub- 
mitting to answer them, and a consequential 
order to take the bill pro confesso, are legular. 

Under the circumstances, a defendant who had 
got into contempt to a sequestration for want of 
an answer, and against whom an order for taking 
the bill pro confeam, had been obtained, and. a 
decree made accordingly, was allowed, notwith- 
standing upon certain terms, and upon paying 
the costs of all the prior proceedings, to put in an 
answer, with a view to the cause being regularly 
heard.— ros^forv. Salmon, 3Myl. & Cr. 109. 



The defendant being in contempt for want of 
appearance, the common injunction was extended 
to stay trial on a motion made without notice. — 
Harrison v. Dixon, 11 Sim. 123. 

When the master has reported that a de- 
fendant is unable, by reason of poverty, to em- 
ploy a solicitor to put in his answer, the court 
will, by one and the same order, direct counsel 
and a solicitor, to be assigned to the defendant 
for the purpose of putting in his answer, and 
that a habeas corpus do issue against him, and 
that the plaintiff's clerk in court do attend with 
the record, on the return of the writ, in order 
that the bill may be taken, pro confesso, against 
the defendant, unless he shall, in the meantime, 
put in his answer. — fVellfordy. Daniel, 9 Sim. 
652. 

If an attachment has issued against a de- 
fendant for want of answer, he cannot file a 
demurrer, and answer, although the former is 
confined to an allegation which the defendant 
might, by answer, have insisted he was not 
bound to answer. — Vigers v. Lord Audley, 8 Sim. 
333. 



in. — Clearing. 



A defendant in custody, for want of the answer 
of himself and his wife, cannot clear his contempt 
by putting in the separate answer for himself 
only. 

Where a defendant, who is in the Fleet for a 
contempt, in not putting in his answer, is reported 
to be a fit object to have the benefit of the pro- 
visions of the Act 1 Will. 4, c. 36, the court 
will not interfere in his behalf in such a manner 
as to prejudice the interest of a plaintiff whose 
proceedings have been regular. — Gee v. Cottle, 
3 Myl. & Cr. 180. 

A defendant who is in contempt for want of 
answer, filed his answer, obtained an order to 
clear his contempt, and paid the costs. The 
answer was insufficient. Held, that the contempt 
was not cleared. — Taylor v. Salmon, 8 Sim. 449. 

A defendant who is in contempt for want of 
answer, filed his answer and obtained an order to 
clear his contempt, and paid the costs. Tlie 
answer was excepted to, and the defendant sub- 
mitted to the exceptions, whereupon a sequestra- 
tion issued, and afterwards the bill was ordered 
to be taken pro confesso. Before the order was 
drawn up and served, the defendant answered 
the exceptions ; the answer was taken off the 
file.— /rf., 8 Sim. 450. 



IV. — Waivek op. 

A defendant being in contempt for want of 
answer, filed his answer, and the plaintiff took an 
office copy of it. Held, that the plaintiff thereby 
did not waive the contempt. — Woodward v, 
Twineaine, 9 Sim. 301. 

If a defendant is in contempt for want of 
answer, the plaintiff does not waive the contempt 
by obtaining order to amend. — Livingstone v. 
Cook, 9 Sim. 468. 



V. — Committal Fob. 

An order of commitment ought, in strictness, 
to be prefaced by an express adjudication, that 
the act complained of is a contempt, but the ab- 
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sence of such adjudication is not a ground for 
discharging such an order for irregularity. It is 
not irregular to engraft upon an order of com- 
mitment, an order that the party committed shall 
pay the costs of his contempt, but if the order 
extend to charges and expenses as well as costs, 
it is, to that extent, irregular. — Ex parte Van 
Sandau, 1 Phil. 60S. 

The position laid down in the books of practice, 
that an attachment cannot have a longer return 
than the last return of the term following that 
in which it issued, is not well founded. An 
attachment issued in vacation, imder 11 Geo. 4 
& 1 Will. 4, c, 36, sec. 15, rule 3, may be made 
returnable more than fifteen days after it is 
tested. The party prosecuting process of con- 
tempt, is not boimd to bring &.e prisoner to the 
bar of the court, in order that he may be turned 
over to the Queen's Prison. An attachment 
upheld, although the affidavit on which it was 
obtained was sworn fifteen months previously. — 
Wroe V. Clayton, 16 Sim. 183. 

A party who has notice of an order of the 
court is bound by it from the time the order is 
pronounced and if the order be for an injunction, 
and the party after notice be guilty of a breach of 
it, he may be committed for the contempt with- 
out the production of the writ of injunction, and 
although the writ has not actually issued. — 
Mc Neil V. Garrett, 1 Cr. & Ph. 98. 

The 5th rule of 11 Geo. 4 & 1 Will. 4, c. 36, 
directs, that where a defendant is in custody for 
a contempt, in not answering, the plaintiff shall 
bring him by habeas corpus, to the bar of the 
court, within a certain specified time, and that 
in case he shall not be brought up within that 
time he shall be discharged out of custody. A 
habeas corpus, for bringing up a defendant expired 
before he was brought up, but he was brought u{> 
within the time prescribed, and was then com- 
mitted to the Fleet : — ^Held, that the committal 
was regular. — Collet/ v. Candler, 12 Sim. 408. 



VI. — ^DisoHABQE Fbom. 

Defendant " in custody of Serjeant-at-arms or 
messenger," for want of answer, to be discharged 
unless brought up in ten days. — 73rd Gen. Ord., 
8th May, 1845, Beav. ed. 310. 

Defendant " in prison" for not answering, to 
be discharged if not brought up within thirty 
days. — 74th Gen. Ord., Id. 

Upon submitting to decree pro confesso, de- 
fendant may apply for his discharge.— 80th Gen, 
Ord., Beav. ed. 314. 

In appearing upon a motion to take the bill 
pro confesso, against a defendant who was in 
custody, under an attachment, for want of an 
answer, that the time for making it had expired, 
the court not only refused the motion, but forth- 
with discharged the prisoner out of custody 
without paying any of the costs of his con- 
tempt.— Co/Zms V. Collyer, 1 Cr. & Ph. 262. 

A defendant originally committed to prison, 
under an attachment for not appearing to the 
bill, remained there without applying for his 
discharge, after he had, by the default of the 
plaintiff, become entitled to be discharged without 
paying any of the costs of his contempt ; while 
he so remained in prison the plaintiff lodged an 
attachment against him for want ot an answer : 
— Held, that under these circumstances, the 
attachment could not operate as a valid detainer, 
and, therefore, upon the subsequent application 
of the prisoner, he was discharged without paying 



any of the costs of his contempt. — LeuAs v. Evant, 
1 Cr. & Ph. 264. 

A party moving for his discharge, under the 
13th rule of 1 Will. 4, c. 36, may be, at the same 
time, remanded under the 12th Bule. — Potts v. 
WMtmore, 8 BeaV. 317. 

An order under the 11 Geo. 4 & 1 Will. 4, 
c. 36, rule 12, for a defendant to remain in custody 
until answer, or further order, may be obtained, 
exparte, and need not be served on the defendant : 
nor is it necessary for a plaintiff who has obtained 
that order, to proceed to take the bill pro confesso, 
under the 13th rule of the Act. If a defendant 
in custody for want of answer, is made an insol- 
vent debtor, the court will not discharge him, 
although he may be examined, in the Insolvent 
Debtors' Court, as to the matter alleged by the 
bill. — Maitland v. Rodger, 14 Sim. 92. 

Sole defendant in contempt ordered to be dis- 
charged from prison on his own motion, the sole 
plaintiff being dead. — Terrell v. Souch, 4 Hare, 
535. 

A prisoner in contempt, and remanded until 
he should answer the bill and clear his contempt, 
or the court should otherwise order, filed a plea 
and obtained an order upon petition ex parte, at 
the Kolls, upon certificate of plea filed to tax the 
costs of the contempt, and forhis discharge upon 
payment or tender of such costs ; he did not pay 
or tender such costs, and the court, on motion by 
the plaintifi^, ordered the plea to be taken off the 
file. — Wilkin v. Nainby, 4 Hare, 473. 

The 5th rule of 11 Geo. 4 & 1 Will. 4, c. 36, 
directs that where a defendant is in custody for 
a contempt in not answering, the plaintiff shall 
bring him, by habeas corpus, to the bar of the 
court within a certain specified time, and in case 
he shall not be brought up within that time, he 
shall be discharged out of custody. A habeas 
corpus, for bringing up a defendant, expired before 
he was brought up, but he was bronght up within 
the time prescribed, and was then committed to 
the Fleet: — Held, that the committal was regular. 
— Colley V. Candler, 12 Sim. 408. 

Plaintiff did not proceed within the time 
limited by 11 Geo. 4 & 1 WiU. 4, c. 36, rule 13, 
to take the bill pro confesso, against a defendant 
who was in prison for want of answer ; after 
that time had expired, the defendant filed his 
answer, and then moved, under the rule, to be 
discharged, without costs : — Held, that as the 
defendant had not applied to be discharged until 
after he had disabled the plaintiff, by filing his 
answer, from proceeding to take the bUl pro con- 
fesso, the case was not within the rule, and there- 
fore the defendant could not be discharged with- 
out paying the costs of his contempt. — Williams 
v. Newton, 11 Sim. 45. 

A defendant was taken under an attachment 
for not answering, and not havmg been brought 
to the bar within the proper time, was dis- 
charged. The court directed that, unless he 
answered within a fortnight, a new attachment 
should issue against him, —Robey v. Whiteteood, 
5 Beav. 399. 

A defendant in custody for not answering, and 
brought up to have the biU taken pro confesso 
against him, within the time limited by the Statute 
1 Will. 4, c. 36, s. 15, rule 13, as for time to put 
in his answer, and three weeks were thereupon 
given to him, with liberty to apply for his dis- 
charge upon having answered. The time fixed 
by the same rule of the statute, for retaining a 
defendant in custody, without obtaining the order 
for taking the bill pro confesso, expired during 
the three weeks : no answer was put in ; Held, 
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that in such ci: cumstances, the defendant was not 
entitled to his discharge, under the 13th rule of 
the statute, but was entitled to the situation he 
would have been in, if the provision of the sta- 
tute had not existed, — Woodward v. Conebeer, 2 
Hare, 506. 

A. prisoner, who had been placed in custody 
by a lawful attachment, has remained in prison 
voluntarily, without claiming his discharge, after 
he was entitled to be discharged, may be regu- 
larly detained under another attachment lawfully 
issuing against him. — Id. 1 Hare, 297. 

The 10th rule of the 6 & 6 Will. 4, c. 16, 
applies to cases where the defendant has been 
turned over to the custody of the marshal. 
Where the plaintiff had neglected to enter an 
appearance for the defendant, within the period 
given him for the purpose, by the 10th rule, the 
court discharged the defendant from custody 
without compelling him to enter an appearance. 
The 9th rule does not apply to a case, where the 
discovery is not sought for the purpose of the 
suit, but with reference to future litigation. — 
Creagh v. MaJwny, 2 Jon, 342. 



VII. — ^RlOHT OP PaET^ to PllOSECUTE 

Pbocbedinos During. 

After a petition had stood over, at the request 
of the respondent's counsel, for his convenience, 
the petitioner incurred a contempt which he had 
not cleared when the petition came on again. 
Held, that he was, nevertheless, entitled to be 
heard. — Bnstowe v Needham, 2 Ph. 190. 

A defendant, though he is in contempt for 
want of answer, may except to the bill for scandal 
but not for impertinence. — Everett v. Prythergch, 
12 Sim. 363. 

Whether the discharge, under the 48 Geo. 3, 
c. 123, of a party detained under process of con- 
tempt for non-payment of costs under £20, has 
the effect of clearing his contempt so as to entitle 
him to move — Qtusre. — Oldfieldv, Cobbeit, 1 Phil. 
613. 

A party against whom a decree had been made 
with costs, appealed from it, and afterwards 
moved to stay the execution of it. The court 
allowed the motion to proceed, notwithstanding 
the party was in contempt for non-payment of 
the costs. — Herrtng v Cloberry, 12 Sim. 410. 

The plaintiff was ordered to pay some costs to 
the defendant, and on the other hand, the de- 
fendant was ordered to pay other costs to the 
pliiintiff. The plaintiff being in contempt for 
non-payment of costs, moved that the costs might 
be set off. Held, that it was competent for the 
plaintiff, though in contempt, to refer, for scandal 
and impertinence, an affidavit filed on the part 
of the defendant in opposition to the motion. — 
Cattell V. Simons, 5 Beav. 396. 

A party in contempt is entitled to be heard in 
court, to shew that proceedings against him, 
subsequent to the order placing him in contempt, 
have been irregular. — King v, Bryant, 3 Myl. & 
Or. 191. 

A party in contempt for non-payment of costs, 
and being served with an order nisi, to confirm 
a report, may, notwithstanding his contempt, take 
exceptions to the report, and draw up, pass, and 
enter an older to set down the exceptions ; and 
may also present and be heard upon his petition 
to discharge the report as irregular, and for 
liberty to open the accounts allowed in former 
reports, on the ground that items therein were 
allowed in the absence of the petitioner and 



while the suit was abated. — Morrison v. Morrison, 
4 Hare, 590. 

Where, under the 1 Will. 4, c. 36, a defendant 
in custody becomes entitled to his discharge, 
he cannot waive that right by acquiescence or 
subsequent proceedings. — Haynes v. Ball, 4 Beav . 
101. 

The plaintiff obtained an injunction with di- 
rection to try his right in action. A year after- 
wards, and shortly before the spring assizes, the 
defendant moved tiiat the plaintiff might proceed 
to trial at those assizes, or that the injunction 
might be dissolved. The court refused the motion 
with costs, but intimated that it expected the 
plaintiff to go to trial at the next summer assizes. 
The defendant being in contempt for non-pay- 
ment of the costs of the motion, the plaintiff 
shortly before the summer assizes, moved to defer 
the trial until the defendant should have cleared 
his contempt. Motion refused. — Bickford y. 
Skemes, 10 Sim. 193. 

A plaintiff may issue an attachment against a 
defendant for want of answer, although he is 
himself in contempt for non-payment of costs, 
which he has been ordered to pay to the defendant. 
— Welaon v. Bates, 9 Sim. 54. 



VIII. — By Solicitor. 

The old practice must be followed, to compel a 
solicitor to deliver over documents to his client, 
where the application is " in the matter," and 
the 12th Order of August, 1841, is inapplicable 
to such a case. — In re Taylor, 10 Beav. 221. 



IX. — Costs op. 



The Lord Chancellor, on the 8th of November, 
ordered the defendant to pay costs to the 
plaintiff, but the order was not completed till the 
23rd of December. The Master of the Rolls, on 
the 15th of December, ordered the plaintiff to 
pay costs to the defendant, and on the 19th the 
plaintiff offered to set off the costs. The defendant 
in January following issued an attachment for the 
costs : — Held, that the plaintiff, notwithstanding 
he was in contempt, might, under these circum- 
stances, move to set off the costs. — Cattell v. 
Simons 6 Beav. 304. 

Costs of process of contempt for not answering, 
not allowed in the taxation of costs of suit, as 
between party and party. — The Att. Gen. v. Lord 
Carrington, 6 Beav. 454. 

Plaintiff did not proceed within the time 
limited by 11 Geo. 4 & 1 Will. 4, o. 36, rule 13, 
to take the bill pro eonfesso, against a defendant, 
who was in prison for want of answer. After 
that time had expired the defendant filed 1 is 
answer and then moved, under the rule, to be di^ - 
charged without costs : — Held, that as the de- 
fendant had not applied to be discharged, until 
after he had disabled the plaintiff, by filing his 
answer, from proceeding to take the bill pro 
eonfesso, the case was not within the rule, and 
therefore the defendant could not be discharged 
without paying the costs of his contempt.— 
Williams v. Newton, 11 Sim. 45. 

The defendants having been arrested, underpro- 
cesB of contempt, for not answering the biU, swore 
his answer just before the expiration of the time, 
within which the plaintiff was bound to have been 
brought to the bar of the court, and at the same 
time served the plaintiff with notice not to remove 
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him to Dublin. The answerwas afterwards filed. 
The plaintiff having brought him to the bar of the 
court, the defendant applied for the costs of his 
removal :— Held, that he was not entitled to 
them. — Stopford V. Cronin, 2 Jon. 536. 
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I. — Abandoned Claim. 

A plaintiff having filed two bills, in which his 
claims were inconsistent, abandoned part of the 
relief orignally asked. Held, that he had acted 
vexatiously, and he was ordered to pay the 
additional cost incurred by the abandoned claim. 
— Strickland v. Strickland, 2 Beav. 242. 



II. — Abandoned Motion. 

Party to pay 40s. for costs of abandoned motion, 
or taxed costs, where any affidavit has been filed. 
—Gen. Ord., 5th Aug. 1818, Beav. ed. 3. 

The costs of an abandoned motion, in support 
of which, the party has given notice of his inten- 
tion to read an afBdavit previously filed in the 
cause, are only 40s. — Green v. Meares, 14 Sim. 526. 



m. — Advancing Cause. 

The costs of a motion to advance a cause, under 
the 4th Order of May, 1839, ordered to be paid 
by the plaintiff. — Browne v. Lockhart, 10 Sim. 
420. 

Costs of an opposed application to advance a 
cause, directed to be costs in the cause upon the 
application being granted. — Carthew v. Barclay, 
10 Sim. 273. 



IV. — ^Administration Suit. 
Costs of administration suit payable, pro rata. 
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out of a mixed fund, composed of realty and 
personalty. — Ifopkinson v. Ellis, 10 Beav. 169. 

The plaintiffs, stating themselves and some of 
the defendants to be next of kin, tiled a bill for 
the administration of a testator's estiite. Their 
claim was displaced, upon enquiries directed by 
the court ; and other persons, not parties to the 
cause, established their right and became entitled 
to a laiji;e residue. The case being one of 
great difficulty and doubt, and an investigation 
being absolutely necessary for the administration 
of the estate, the plaintiffs and defendants were 
allowed their costs out of the fund. — Johnston 
V. Todd, 8 Beav. 489. 

Costs of an administration suit directed to be 
paid, rateably, out of the real and personal estate. 
— Btmnettv, Foster, 7 Beav. 540. 

The costs of a suit for administration, — Held, 
there being no assets, to be payable out of the 
specific \egaa.ea, pari passu.— liristoto v. Brislow, 
5 Beav. 289. 



V. — Affidavit. 

Costs of affidavit not expressed in the first 
person, to be disallowed. — 12Sth Gen. Ord., 8th 
May, 1845, Beav. ed. 335. 

The costs of affidavits used to qualify the 
answer of a defendant, so as to excuse him from 
the production of documents, must be paid for 
by the defendant. — Smith v. Massie, 4 Beav. 417. 



VI. — Answer. 



Costs of separate defences, when defendants 
appear by the same solicitor. — 27th Gen. Ord., 
3rd April, 1828, Beav. ed. 16. 

Plaintiff' costs of insufficient answer, to be 
costs in the cause. — 28th Gen. Ord., 3rd April, 
1828, Id. 

Process of contempt for want of answer, where 
defendant answers and pays costs of contempt, 
may be resumed against him if answer found 
insufficient.— 24th Gen. Ord., 3rd April, 1828, 
Beav. ed. 15. 

A plea and answer were ordered to stand for 
an answer, with liberty to the plaintiff to except, 
and the order was silent as to costs. A motion 
to have the costs occasioned by the plea and 
answer, taxed, and that the defendant might be 
ordered to pay the same when taxed, was refused. 
— Yarnall v. Rose, 2 Keen, 326. 

Tru.stees in the same interest may be allowed 
the costs of separate answers, if the master shall 
find that the circumstances justified separate 
answers. — Dudgemi v. Corley, 4 Dru. & W. 158. 



VII. — Or Appeal. 



lliat any solicitor signing any petition of re- 
hearing or appeal, or any consent to a petition, 
or any notice of motion, or any proceeding, or ap- 
plication to be made by a pauper, shall thereby 
become subject to all the liabilities to which the 
sworn clerks have heretofore been subject in 
respect of such matters. — 25th Gen. Ord., 26th 
Oct., 1842, Beav. ed. 216. 

Where after the trial of an issue, directed by 

the court below, the party who appealed from the 

order directing it, the Lord Chancellor in rever- 

sing the order, and directing a new issue, refused 

YoL.II. 



I the other party the costs of the appeal, but 
reserved them. — Parker v, Morrell, 2 Phil. 453. 

Where an order made by the House of Lords, 
dismissing an appeal with costs, had, by the 
usual side-bar rule been made a rule of court, the 
court directed the clerk of appearances and writs, 
to issue a subpoena for the costs of the appeal. — 
O'Ferrallv. M'Cann, Fl.&K. 635. 

Wlien a decree is varied by the House but only 
on a point which was not raised in the court 
below, nor made a ground of appeal, the appel- 
lant must pay the costs of the appeal. — Wallace 
V. Palton, 12 Clk. & Fin. 491. 

Semble : — That on an appeal against a decree 
for mere matter of form, the House might affirm 
the decree in all other respects, but vary it on 
the point of form, and make the appellant pay 
the coats.— Waters v. Groom, 11 Clk. & Fin. 684. 

A case was pending in this hovi^e, the defen- 
dant in a similar suit, made an offt-r to the plaintiff 
to be bound by the decision of the House On the 
case pending. The plaintiff took no notice of the 
offer, but compelled the defendant to go on with 
his defence. Judgment was given against the 
defendant ; he brought an appeal to this House, 
and prosecuted it to a hearing, after an adverse 
decision in the case previously pending. Judg- 
ment being given against him in his own case, he 
was ordered to pay the respondent's costs. — 
Farrell v. Gleeson, 1 1 Clk. & Fin. 702. 

Where no party appear when an appeal is 
called on for hearing, it will be dismissed for 
want of prosecution, without costs on either side. 
— Sherbourne v. Middleton, 6 Clk. & Fin. 72. 

Where no person appeared on behalf of an 
appellant, when his appeal was called on, and the 
agent only of the respondent appeared, alleging 
that he had retained counsel, and praying that 
the appeal might be dismissed with costs, it was 
so dismissed. — Murphyv. Conums/,9 Clk & Fin. 73. 

An appellant had under the decree of the c jurt 
below paid the costs of the suit. That decree 
was reversed in this House, and the bill against 
the appellant ordered to be dismissed with costs. 
Still the House would not make an order for him 
to be repaid such costs, but left him to apply to 
the court below, on the judgment now pro- 
nounced. — Clark V. Smith, 9 Clk. & Fin. 126. 

The Lord Advocate of Scotland, or other 
officer of the Crown, suing on behalf of the 
Crown, or in matters in which the Crown is inte- 
rested, is not liable to pay costs to the opposite 
party, even though the suit may have been im- 
properly instituted. — The Lord Advocate v. Lord 
Dunglas, 9 Clk. & Fin. 173. 

Against any judgment awarding such costs, an 
appeal may be brought, notwithstanding the 
general rule that no appeal lie for costs.^^Jrf. 

And the Lord Advocate, or other officer of the 
Crown bringing that appeal, is not required to 
enter into recognisances to answer costs of 
the appeal. — Id. 

When the judgment of the court below is 
reversed in this House, and the House pronounce 
the judgment, which ought to have been pro- 
nounced in the court below, the effect of such 
judgment is to give to the appellant the costs of 
the suit in the court below, which he would have 
had there, had the proper-judgment been pro- 
nounced in the first instance in that court. — 
Maekersy v. Bamsay, 9 CUc. & Fin. 818. 

This House never gives costs to a party coming 
to sustain a decree in its favotu. — Id. 

The House will, as a general rule, make the 
costs of an appeal follow the affirmance of a judg- 
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ment in the court below. — Stewart v. Menzies, 
8 Clk. & Fin. 309. 

Where an appellant has succeeded in dismiss- 
ing a petition against the competency of his 
appeal, and the appeal is afterwards dismissed 
with costs on the hearing, on the merits, those 
costs do not include the costs of discussing the 
question of competency, unless the consideration 
of them has been reversed. — Campbelly. Campbell, 
7 Clk. &Fin. 166. 

An original appeal may be dismissed without, 
and a cross appeal dismissed with costs according 
to circumstances. — Court v. Roberts, 6 Clk. & 
Pin. 63. 

Where a trust disposition was obscurely 
worded, and the residue was very much larger 
than the disponer expected, the Lords, ordered 
that the costs of all the parties should be paid out 
of the residue. — Miller v. Bowan, 5 Clk. & Fin. 
99. 



"VIII. — Appbauanoe. 

Costs of appearance and answer, from formal 
defendants, to be paid by plaintiff. — 29th Gen. 
Ord., 26th Aug., 1841, Beav. ed. 173. 

A party served with a petition does not forfeit 
his right to the costs of his appearance, merely 
because his counsel, at the hearing, has raised an 
unsuccessful opposition to the prayer. — In re 
London and South Western Bailway Co, — 2 Phil. 
772, 

Of two defendants to a bill one only demurred, 
and the demurrer having been allowed by the 
Vice- Chancellor, the plaintiff appealed. The 
order for setting down the appeal was served on 
the other defendant's solicitor, who afterwards 
received a letter from the plaintiff's solicitor, 
asking him whether he would consent to have the 
appeal advanced, and that defendant appeared 
upon the argument, but was not allowed to be 
heard : — Held, that he was not entitled to the 
costs of the appearance. — Crawshay v. Thornton, 
2 Myl. & Cr. 23. 

Where a party is served with a petition, or 
notice of motion, he is not bound to take upon 
himself the responsibility of deciding whether 
his interest in the matter is such as to render it 
unnecessary for him to appear, and he wUl not 
be deprived of the costs of his appearance, on the 
ground that he is not interested in the matter. A 
promise by a party to make no opposition to an 
application, intended to be made by another, is 
not of itself a sufficient ground for refusing him 
the costs of his appearance. — Bamford v. Watts, 
2 Beav. 201. 



IX. — Assignee of Bankruptcy and 
Insolvency. 

Where the provisional assignee under the In- 
solvent Act, is made a defendant, in that cha- 
racter, to a bill of foreclosure, in respect of the 
equity of redemption, he is not entitled to his 
costs from the plaintiff, although he may have 
received no assets of the insolvent, wherewith to 
pay them. — Appleby v. Duke, \ Phil. 272. 

An official assignee, made defendant to a fore- 
closure suit, as representing the interest of a 
mense incumbrancer, who had become bankrupt : 
—Held, that to be entitled to his costs from the 
plaintiff, although he disclaimed absolutely at 
the hearing.— C/iwAe v. Wilmot, 1 Phil. 276. 



A married lady filed a bill against her husband, 
(who had become bankrupt), and his assignee, 
alleging that a sum of stock, which had fallen 
into possession after the bankruptcy, was subject, 
under the circumstances stated in the bill, to the 
trusts of her settlement, and did not belong to the 
assignee. The assignee submitted the question 
to the court. The court decided that the fund 
was subject to the trusts of the settlement, and 
refused to give the assignee his costs, as he ouglit 
to have disclaimed. — Blythe y, Granville, 1 3 Sim. 
190. 

The assignee of an insolvent mortgagor, before 
a bill was med to foreclose the mortgage, had con- 
sented to join in conveying the estate to the 
mortgagor, and had distributed the insolvent's 
estate amongst the creditors, and by his answer 
he disclaimed all interest in the premises. The 
plaintiff was ordered to pay him his costs of the 
suit, — Thompson v. Kendall, 9 Sim. 397. 

The provisional assignee of the Insolvent Court, 
made a defendant in a cause, in respect of his 
interest in the property of an insolvent debtor or 
assignee, under the statute, is in the same situa- 
tion, with respect to the costs, as the insolvent 
debtor himself would have been ; and, therefore, 
on a bill of foreclosure, the mortgagor being an 
insolvent debtor, and the equity of redemption 
vested in the provisional assignee, the provisional 
assignee is not entitled to his costs from the 
flttintiS.— Appleby v. Duke, 1 Hare, 303. 

The official assignee and the creditors' assignee 
of a bankrupt, who are necessary parties to a suit 
for foreclosure, in respect of their interest in the 
equity of redemption of premises, of which the 
bankrupt was the mortgagor, and which are 
insufficient security for the amount of the mort- 
gage thereon, are not entitled to their costs of the 
suit from the plaintiff. — Cash v. Belcher, 1 Hare, 
310. 

In a creditor's suit, the assignees of a bankrupt, 
who is a defaulting ex.ecutor of the deceased 
debtor, are not entitled to their costs of the 
suit out of the testator's estate ; but if the- plaintiff 
sought to charge the asignees with the receipt of 
specific parts of the testator's estate, and failed 
to do so, the assignees might be entitled to costs. 
— Massey v. Moss, 1 Hare, 319. 

The provisional assignee of an insolvent debtor, 
is not entitled to his costs against the plaintiff.-^ 
Hughes v. Kelly, 3 Dru. & W. 482. 



X. — Attokney General. 

The taxed costs of the Attorney General, and 
the Commissioners for the Reduction of the 
National Debt, upon applications, under the 56 
Geo. 3, c. 60, are, as a general rule, to be paid 
out of the fund recovered. — In re Holland, 1 
Phil. 379. 

In a suit to have the rights of the parties to 
the property in question declared, to which 
the Attorney General was a defendant, as repre- 
senting the Crown, the court refused to give 
the Attorney General his costs, though it gave 
all the other parties their costs, as between 
solicitor and client. — Burney v. Macdonald. 15 
Sim. 6. 

Held, that in taxing costs of a suit which were 
to be paid by the defendant, a special retainer, 
paid by the plaintiff to the Attorney General, 
who did not usually practice in the Court of 
Chancery, ought to be allowed, although there 
were no special circumstances which rendered 
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the employing of the Attorney General neces- 
sary. — Nichols V. Haslam, 15 Sim. 49. 

The Attorney General appearing in support of 
a bill for a legacy ; the bill being dismissed : — 
Held, not entitled to coats. — Ghuceater, (Mayor, 
lie.) V. Wood, 3 Hare, 149. 

The Attorney General, on behalf of the Crown. 
Defendant in a suit claiming an interest in the 
goods of a felon convict, the subject of the suit, 
against purchasers for value, and failing in that 
claim, is not entitled to his costs out of the fund 
as a matter of course. — Perkina v. Bradley, 
1 Hare, 219. 



XI. — Ba>(S of ENaLAMII. 

Costs given to the Bank of England out of the 
trust fund of a government stock, in the suit of 
the cestui que tnuts for the application of the 
fund according to their interests, ^though the 
decree was made against the Bank, the Bank 
having acted upon a doubtful construction of a 
late act of parliament, before diat construction 
had been settled by any judicial determination. 
— Bristed v. Wilkiru, 3 Hare, 235. 



XII.— Bill, 

1, Amendment of 683 

2, Of Discovery 683 

3, Dismissal of 683 

4, Of Interpleader 683 

6, Allegations tn Original BiU, struck out 

by Amendment 683 

6, Bill Filed Pending Writ of Error 684 

7. Cross BiU 684 



XH. 1, Amendment of. 

Defendant's costs of amendment, to be part of 
his costs in the cause. — 29th Gen. Ord., 3rd April, 
1828, Beav. ed. 16. 

Set-off by defendant, of costs occasioned by 
plaintiff's amending bill. — 30th Gen. Ord. Id, 17. 

A bill was filed for a foreclosure of a mortgage, 
and for a transfer of a sum of stock. On the an- 
swer being filed, disclosures were made which 
Tendered it advisable to amend the bill, by 
striking out all that related to the mortgage, and 
thereby nearly one-half of the bill and answer, 
was rendered useless. The court, however, 
refused to order, on motion, the plaintiff to pay 
the defendants costs, occasioned by the amend- 
ment, as it appeared that the amendment was 
made under the advice of counsel, and not for 
the purpose of vexation or oppression. — Mon" v. 
Earl of Tankerville, 10 Sim. 284. 

XII. 2, Of Discovery. 

Costs of a cross bill for discovery, only to be in 
the discretion of the court. — 41st Geri: Ord., 26th 
Aug., 1841, Beav. ed. 176. 

The costs of a bill of discovery, filed by any 
defendant to a bill for relief, are to be costs in the 
original cause, unless the court otherwise orders. 
125th Gen. Ord., 8th May, 1845, Beav. ed. 336. 

A defendant to a bill of discovery, and to per- 
petuate the testimony of witnesses, is entitled to 
his costs of the discovery, although he has 
examined witnesses in chief, — Slerine T. Powell, 
15 Sim. 81. 



XII, 3, Dismissal of. 

Where a bill for specific performance is hlej 
by a purchaser, and it turns out that the vendor 
cannot make a good title the bill is dismissed, 
but without costs. — Maldenv.Fyson, 9 Beav. 347. 

Where a plaintiff imputes personal fraud, 
which is not proved, it is a reason for awarding 
costs against him, on dismissal of his bill. — 
Langley v. Fisher, 9 Beav. 90. 

Bill in a creditor's suit dismissed, on motion 
by defendant before decree, on payment of the 
debt, with interest, at four per cent., and costs, — 
Wanton y. Roe, 14 Sim. 353. 

Where a bill for specific performance is dis- 
missed, the court has no authority to give the 
plaintiff his costs, but it has in some instances in 
administration suits. — Wedgewood v. Adams, 8 
Beav. 103. 

Cases in which costs may be given to a plaintiff, 
out of an estate, notwithstanding the dismissal of 
the hii\.—Westcott v. Culliford, 3 Hare, 274. 

A bill was filed on behalf of an infant, with the 
sanction of the master, to set aside deeds executed 
by a lunatic, at a time subsequent to that, at 
which he had been found lunatic by inquisition. 
An issue having been directed, the jury found in 
favour of the deeds. The bUl was dismissed 
with costs of suit and of the issue. — Frank v. 
Maintearing, 4 Beav. 37. 

Bill dismissed without costs, on the ground of 
the defendant not having (in a simple case) 
raised his defence by plea, — Sanders v. Benson, 4 
Beav. 350. 

A decree having been made in the court below 
against the defendants, with costs, the Lord 
Chancellor, upon petition of appeal against the 
whole decree, presented by theplaintiff, expressed 
his opinion that the bill ought to have been dis- 
missed with costs, and he gave the defendants 
their costs of the cause, up to the hearing, but 
not the costs of the appeid. — Oldham v. Stone- 
house, 3 Myl. & Cr. 317. 

It being admitted by the defendants, in a suit 
against executors, and parties charged with mis- 
applying the trust property, that an account had 
been settled between the residuary legatee, the 
executor, and the other defendant, upon an erro- 
neous footing, by which the other defendant was 
benefited, and the residuary legatee was preju- 
diced. "The court in dismissing the bill of the 
residuary legatee, on the ground that he had no 
title to the relief prayed, did so without costs. — 
Portlock V. Gardner, 1 Hare, 594. 

When a bill is dismissed, the court cannot 
decree the costs to be paid by a defendant, whose 
misconduct occasioned the i\iit,— Cochrane v 
O'Brien, 2 Jon. & L. 380. 

XII. 4, Of Interpleader. 

The plaintiff in interpleader is not to have the 
costs of any proceedings which he may take in 
the suit, that are productive of needless expense ; 
and, therefore, where the plaintiff filed unnecesary 
affidavits, and entered into evidence in the case, 
and obtained a second injunction ex parte, to re- 
strain proceedings at law, when no such pro- 
ceedings were threatened ; he was ordered to pay 
the costs thereby incurred. — Crawford v. Fisher, 
1 Hare, 436. 

XII. 6, Allegations in Original Bill struck out by 
Amendment. 
The court will not, at the he.iring of the cause, 
without a special application, order the plaintiff • 
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to pay the additional coats occasioned by a case 
muds and allegations inserted in the original bill, 
which were struck out and abandoned by amend- 
ment. — Mounaey v. Burnham, 1 Hare, 22. 

The most convenient time for applications, in 
respect of such costs, is immediately upon the 
cause of complaint arising ; and the amount of 
costs complained of is material, in reference to 
the propriety of the application, — Id. 

XII. 6, Bill Filed, Pending Writ of Error. 
After a judgment at law finding payments 
made to a railway company to be over charges, a 
bill filed, pending a writ of error on that judg- 
ment, to restrain the company firom continuing 
the over charges, and for ah account, &c., is not 
improper nor premature, and the plaintifis are 
entitled to the costs. — Barrett v. Stockton § Dar- 
lington Railway Co., I Clk. & Pin, N. S. 18, 

XII. 7, drosa Bill. 
Where the plaintiff in an original cause, after 
putting in an answer to a cross bill for discovery, 
dismisses his own bill before the hearing, the 
court has not only no power, under the 4lst 
Order of August, 1841, to give the plaintiff in the 
cross bill his costs, but the defendant to the cross 
. biU has a right to be paid his costs of the answer, 
by the plaintiff, according to the old practice. — 
Westjeldy. Skipwiih, 1 PhU. 277. 



XIII. — Cavse, Setting Down. 

Costs of first setting down causes, when struck 
out on the part of plaintiff, to be allowed to de- 
fendant. — 34th Gen. Ord., 3rd April, 1828. 
Beav. ed. 18, 

An order for re-hearing was discharged with 
costs, but in the meantime the cause had been 
set down and briefs delivered. Held, that the 
costs thereof could not be included in the order, 
and could only be given on a re-hearing or 
upon special application. — Devenport v, Stafford, 9 
Beav. 106. 



XIV. — Cause, Costs in the. 

Plaintiff's costs of insufficient answer, to be 
costs in the cause. — 28th Gen. Ord,, 3rd April, 
1828, Beav. ed. 16. 

Defendant's costs of amendment, to be costs 
in the cause. — 29th Gen. Ord., Id. 

Defendant examined as a witness, entitled to 
his costs of suit. — Young v. English, 7 Beav. 10. 

A cause and cross cause being dismissed with 
costs : — Held, that the costs of evidence taken in 
the former cause, but used in both, should be 
paid for in the cause in which it was taken. — 
The Corporation of Arundel v. Holmes, 4 Beav. 
325. 

On an application being made to the court 
below, to stay the execution of an order pending 
an appeal, the party applying pays the costs ; 
but where, before the motion to stay proceedings 
has been decided, the court above reversed the 
order below : — Held, that the costs of the motion 
ought to be costs in the cause. — Richardson v. 
The Bank of England, 1 Beav. 153. 

In the Court of Exchequer, the plaintiff, who 
lestablishes some, but not all, the points put in 
issue by his bill, will be allowed the costs of the 
suit generally, though he may be disallowed the 
extra costs occasioned by the points on which he 



fails ; and, on the other hand, the defendant who 
sueoeedsiu some, but not all, the points put in 
issue in the bill, though he may be allowed the 
extra costs of the points on which he succeeds, 
will not be allowed an apportionment of the 
general costs of the suit. — Jesus College v. King, 
2 y. & C. 662. 

A defendant setting up as his defence the Statute 
of Limitations, and failing therein, directed to 
pay so much of the costs of the cause as was 
incurred by such defence. — The Incorporated 
Society v. Richards, 1 Dru. & W. 258. 



XV. — Certificate op. 

Where a party is served with the certificate of 
costs, and personal demand is made, and he does 
not pay them, the House will, on petition of the 
party entitled, order the recognisances to be es- 
treated, for the purpose of enforcing payment of 
them, with costs of the petition. — Callaghan v. 
Callaghan, 8 Clk. & Fin. 709. 



XVI.— Charity. 



A charity scheme was directed. The relator, 
without the sanction of the master advertised and 
incurred expenses on obtaining information. 
The court refused to allow the ordinary costs, 
but, on the ground of its having proved useful to 
the charity, allowed the money ont of pocket, 
bona fide expended. — The Att. Gen., v. The Iron- 
mongers' Co., 10 Beav. 194. 

The defendant in a charity information, who 
had been ordered to pay the costs of the Attorney 
General, and of trustees, being insolvent and 
unable to pay such costs, were ordered to be 
paid out of the charity estate. — The Att. Gen. v. 
Lewis, 8 Beav. 179. 

The principal charge in an information being, 
that certain alienations made by the trustees of 
the charity lands, were not authorized by the 
inclosure act under which they purported to be 
made, and in particular, that an improvident 
exchange had been made, in order to favour one 
of the trustees ; and it appearing, that although 
the directions of the inclosure act had not been 
strictly followed, nearly two years had elapsed 
since the transaction, and neither the exchange 
with the trustees, nor any of the alienations, 
were shewn to have been improvident or im- 
proper; the information was dismissed, with 
costs, as to that part of it, and the information 
as it was firamed not appearing to have been 
filed, with a view to the benefit of the charity, 
and having been instituted and conducted in a 
manner to create great unnecessary expense, no 
costs were given to the relators up to the hearing 
as to that part of the information which was not 
dismissed. — Att. Gen. v. Cullam, 1 Keen 104. 



XVII.^Chargino Order. 

A charging order nisi, was obtained under 
1 & 2 Vic. c. 110, on stock belonging to A. B., 
who thereupon paid the amount, but disputed 
the liability to pay the costs of obtaining the 
order. On the day for shewing cause, the case 
was mentioned, when A. B. was held liable to 
pay the costs of both applications. — Stanley, v. 
Bond, 8 Beav. 60. 
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A . agreed to sell land to a railway company, 
but died before he had executed the conveyance, 
leaving an infant heir. The company then insti- 
tuted a suit, in order to obtain a conveyance from 
the infant : — Held, that, although the company 
were bound, by their act, to pay the expenses of 
the conveyance of land taken by them ; yet, as 
A. had occasioned the suit, by sufEering the land 
to descend to an infant, the costs of the suit, and 
of having the conveyance settled by the master, 
must be paid out of the purchase money. — Mid- 
land Cmmtics Railway Company v. Weatcamb, 
1 1 Sim. 57. 

The act which enabled a company to purchase 
and take land, for making a railway, provided 
that the costs of the " contracts, sales, and con- 
veyances," should be borne by the purchasers : 
— iSeld, that the vendors were, under these words, 
entitled to be reimbursed the costs of making out 
their title to the land purchased by the Company. 
— Er parte Feoffeea of Addies' Charity ; In re Lon- 
don and Greenwich Railway Co., 3 Hare, 22. 

"Where a person, who was a necessary party to 
a conveyance, though he had no beneficial Inte- 
rest in the property, refused to execute the deed 
of conveyance, and, in his answer to a bill filed 
against him to compel the execution of the deed, 
set up as the ground of his refusal, a case of 
fraud in the plaintiff, which he did not attempt 
to support by any evidence at the hearing: — 
Held, that this was not a case for any inquiry as 
to the alleged fraud, and that the defendant must 
pay the costs of the suit. — Times v. Negus, 3 Y. 
& C. 90. 

A plaintiff having charged A. B., who was 
named a party defendant, to be out of the juris- 
diction, but omitted to pray process against him, 
on his coming within the jurisdiction: — Held, 
nevertheless, entitled to the costs of a supple- 
ment.il suit, instituted for the purpose of com- 
pelling him to join as a conveying party in the 
deed to the purchaser under the decree. — Oldham 
V. Wilkins, 1 Dru. & Wal. 717. 



counsel, or, under special circumstances, three.— 
Downing College case, 3 Myl. & Cr. 474. 



XIX. — Counsel. 



Costs of two counsel of the outer bar, may be 
allowed by master. — 33rd Gen. Ord., 3rd April, 
1828, Ueav. ed. 17. 

Costs to be allowed on taxation between party 
and party, which have been properly incurred in 
advising with counsel on pleadings, evidence, 
and other proceedings in the cause ; in settling 
and signing pleadings and petitions, procuring 
consultations of counsel, attendance in the 
Master's Ofiice, and supplying counsel with copies 
of, or extracts irom, necessary documents. — 120th 
Gen. Ord., 8th May, 1845, Beav. ed. 333. 

The costs of employing two Queen's counsel 
for the plaintiff, at the hearing, allowed, the 
second Queen's counsel having drawn the bill 
when he was without the bar. — Carter v. Barnard, 
16 Sim. 157. 

The plaintiff's solicitor employed a Queen's 
counsel, and a junior, to oppose a motion for 
further time to answer. The court Held, that 
he was justified in so doing ; and ordered the 
Taxing Master, who had disallowed the fees of 
the junior counsel, to review his taxation. — 
Cooker V. Turner, 12 Sim. 649. 

Upon the taxation of costs, even' as between 
solicitor and client, the rule is to allow only two 



XX. — Cbown, Op thb. 

Where the Crown would not be liable to costs, 
the judgment of the court below against the 
Crown, was affirmed, without costs. — The Mayor 
o/Londonv. The Att. Gen., 1 Clk. ftFin. N.S. 440, 



XXI. — Ckeditobs and Cbbditobs' Sdit. 

Creditors to have costs of establishing their 
debts.— 47th Gen. Ord., 26th Aug. 1841, Beav. 
ed. 177, as amended 11th April, 1842. 

After a creditor had commenced an action 
against the administratrix of his debtor, a de- 
cree was made, in a suit by the next of kin, 
against the administratrix, for the administration 
of the intestate's estate ; and the administratrix 
gave notice of it to the creditor. He then gave 
notice to her, that he should proceed with his 
action, unless paid the costs of it ; and, the costs 
not being paid, he delivered his declaration ; 
■whereupon the administratrix appeared to the 
action, and called on the creditor (who was out 
of the kingdom) to give security for the costs of 
it. The court, on the application of the adminis- 
tratrix, restrained the creditor irom proceeding 
with his action, but gave him all his costs at law, 
and also the costs of the motion, and ordered the 
administratrix to bring the intestate's assets into 
court. — Turner v. Connor, 15 Sim. 630. 

Upon a motion, by the defendant, to dismiss 
the bill upon payment or satisfaction to tha 
plaintiff, of the debt or claim made by the suit, 
and certain costs of the suit, the court will in 
some circumstances, determine the question of 
costs to be paid by the defendant, as where such 
question is purely collateral to the subject of the 
suit. 

The costs of the plaintiff in a creditor's suit, in 
opposing a motion to dismiss for want of prose- 
cution, by a party named executor, who had 
renounced probate and disclaimed, was refused 
to a creditor, whose bill was dismissed upon 
payment of his claim by the acting executor. 

The mere offer, from a defendant, to pay a claim 
and costs, (without motion) : — Held, not to dis- 
entitle the plaintiff to his costs of the subsequent 
proceedings in the suit. — Penny v. Beavan, 7 
Hare, 133. 

Where a creditor had established his debt, and 
the master had issued his wai'rant on preparing 
his report, previous to the Orders of August, 1841, 
coming into operation, but made his report after 
that period :— Held, that the creditor was not 
entitled to his costs under the 47th Order. — Read 
V. Smith, 4 Beav. 521. 

Pending a litigation in the Ecclesiastical Court, 
as to the validity of a will, a creditor filed a bill 
for a receiver, &c. The alleged wiU being held 
invalid, an administrator was appointed, where- 
upon another creditor filed a cross suit, and 
rapidly obtained a decree. The plaintiff in the 
first suit was declared entitled to his cost$ out 
of the estate. — Frowdy. Baker, 4 Beav. 76. 

Where the fund in a creditor's suit is insuf- 
ficient to pay the plaintiff his costs, the creditors 
who have had the benefit of the suit by proving 
and obtaining payment of their debts, must con- 
tribute to the plaintiff's costs, and it is not 
matter of exception to the rule, that they ob- 
tiiiiied payment by reason of being associaied as 
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joint CTC'ditora with a person who had a right of 
retainer against the estate. — Thompaoa T. Cooper, 
2 Coll. C. C. 87. 

Where, in a creditor's suit, a fund had been 
realised by the diligence of the plaintiff, and the 
assets were more t£an suflScient for payment of 
the debts, the costs of the plaintiff, as between 
party and party, were ordered to be paid out of 
the general fund, and the extra costs of the 
plaintiff were, under the circumstances, directed 
to be paid pro rata by all the creditors who 
partook of the benefit of the suit. — Stanton y. 
Hatfield, 1 Keen, 3S8. 

A creditor instituted a suit against the real 
and personal representatives of the principal 
debtor, and against one of the sureties, omitting 
the other surety, and obtained a decree to ac- 
count. He afterwards filed a supplemental bill 
against the representatives of the other surety, 
but, inasmuch as they did not derive any benefit 
from the proceedings in the original suit, and as 
the creditor might have framed his original suit, 
so as to have had in it the relief sought by the 
supplemental : — ^Held, that the plaintiff was not 
entitled, as against the representatives of the 
second surety, to the costs of the original suit. — 
Cuffe V. Young, 2 Jon. & L. 17. 

Upon the distribution of the funds in a cre- 
ditor's suit, (there being no specific incumbrance) 
the several defendants and creditors were directed 
to pay to the plaintiff their proportions, in pro- 
portion to their demands of the difference of costs 
between party and party, and attorney and client, 
though there was neither a prayer in the bill nor 
direction in the decree that they should so con- 
ttibute. — Bracken v. Drought, 2 Jon. 114. 

A party files his bill as a judgment creditor, 
obtains a decree, and compels the other creditors 
to prove their demands under it. On taking the 
accounts, he is found to have been overpaid, and 
to be debtor to the estate for the balance so over- 

Said : — Held, that he is not entitled to costs of 
is suit, and the court will order him to bring 
the balance due by him, the bill remaining in 
operation for the other creditors. — Graves v. 
Wright, 1 Con. & L. 267. 

A puisne creditor, who files a bill on behalf of 
himself smd other creditors, is only entitled to 
the general costs of the cause, in the same priority 
as his demand ; but he is entitled to be paid, in 
the first instance, costs incurred by him for an 
object of general utility to all the parties' to the 
Buit, such as making out title. — Nelson v. Brady, 
1 Con. & L. 239. 

Ihe plaintiff, in a creditors' suit, is entitled, in 
priority to the demands of the other creditors, to 
t>e paid the costs which he has incurred, bona fide, 
and for the benefit of all parties, and, with their 
assent, in making out the title to the premises de- 
creed to be sold. — Semble : The plaintiff, in a 
creditor's suit, is entitled to his costs in the cause 
in the same priority with his demand, but if, by 
his exertions, he realise a personal fund for the 
benefit of all the creditors, he is entitled to his 
costs, as the first charge upon the fund so realised. 
— Thornley v. Dundas, 1 Jon. & Ca. 2. 

Costs to which a defendant, made a party 
to the suit as an elegit creditor in possession, 
and answering the bill seriatim, is entitled. — 
O'Brien v. O'Brien, 1 Jon. & C. 193. 

The plaintiff, a specific incumbrancer, filed a 
bill for a sale : — Held, that judgment creditors 
proving under a decree to take an account of 
prior incumbrances, were not bound to contri- 
bute, the payment of the plaintiff's costs, though 



their demands exhausted the funds and left 
nothing for the plaintiff. — Marquis of Dowtuhire 
v. Tyrrell, 2 Jon. 804. 

Bill by a judgment creditor of a tenant for life, 
against an elegit creditor in possession, whose 
judgment affected the inheritance, for an account 
of what he had received, or without wilful default, 
might have received. By his answer, the elegit 
creditor claimed a sum of £44, as then due to 
him. By the report, it appeared that, at the 
filing of the bill, he was over-paid £ 1 6, and, at the 
date of the report £64. But the conduct of the 
plaintiff, in instituting and prosecuting the suit, 
being inequitable, and as the account might have 
been taken under the order of the court of law, 
the court gave the elegit creditor his costs against 
the plaintiff ; the plaintiff having wholly failed 
in establishing his case as against the remainder 
man. The court gave no costs to any party, so far 
as the suit related to the construction of the will 
of the party creating the entail, but gave him the 
costs of the residue of the suit against the plaintiff. 
— Flood V. Digby, 2 Jon. 582. 



XXII.— Decree. 



A vendor filed a bill for specific performance, 
alleging that the defendant had accepted the 
title ; the defendant resisted it on the ground that 
the bankruptcy under which the plaintiff daimed, 
was invalid. Neither allegation turned out cor- 
rect, and though a good title was shewn in the 
master's office, the decree was made without 
costs. — Sidebotham v. Barrington, 5 Beav. 261. 

An order of the House of Lords, reversing a 
decree in this court, and dismissing the plaintiff's 
bill with costs : — ^Held, only to embrace the costs 
of the suit, up to, and including the costs of the 
decree in this court. — Small v, Atioood, 3 Y. & 
C. 501. 

Enrolment of decree, opened on payment of 
costs, the party relying upon a ground not stated 
in his notice of motion. — Lambert v. Bill, 1 Bru, 
& "W. 74. 

Decree of the court below affirmed, with costs, 
though varied in matter, improperly made the 
subject of appeal. — Stratton y. Symon, 2 Mo. 125. 



XXin, — Setting aside Deeds. 

The costs of a suit to set aside a deed for &and, 
will not be given against a solicitor, a party to 
the fraud, and a party to the suit, in respect of 
other liabilities, if they are not prayed against 
him by the bill. — Roddy v. Williams, 3 Jon. & 
L. 1. 



XXIV. — Dei?bndant Examined as Witness. 

If a plaintiff examines a defendant as a witness, 
he must pay the defendant's costs of the suit, — 
Duke of Leeds v. Lord Amherst, 14 Sim. 367. 



XXV. — ^Demurkeb. 

Upon overruling demurrer, defendant shall 
pay to plaintiff the taxed costs occasioned 
thereby, unless the court order to the contreiry. — 
3'2nd Geti. Ord., 3rd April, 1828, Beav. ed. 17. 

Plaintiff to pay to party demurring, the costs 
of demurrer, and, if the demurrer be to whole bill. 
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tlic costs of the suit also, — 45th Gen. Ord., 8th 
May, 1846, Id., 301. 

Demurrer to whole bill, if not set down within 
twelve days, to be allowed, with costs. — 46th 
Gen. Ord., Id. 

Demurrer to part of bill, if not set down 
within three weeks, to be allowed, with costs, — 
47th Gen. Ord., Id. 302. 

Upon the allowance of a demurrer, the question 
of costs and liberty to amend, are in the discretion 
of the court ! for the purpose of determining 
them, the court, to some extent, has regard to 
the statements in the bill, though admitted only 
for the purposes of the demurrer. — Schneider v. 
Liiardi, 9 Beav. 461. 

Where a demurrer to the whole bill is allowed, 
but the plaintiff has leave to amend, the costs 
which he is to pay to the defendant, are not the 
whole costs of the suit, but of the demurrer only. 
— Hammond v. Messenger, 9 Sim. 338. 

A demurrer for want of equity, and want of 
parties, succeeded only on the latter ground. No 
costs were given. — Allan v. Houlden, 6 Beav. 148. 

Where a plaintiff neglects to set down a de- 
murrer, within the twelve days, the defendant is 
entitled to his costs of suit and demurrer, and an 
order for them will be made. — Ex parte Mac- 
kenzie, re Claridge, 6 Beav. 123, 

Where a defendant put a demurrer on record, 
and also demurs ore tenua, if the demurrer on 
record is overruled, but the demurrer, ore tenus, 
is allowed, the defendant must pay the costs of 
the demurrer on record, unless the court at the 
time makes other orders to the contrary, and — 
Semble : The court will not be disposed to make 
such order. — Mortimery. Fraser,2M.yl. & Cr. 173. 

A demurrer on two grounds, failed as to one, 
and succeeded as to the other. No costs were 
given. — Benson v. Hadfield, 5 Beav. 646. 

Where a demurrer is overruled, the court will 
not give the pleiintiff the costs, if the statements 
of the bill are vague and uncertain, — Reed v. 
O'Brien, 7 Beav. 32, 

The costs of a demurrer of a witness follow the 
^ule of ordinary demurrers. — Langley v. Fisher, 
S Beav. 443. 



XXVI.— Estate, Costs Payable Out «p. 

The trusts of a mixed residuary gift, of real 
and personal estate, having failed, the costs of a 
suit by the next of kin, claiming the whole, on 
the ground that the real estate was converted out 
and out, were apportioned between the real and 
personal estate, although the title of the heir to 
the land was held to be so clear that the court 
adjudged it to him in the absence of some of the 
next of kin. — Christian v. Foster, 2 Phil. 161. 

Costs of suit apportioned between real and 
personal estate. — Johnston v. Todd, 8 Beav. 489. 

If an estate is devised to A. and his heirs upon 
certain trusts, A. ought not devise the estate, but 
ought to let it descend to his heirs. If he devises 
it, his assets ought to bear the costs of getting 
the legal estate out of his devisee. — Cooke v. 
Crawford, 13 Sim. 91. 

There were two suits brought against the 
representatives of a testator ; one a creditor's 
suit, and the other for a breach of trust. The 
accounts were taken in the first suit, and the 
debts, &c. ascertained ; but the assets appeared 
insufficient to pay the debts in full, in the event 
of the claims of the plaintiff, in the second suit, 
being substantiated. 



The second cause not having been heard, the 
court ordered a part of the assets to be set apart, 
to answer the costs in a second suit, and a pro- 
portionate part of the assets to be reserved, to 
answer the claims of the plaintiff in the second 
suit, and the residue to be apportioned and paid to 
the creditors in the first suit. — IlUngworth v. 
Nelson, 2 Keen, 776, 

The general personal estate of a testator is 
liable to all costs occasioned by his mistake, or 
rendered necessary for the purpose of obtaining 
the opinion of the court on the construction of 
his will, though some of those costs may have 
been incurred in proceedings affecting the real 
estate only, and the result of which, was to 
benefit a devisee of the real estate, — Ripley v. 
Moysey, 1 Keen, 578. 

In a creditor's suit, a puisne incumbrancer, 
who is a necessary party, and against whom a 
decree is made, but who, from the frame of the 
suit, cannot have relief under the decree, is not 
entitled to his costs against the plaintiff, to 
have them over, with his demand, out of the 
estate. — Joyce v. De Moleyns, 3 Jon. & L. 698. 

The costs of raising a family charge should be 
borne by the estate, but the costs occasioned by 
dealings with the charge should be borne by the 
charge, and not by the estate. — Stewart v. 
Marquis of Donegal, 2 Jon. & L. 636. 

Where a suit is rendered necessary, by any 
difficulty in the construction of a will, the costs 
of such suit are payable out of the estate, the 
testator having himself created the difficulty. — 
The Commissioners of Charitable Donations v. 
Cotter, 1 Dru. & W. 498. 

The practice of allowing costs to be paid out of 
an estate, may be, under certain circumstances, 
disregarded. — Berry v. Morse, 1 Clk, & Fin. 
N. S. 71. 



XXVII. — ^Exceptions. 

Exceptions to a report were taken before, but 
were set down for argument after, an act of par- 
liament came into operation, which rendered the 
question raised by them of no importance : Held, 
that the exceptant must pay the costs of them. — 
Hemming v. Spiers, 16 Sim. 651. 

The costs of exceptions to the answer of a de- 
fendant to a bill of discovery, which the master, 
under the 19th Order of December, 1833, has 
certified, ought to be borne by the defendant, are 
not within the 28th Order of April, 1828, or the 
124th Order of May, 1845, but the court will, 
upon application {ex parte), order such costs to 
be taxed, and deducted fi:om the costs of the suit 
payable to the defendant. — Hughes v. Clerk, 6 
Hare, 196. 



XXVIII. — ExECUTOKS AND Administeatoks. 

An executor was allowed, under the circum- 
stances, the costs of a cross cause for adminis- 
tration of the estate, instituted by him against 
his cestui que trust. — Nelson v. Duncomb ; Dun- 
comb V. Nelson, 9 Beav. 211. 

The representative of a defaulting executor 
fairly accounting, is entitled to deduct his costs 
of suit out of the assets, though they may be in- 
sufficient to repair the breach of trust. — Haldenhy 
V. Spoforth, 9 Beav. 195. 

A married woman being entitled to a share of 
a residue for her life, with remainder to her 
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children, who were infants, a bill was filed by 
her and her husband and their children by their 
father, as their next friend, against the executor, 
and the co-residuary legatees for the adminis- 
tion and distribution of the testators estate. When 
the executor put in his answer, a balance was due 
from him, and he paid it into court. Afterwards 
he paid the whole of testator's debts remaining 
unsatisfied, some of them before, and the rest 
after the usual decree : whereby a balance, greater 
than the fund in court, became due to him ; and 
the master so found. After the report had been 
absolutely confirmed, the husband died, and his 
widow having declined to take any further steps 
towards the further prosecution of the -suit, the 
executor filed a supplemental bill, praying to 
have the fund in court, exempt from all costs, 
paid to him in part of the balance foimd due by 
the master. The court ordered the executor's 
costs of both suits, as between solicitor and client, 
to be first paid out of the fund, then the costs of 
the defendants, the co-residiiary legatees of both 
suits, and lastly, the costs of the widow and 
children of the supplemental suit, but not of the 
original suit. — Jackson v. Woolley, 12 Sim. 12. 

On the application of the plaintifis, a six clerk 
was appointed guardian ad litem for a defendant, 
who was stated to be an infant, but was in reality 
of full age. A decree was made, and the accounts 
taken on that footing. Held, that the proceedings 
were not binding on him, and the plaintiffe were 
ordered to pay the costs of the six clerk. — Green 
v. Badley ; Green v. Thompson, 7 Beav. 271. 

Notwithstanding an order on further directions 
in a creditor's suit, that the costs of all parties 
should be taxed, as between solicitor and client, 
and paid out of a fund in court, the fund proving 
insufficient to pay all the costs, the court or- 
dered the costs of the executor to be paid in the 
first place.— Ga«»< v. Taylor, 2 Hare, 413. 

A party was unable to obtain payment of his 
legacy, and his portion of the residue, without 
suit. The case being clear, and the remaining 
portion of the residue having been paid by the 
executor, he was charged with costs. — Curtia v. 
Robinson, 8 Beav. 242. 

In an administration, or creditors' suit, against 
an executor becoming a bankrupt, or insolvent, 
and who is at the same time indebted to the 
estate of his testator, the costs of the executor 
incurred before his bankruptcy or insolvency, 
will be set off against his debt ; and the costs of 
the same executor, incurred in the proper per- 
formance of the duties of his trust, after his 
bankruptcy or insolvency, will be allowed out of 
the estate. — Samuel v. Jones, 2 Hare, 243. 

An executor, after a bill filed by his testator 
had been dismissed, with costs, revived the suit 
alleging he intended to appeal. The executor 
was ordered to pay the costs of the suit. — Harlock 
v. Priestley, 9 Sim. 621. 

A. effected two policies of insurance upon his 
life, one in his own name for £426, and the others 
for £1,700, in the name of J., and, by a deed of 
the year, 180S, he assigned these two policies to 
J., upon certain trusts, which were declared in a 
deed of the same date, and which latter was re- 
ferred to in the deed of assignment. The trusts 
were first to pay certain debts of A., and to re- 
imburse J., advances which he from time to time 
had made to A., and subject thereto to hold the 
residue, to form a fund for the daughters of A., 
in such shares as he should appoint. 

Upon the death of A. ,the amount of the policies 
was claimed by the executor of J., and, at the 



same time, notices were served upon the company 
by the administrators of A., one of his daughters, 
and the husband of another daughter, cautioning 
the company against paying over the amount of 
the policies to L. 

Held, upon a bill of interpleader, thereupon 
filed by the company, that as to the holding of 
£1,700, there was no case of interpleader esta- 
blished for that, although there was no declar- 
ation in the deed of 1808, that the receipt of the 
trustee should be a discharge ; yet, that the 
nature of the trusts of the deed was sufficient to 
absolve the company from seeing the perform- 
ance of the trusts, or the application of tha 
money. 

Held also, vrith regard to the policy of £425, 
that the suit was maintainable by reason of the 
claim of the administrator of A., yet, as it ap- 
peared that within three days after the bill was 
filed, a second notice was served by the same 
party withdrawing his demand, that the plaintiff 
was not justified in persisting any further in the 
suit, and ought to have discontinued. 

Disposition of the costs of the different parties. 
—Glynn v. Locke, 3 Dru. & W. 13. 

The executors of a judgment creditor filed a 
bill to raise the amount of their judgment. A 
decree to account was pronounced, but on taking 
the account in the office, it was found that instead 
of there being anything due to the plaintiffs, they 
had, in fact, been overpaid : — Held, that the 
plaintiffs were not entitled to the costs of the 
suit, and t>hat they must pay all the costs occa- 
sioned in the office in taking the account. — 
Graves v. Wright, 2 Dru. & W. 77. 

The executors of a solicitor held entitled to 
the costs of a suit instituted by them to raise the 
amount of certain judgments, given for untaxed 
bills of costs, on account of the dealings between 
the conusor of these judgments, and Ms devisee, 
with the conusee, though more than one-sixth 
was struck off one of the bills, on taxation, and 
though the defendant had offered to submit the 
matters in dispute to arbitration, and to pay 
whatever might be found due after the bill of 
costs had been taxed and all proper credits 
allowed. — Humfrey-v. Gurley, I Dru. feWal. 183. 

When a plaintiff brings before the court, as a 
defendant, a party who had been named executor 
but had refused to act, and states the fact upon 
his bill, such defendant is entitled, as against the 
plaintiff, to the costs of an answer in the nature 
of a disclaimer.— • >Fis/do» v. Weldon, 1 Dru. & 
Wal. 379. 

Where a cause is continued after the death of 
an executor, who had been a party, he will be 
declared entitled to his costs up to the time of 
his death, but the administrator, de bonis non, of 
the original testator will not be declared entitled 
tci those costs. — Wood v. St. George, 1 Con. & L. 
365. 



XXIX.— Four Day Osdeb. 

It is not regular, in a notice of motion for a four 
day order, to ask for the costs, but, if asked for, it 
is in the discretion of the court to give or with- 
hold them. — Peasnallv. CouUart, 1 Keen, 183. 



XXX. — Fund when Liable. 

In a suit to obtain the decision of the court on 
a very doubtful will, the plaintiff turned out to 
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have no interest. The court, upon making a 
declaration of the rights, ordered the costs of all 
parties out of the fund. — Thomason y. Mosea, 6 
Beav. 77. 



XXXI.— GENERAI,I,y, 



A bill filed for redemption of a mortgage, and 
an injunction to restrain a sale, under a power 
alleged to have been fraudulently inserted in the 
deed, contained various charges of oppression 
and misconduct against the defendant, on the 
ground of which it prayed that he might pay the 
costs of the suit, on a motion for an injunction, 
supported by affidavits of those charges ; the de- 
fendant submitted to an immediate account, the 
plaintiff undertaldng to pay what should be found 
clue, and further directions and costs were re- 
served : — Held, on a subsequent hearing of the 
cause, for further directions, that the affidavits 
filed on the former occasion could not be read, 
the first order having shut out all the merits ex- 
cept the account, and an order giving the plaintiff 
the costs of the suit, on the ground of those affi- 
davits was, on appeal, dismissed, and the de- 
fendant was allowed his costs, according to the 
ordinary rule. — Dunstan v. Patteaon, 2 Phil. 341. 

According to the modern practice, the court, 
though it retains a discretion, generally acts on 
the rule that, prima facie, the unsuccessful party 
is to be charged with the costs of the suit, and, in 
the present case, it gave costs against an unsuc- 
cessful plaintiff, though the case was one of great 
difficulty, arising out of a will, and dependent on 
foreign law. — Earl Nelson v. Lord Bridport, 10 
Beav. 305. 

Where, under the circumstances of the case, 
an unsuccessful plaintiff is to be charged with 
the costs of suit, the result is not altered by the 
additional fact that the institution of the suit was 
recommended by the master. — Id. 

All the purposes of a suit having been answered, 
the plaintiff moved, before answer, that his costs 
might be taxed and paid by the defendant, and 
that, thereupon, all further proceedings might be 
stayed. Motion refused. — Langham v. The Great 
Northern Railway Co., 16 Sim. 173. 

An order made upon notice for leave to the 
plaintiffs to amend their bill, giving security to 
the Clerk of Records and Writs, for the costs of 
the defendants of the suit already incurred, was 
varied, ex parte, by directing the costs of the 
defendants to be taxed and paid to them, by the 
plaintiff's reserving the question how they were 
ultimately to be borne, the variation not being 
such as could prejudice the absent defendants.— 
Hart V. Tulk, 6 Hare, 611. 

An order made by the court, and correctly 
drawn up, will not, in all cases, be discharged 
solely on the groimd that it was passed by the 
registrar, without notice to the other parties in 
the cause. — Id. 

Plaintiff, in an administration suit, held not 
liable to pay the costs of certain legatees who 
were made defendants, but disclaimed. — Weat v 
Coh, 3 Y. & C. 682. 

Courts of Equity will cariv into execution 
their orders and decrees for costs, by charging 
the- government stock of the debtor under the 
provisions of the Statute 1 & 2 Vic, c. x.O, an 
for that purpose it is not necessary to give further 
proof of application*for payment, than is con- 
tained in the notice of the. intended application 



to make the order for the charge absolute. — Blake 
V. WAtte, 3 Y. &C. 434. 

An order giving costs to the defendant, and 
liberty to amend to the plaintiff, though bespoken 
and paid for by the defendant, may, nevertheless, 
be obtained by the plaintiff, — Henley v. Stone, 4 
Beav. 386. 

The papers in the suit were accidentally burnt 
in the offices of the relator's solicitor, and new 
office copies became necessary for the hearing of 
the cause. A decree was afterwards pronounced 
against the defendant, with coats, as between 
party and party: — Held, that the extra costs 
occasioned by this accident ought not to be boi ue 
by the defendant. — The Att. Gen. v. Kerr, 3 
Beav. 425. 

Tenant for life of a manor in which lands are 
enfranchised under the provisions of the Mano- 
rial Bights' Commutation Act, is entitled to his 
costs out of the fund arising from the enfran- 
chisement. — Ex-parte The Arch-Bishop of Canter- 
bury, 1 Coll. C. C. 154. 

Separation of the costs occasioned by a defence 
founded on a statement of fact disproved by the 
evidence. — Bowtr v. Cooper, 2 Hare, 408. 

A plaintiff partially succeeded so as to be 
entitled to costs, but he failed in establishing, 
unfounded charges of fraud, for the costs of 
which, the court considered him liable. The court 
made a decree without costs on either side.— 
Cullingworth v. Lloyd, 2 Beav. 385. 

A suit was instituted against the representa- 
tives of a testator, in respect of a breach of trust ; 
and a decree was afterwards made, in a creditor's 
suit, against the same representatives, and an 
account of the debts, &c., was directed to be 
taken, llie plaintiff in the first suit, established 
his claim, so far as he could, in the creditor's 
suit, and afterwards brought on the first suit for 
hearing ; when, there appearing a deficiency of 
assets, he waived further relief, and took the 
securities on which the trust fund had been im- 
properly invested. Held, that the plaintiff in the 
first suit, was entitled to his costs out of the 
assets of the second. — Costerton v. Coaterton, 
2 Keen, 774. 

A sale took place in 1808, under a decree of a 
court of equity. In 1822, a suit was instituted 
to impeach this sale. In 1823, the principal de< 
fendant answered the bill. No further pro- 
ceedings, in the cause, were had, until 1829, 
when the suit was revived. The plaintiff was 
held entitled to relief, under the circumstances, 
but the costs were refused to both parties, in 
consequence of the great delay. — Thomhill v. 
Glover, 3 Dru. & W. 195. 

The court will under the words " and to 
make such other order in the premises, as, to the 
court, shall seem just and reasonable," of the 
29th Section 6 Geo. 4, c. 193, gives the costs of 
attending the inquisition to ascertain the value 
of the lands required for the purposes of the 
company, — In rs the Ulster Canal Co., Fl. & 
K. 16. 

Where a transaction of a suspicious nature 
in its commencement can only be sustained by 
subsequent acts of confirmation, the party to 
sustaining it must pay his own costs of the 
investigation into the circumstances. — De Mont- 

nrency v. Deoereux, 7 Clk. & Fin. 188. 
Costs ar3 not given where an interlocutor is 
only varied, — Taylor v. llossack, 5 Clk. & Fin. 
380. 
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XXXII.— Heib. 

Heir at law, being also the devisee in trust, 
misconducting his defence, ordeied to pay all the 
costs of the suit, — Mann v. Ricketts, 7 Bear. 93. 

A suit to administer an estate, having been 
Tendered necessary by the form of the virill of the 
testator, who had blended his real and personal 
estate into one common fund, the costs of the 
suit were directed to be paid, pro rata, by the 
heir and personal representatives, out of accu- 
mulations devolving on them, in consequence of 
the directions of the testator to accumulate, 
having partially exceeded the limits prescribed 
Iqr the Statute.'-JSyye v. Marsden. 2 Keen, 664. 



XXXIII.— Hearing, 

Where a supplemental bill was iiled, merely 
for the purpose of bringing a tenant in tail before 
the court, who had come in esse, since the pro- 
nouncing of the decree in the original cause ; 
and all the defendants in that cause having again 
appeared at the hearing of the supplemental 
suit: — ^Held, that as they appeared, in conse- 
quence of a notice served by the plaintiff, they 
were entitled to their costs of the hearing, as 
against the plaintiff, but that the plaintiff should 
not have the same over. — Wallace v. Blake, 1 Dru. 
& "Wal. 378. 



XXXIV. — Ijsoumbbancehs. 

Incumbrancers are entitled to their costs out 
of the fund, according to their respective priorities, 
and not against the plaintiff in the first instance. 
—Hall V. Hill, 3 Dru. & "W. 69. 

Incumbrancers on a life estate, who were ne- 
cessary parties to a suit for the purpose of selling 
the inheritance to pay off' charges prior to that 
life estate, are only entitled to their costs against 
that life estate, and not against the plaintiffs 
generally, — Emiis v. Brady, 1 Dru. & Wal. 720. 



XXXV. — Inpoumal Pkooeedinos. 

A notice of motion to dismiss the bill in this 
tiause, for want of prosecution, was given before 
the Vice-Chancellor of England, although the suit 
was attached to the Court of Vice-Chancellor 
Knight Bruce. The Vice-Chancellor gave the 
plaintiff costs, as of an abandoned motion. — 
Rathleigh v. Mount, 16 Sim. 390. 

Where a plea to the bill is filed, and the plea 
is overruled, with liberty to amend, and the 
amended plea is put in and allowed, the defend- 
ant is not entitled to the costs of correcting his 
own mistake, but is entitled to the costs which 
he would have had, if the plea, which was 
allowed, had been the plea which was first filed. 
—Clayton v. Meadows, 2 Hare, 26. 

Under a general order of taxation, the master 
will, without any special direction, exercise a dis- 
cretion as to taxing the costs of informal proceed- 
ings. --/(/. 



XXXVI. — Injunction to Stay Phocebdinos 
AT Law. 

An application was made after answer, lor an 



injunction to stay proceedings at law, and was 
refused. The plaintiff was ordered to pay the 
costs. — Barwell v. Barwell, 5 Sim. 373. 



XXXVII.— Intekest on Costs. 

Under 1 & 2 Vic, c. 110, ss. 17 & 18, interest is 
recoverable on costs which one party is ordered 
to pay to another, but not on costs directed to be 
raised out of an estate. — The Alt. Gen. v. Netlier- 
cote, U Sim. 529. 



XXXVHI. — ^Inteelogutohy Appmcations. 

Upon interlocutory applications, court may 
award sum in gross, for costs, — !23rd Gert. Old., 
8th May, 1845, Beav. ed. 334. 

The costs of an interlocutory proceeding are 
not costs of the suit. — Finden v. Stephens, 16 
Sim. 40. 



XXXIX. — ^Investment. 

The corporation of the Trinity House were 
empowered by the Act, 6 Se 7 Will. 4, c. 79, to 
purchase lighthouses ; and the act directed tliat 
all the reasonable costs, charges, and expenses of 
re-investing the purchase money should be borne 
by the corporation : — Held, in the absence of any 
proof of an attempt to throw expense upon the 
corporation, by an improper exercise of the power 
of re-investment, that there was no limit to the 
number of separate investments, for the costs of 
which the corporation were liable. — Jones v. 
Lewis, 2 Mao. & Gor. 163. 

Under an A ct of Parliament, a corporation took 
lands for public purposes. The act empowered 
the court to order the costs, charges, and ex- 
penses of re-investing the compensation money, 
to be paid by the corporation. On a fourth ap- 
plication to re-invest the residue, amounting to 
£63 : — Held, that the proceeding was not so vexa- 
tious, as to disentitle the party to costs. — in re 
The Merchant Tailors Co., 10 Beav. 485. 

Under the act enabling the Corporation of 
Trinity House to purchase property, and, in cer- 
tain cases, to pay the purchase money into court 
to be laid out in stock for the benefit of the 
parties entitled, providing that the " costs of the 
investment of the purchase money " shall be paid 
by the corporation, the broker's commission on 
the purchase of stock is a part of the costs of 

investment to be borne by the corporation. 

/« re 6 % 7 Will 4, Ex parte The Corporation of 
Trinity House, 3 Hare, 95. 

Under a direction by will to accumulate and 
lay out a certain sum of money in the purchase 
of land to be settled to uses thereby declared ; 
the costs of the investment are to be paid out of 

the particular sum directed to be invested. 

Gwyther v. AUm, 1 Hare, 505. 

The court will, under the words " reasonable 
costs, charges and expenses," in the 29th section 
of the 2 & 3 Vict. c. 61, award all necessary costs 
incurred by parties in obtaining payment out of 
court of the purchase money of lands required 
for the purposes of the commission, or of havin" 
it invested upon trusts similar to those to which 
the lands so required were subject. — Tn re the 
Commissimters for the Navu/ation of The River 
Hhantion, Fl. &'K, 13. 
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The court will not, under the 1 & 2 Vic. c, 56, 
order the Poor Law Commissioners to pay the 
costs relating to the re-purchare of lands, to be 
settled to the some uses as those to which the 
lands sold were subject. — In re Lord Mountsand- 
ford, Fl, & K. 369. 



XL — Issue at Law. 



The costs of an issue directed on an interlocu- 
tory application may be disposed of after the 
issue is decided, without waiting for the hearing 
of the cause. — Molina v. Price, 2 Coll., 190, over- 
ruled—Duncan V. Varty, 2 Phil. 696. 

A bill for the delivery up of securities on which 
the defendant had commenced proceedings at law, 
was taken pro confesso. Held, that the plaintiff 
was entitled to the costs at law, though the bill 
did not specifically pray for them. — Stanley v. 
Bond, 6 Bear. 423. 

A defendant, a purchaser, demurred to a bill 
for specific performance, and his demurrer was 
overruled. He then asked for a case to be sent 
to a court of law, which was granted ; and the 
opinion of the Judges was against him ; ulti- 
mately, however, the bill was dismissed with 
costs. Held, that the defendant was entitled to 
his costs at law as well as in equity — Forbes v. 
Peacock, 12 Sim. 628. 

Where a case is sent to a court at law, and 
this court gives a decree vfith costs, including 
the costs at law, and the decree is reversed 
'* with costs of the suit in the court below," the 
defendant is entitled, as of course, to the costs at 
1 aw. — Smith v. Clarke, 2 Con. & L. 160. 



XLI. — Joint Liability. 

Where a suit is instituted by some of a class 
of persons on behalf of all those individuals of 
of the class only who are actually named as 
parties to the record, are responsible to the 
defendants for costs. And, therefore, in a suit 
by some on behalf of all the guardians of the 
poor of a parish against a party tdleged to be a de- 
faulter to the parish fimds : — ^Held, that a person 
who had heen a guardian at the commencement 
of the suit, and one of the committee of guar- 
dians, who authorised it, but who was not 
actually named as a party to the record, was a 
competent witness for the plaintiffs, notwith- 
standing his liability, as between himself and the 
other guardians, to contribute to the costs of the 
suit, such liability being one which could not be 
enforced in that suit, and his incompetency, by 
reason of interest as a rate -payer, being removed 
by the Statute 3 & 4 Vic, c. 26. — Paacall v. 
Scott, 2 Phil. 390. 



XLII. — Judgment, Reversing, and Re-dooket- 
INO, or. 

The costs of re-docketing a recent judgment, 
not allowed in a petition matter. — Macken v. 
Newcomen, 2 Jon. & L. 16. 

An appellant had under the decree of the court 
below, paid the costs of the suit. That decree 
was reversed in this House, and the bill against 
the appellant ordered to be dismissed with costs. 
This House, however, would not make an order 
for him to be repaid such costs, but left him to 
apply to the court below on the judgment now 
pronounced.— «ar4 v. S»i»M, 9 Clk. & JFin. 126. 



Where the judgment of the court below is re- 
versed in this House, and the House pronounces 
the judgment which ought to have been pro- 
nounced in the court below, the effect of such 
judgment is to give to the appellant the costs of 
the suit in the court below, which he would have 
had there, had the proper judgment been pro- 
nounced, in the first instance, in that court. 
This House never gives costs against a party 
coming to sustain a decree in his favour. — 
Mackeray v. Ramiayt, 9 Clk, & Fin. 818. 



XTiIII. — ^Laohbs. Vexatious and XJnnecbssakt 
Pkoceedings, 

Court may declare part of pleadings improper, 
or of unnecessary length or refer it to the Taxing 
Master, to distinguish the same, who is to ascer- 
tain the costs thereof. — 122nd Gen. Ord., 8th 
May, 1845, Beav. ed. 334. 

On a reference for an account of what was due 
to the defendant, in respect of a lien on deeds, 
the master found the amount, and the plaintiff 
thereupon offered to pay it, and terminate the 
suit upon delivery up of the deeds, which offer 
the defendant refused to accept. The court, on 
further directions, refused the defendant the 
costs of the proceedings subsequent to the offer. 
It is not irregular in such a case to bring before 
the court, by motion, at the time of the hearing 
for further directions, circumstances affecting the 
right of the parties to costs in the case. — Sentance 
V. Porter, 1 Hare, 426. 

Parties entitled to general costs of suit deprived 
of the costs subsequent to the replication, on the 
ground that they had entered into a mass of unne- 
cessary evidence. — Harvey v. Mount, 8 Beav. 439. 

Where a defendant having rendered himself 
liable to be sued, and being sued, offers to submit 
to all the relief to which the plaintiff is entitled, 
the court will not give the plaintiff his costs of 
the subsequent prosecution of the suit. — Colbum 
V. Simms, 2 Hare, 543. 

Where costs are vexatiously and improperly 
incurred by a successful party, and can be clearly 
distinguished from the rest, the court will make 
a provision for them, otherwise they will be left 
to the Master. — Harrow v. Rees, 4 Beav. 25. 

As a general rule, the costs of the cause should 
follow the result of the cause, but an excep- 
tion will be made where a party has established 
his object by means of an unnecessary degree of 
litigation. Thus, the plaintiff having filed a bill, 
to restrain the defendants from using certain 
trade marks, and for an account of the profits 
made by the sale of goods so meirked, obtained 
an ex parte injunction. On the same day the 
plaintiffs received a letter from the defendant's 
solicitor, in which the defendants stated (through 
their solicitor), that they had never used the 
marks since they were aware they were private 
property, and that they did not intend to use 
them again, and they offered to compensate the 
plaintiffs for any injury they might have sus- 
tained. The plaintim, however, prosecuted the 
cause to a hearing, and then, by their counsel, 
abandoned their title to the account, because it 
was so small as not to be worth taking. The 
Lord Chancellor, although he made the injunc- 
tion perpetual, refused the plaintiff the costs of 
the suit.— Millington v. Fox, 3 Myl. & C, 338. 

A. insisted by his answer, that B., a claimant of 
the property in question, should be a party ; B., 
on being made a party, stated by his answer that 
he had given notice of disclaimer to A. before the 
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fSuit began, but did not enter into evidence : the 
court cannot determine the question of costs on 
the answers, but may direct an inquiry to ascer- 
tain when the notice of disclaimer was given. — 
Perkins v. Bradley, 1 Hare, 219. 

Interest given from the filing of the original 
bill only, and costs only from the filing of the 
bill of revivor then at hearing, because of the 
laches of the plaintiff. — Purcell v. Blennerhassett, 
3 Jon. & L. 24. • 

Costs given against a party who by his want 
of caution in settling an estate without giving 
notice that it was subject to a prior demand 
rendered a suit by the prior incumbrancer, 
necessary to establish his right. — Wise v. Wise, 
2 Jon. & L. 403. 

"Where a matter is within the knowledge of a 
plaintiff, and by not stating such matter cor- 
rectly, great expense is incurred, the plaintiff 
must pay all the costs thereby occasioned. — 
Field v. Lord Donoughitiore, 1 Dru. & "W. 227. 

Where a party filed a bill for relief which he 
might have obtained by petition, the court 
allowed him those costs only to which he would 
have been entitled if he had proceeded by peti- 
tion.— 7>>veZZ v. Hassard, Fl. & K. 625. 

In a tithe suit several of the defendants ap- 
peared and put in separate answers by the same 
attorney, denying their liability. The answers 
were almost copies of one another. The court, at 
the desire of the plaintiff, dismissed the bill as 
against them, and ordered their costs to be taxed, 
and that the officer should on the taxation dis- 
allow the costs of any answer which, should 
appear to have been improperly or unnecessarily 
filed, having regard to the nature of the suit, and 
the manner in which it and the defence had been 
conducted, and directed the costs so ascertained 
to be paid by the plaintiff. — St, George v. Brazier, 
2 Jon. 359. 

A party unnecessarily serving notices in a 
cause, shall pay the costs occasioned thereby. — 
Hogcm v. M'Namara, 2 Jon. & L., 242. 

In a suit for tithe composition, all the defen- 
dants appeared by the same attorney, and such of 
them as were tenants from year to year, sepa- 
rately answered the bill at length. The court, 
upon motion, permitted the plaintiff to dismiss 
his bill against those defendants, upon payment 
of costs, and directed the officer, in taxing the 
costs, to disallow the costs of any answer or part 
of any answer, which should appear to him to 
have been improperly, and unnecessarily filed. 
Form of the order in such case. — Armstrong v. 
Bannon, 2 Jon, 538, 

In a case, where a question was as to the words 
of a wUl, creating a trust for the benefit of 
B. E. L., or being merely words, recommendatory 
of him to the office of agent to W. S., who was Jo 
take the estate. Held, that as this case might 
havebeen discussed, on demurrer, without any in- 
quiry into the fitness of B. E. L. for the situation 
of agent, the costs incurred by an inquiry of that 
sort in the court below, had been needlessly in- 
curred, and should not be paid by B. E. L. to 
W. S., but, that each party should, in that respect 
bear his own costs. — Shaa v, Lawless, 5 Clk. & 
Fin. 129. 



XLIV. — Legatees. 

A residuary gift in a will, is a gift of all that 
shall remain after payment of debts nnd legacies, 
and expenses incident to the execution of the 



will ; and, therefore, where a testator gave his 
residuary estate, both real and personal, upon 
trust, to be in certain proportion among certain 
classes of persons, although some of the classes 
turned out to be more numerous than others, it 
was Held, that the costs of establishing the claims 
of the individuals comprising the different classes, 
were not to be paid exclusively out of the por- 
tions attributable to such classes respectively, 
but that the costs of all the persons who esta- 
blished their claims, as falling within the several 
classes, were to be paid, indiscriminately, out of 
the residuary fund, before any apportionment of 
it took place. — Shuttleworth v. Howarth, 1 Cr. & 
Ph. 228. 

Four suits were consolidated, and the conduct 
given to the plaintiflf, in one of them, who was a 
devisee and legatee : — Held, that he was entitled 
to his extra costs, which he had properly incurred 
in the prosecution of the decree. — Lockhart v. 
Hardxj, 10 Beav. 292. 

In a suit by a residuary legatee, against the 
executor of the will, the testator's estate proved 
insufficient to pay his debts : — Held, that the 
plaintiff was entitled to his costs, not as between 
solicitor and client, but as between party and 
party only. The decision to the contrary in 
Burkitt V. Ransom, 2 Coll. 536, disapproved of. — 
Weston V. Clowes, 15 Sim. 610. 

An estate was represented to a legatee, by the 
personal representatives, as barely sufficient to pay 
the debts, but the accounts were not shewn. A 
bill was filed, and afterwards an offer was made 
to shew the accounts, which was declined ; 
ultimately a small surplus was ascertained to 
exist, and to be due from the representatives, but 
which was totally insufficient to pay the legacies, 
which were of a very considerable amount. The 
court disapproved of the litigation, and gave the 
plaintiff no costs, but directed the representatives 
to claim their balance in discharge of their costs. 
— Ottley V. Gilby, 8 Beav. 602. 

In a suit for administering a testator's estate a 
legacy was claimed by two legatees, adversely to 
each other : — Held, that as the question arose on 
the testator's wUl the costs must be borne by his 
estate, and not by the legacy. — Wilson v. Squire, 
13 Sim. 212. 

Assignment of legacy in court, represented as 
unincumbered, in trust, to retain moiety : — Held, 
that such moiety must bear its share of the legacy 
duty, and of the costs of the proceedings to obtain 
payment. — Bliss y. Putnam, 7 Beav. 40. 

Costs as between solicitor and client, will be 
allowed to the plaintiff in a legatee' s suit, where 
there-is a deficient fund. — Burkitt v. Ransom, 2 
Coll. C. C. 536. 

In a suit instituted on fair grounds, to establish 
a claim to a residuary bequest, the court will 
give the plaintiff, though failing, his costs ont of 
the estate. — Turner v. Frampton, 2 Coll. C. C. 
331. 



XLV. — Lessee. 



A lease for a term of ninety-nine years, made by 
a corporation to one of their own body, at a gross 
undervalue, was set aside with costs ; the lessee 
was ordered to account for the rents and profits 
since the date of the lease, 1830, and it was re- 
ferred to the master to approve of a scheme for 

the application of the rents The Att. Gen, v. 

Tlis Corporation of Cashel, 3 Dru. & W. 294. " 
One tenant in common leased his undivided 
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share, subject to the partition being made. The 
iospce was made a party to a bill for a partition : 
— Held, that he was not entitled to his costs as 
against his lessor. — Herbert v. £yre, 2 Jon. 803. 



XLVI. — Mauried Woman. 

Married woman living apart from her husband, 
by whose misconduct the suit had been rendered 
necessary, and who, herself, had shewn an indis- 
position to resist the plaintiff, held not entitled 
to her costs. — Times v. Negus, 3 Y. & C. 90. 



XLVII. MOKTOAQE FOU CoSTS. 

Qiupre: As to the validity of a mortgage in- 
tended to secure untaxed costs already incurred, 
as well as costs to be incurred. — Lawless v. 
Mansjield, 1 Dru. & W. 657. 



XLVIII. — ^Mortgagor and Moktoagee. 

The costs incurred in respect of conflicting 
claims of priority of lien, or charge, in a suit for 
redemption and foreclosure, by a puisne mort- 
gagee, ordered to be paid by the parties who 
failed in such claims, respectively, the plaintiff 
adding to his mortgage debt the costs paid by 
him in respect of such claim, as he had failed in 
establishing, the questions having arisen from 
the acts or conduct of the mortgagor. — Pelly v. 
Wathen, 7 Hare, 372. 

The infant heir of a mortgagee in fee, having 
been found by the master to be a trustee of the 
mortgaged estate for the executor of the mort- 
gagee, the executor petitioned, that the infant 
might be ordered to convey the estate to the 
mortgagor, vfho offered to pay the principal and 
interest due on the mortgage. Held, that the 
costs of the proceeding before the master must 
be paid by the mortgagor. — Ex parte Ommaney, 
10 Sim. 298. 

A plaintiff suing in forma pauperis, brough t his 
bill to redeem two estates, but was held to be 
entitled to redeem one estate only, and the mort- 
gagee was allowed to add his costs of the suit, in 
respect of both estates, to the principal and in- 
terest due to him on the security of the redeem- 
able estate. — Batchelor v. Middleton, 6 Hare, 86. 

The point in dispute was, whether a mortgagee 
was entitled to six years, or to twenty years 
arrears of interest. The defendant, the mortgagor 
was willing, before suit, to pay the principal and 
six years' interest, but made no tender. At the 
hearing, the mortgagor succeeded on the point of 
interest. Held, that as there had been no tender, 
the mortgagor must pay the costs. — Bodges v. 
The Croydon Canal Co., 3 Beav. 86. 

An equitable mortgagee, is not entitled to have 
out of the estate, his costs, ot an unsuccessful 
attempt to defend at action at law, for recovery 
of the mortgaged premises. — Dryden v. Frost, 
3 Myl. & Cr. 670. 

A mortgagee is not entitled as against the 
devisees of the mortgaged estate, to be paid the 
Costs of an action brought by him against the 
executrix of the mortgagor. — Lewis y. John, 9 
Sim. 366. 

AVhere a mortgagee unnecessarily files a bill 
of foreclosure subsequently to the bankruptcy 
of the mortgagor, he will not get more costs than 
he would have been entitled to by proceeding in 



the matter of the bankruptcy. — Hogan v. Baird 
4 Dru. & W. 296. 

The executor of an insolvent mortgagor is not 
entitled to his costs against the plaintiff in the 
ordinary suit for a foreclosure and sale.— Grace v. 
Lord Mounimorris, 2 Dru. & W. 393. 

A mortgagee, after the time for payment of the 
mortgage money has elapsed, executes several 
sub-mortgages, and then files a bill of foreclosure 
and sale, making the sub-mortgagees defendants. 
Held, that the sub-mortgagees were entitled to 
their costs against the plaintiff (the mortgagor), 
and the plaintiff to have these costs, along with his 
mortgage debt, over against the estate. — S»»t(A v. 
Chichester, 2 Dru. & W. 393 ; 1 Con. & L. 486. 

A mortgagee being requested by the mort- 
gagor, to defend the mortgaged premises, in an 
action which was instituted against them, and 
failing in such action, — Held, nevertheless, that 
as against puisne incumbrancers and mortgagees, 
he was entitled to be paid the costs incurred in 
such action, in the same priority vinith his mort- 
gage debt. — Barry v. Stawell, I Dru. & "Wal. 
618. 



XLIX.— Motion. 



A motion being refused with costs, the party 
cannot afterwards renew the motion till the costs 
have been paid. An order was made on the appli- 
cation of the plaintiff that certain costs should be 
taxed and paid without stating to whom. The 
subpoena for costs directed them to be paid to 
the plaintiff, and an attachment issued in the 
usual form. Held, regular. — Oldfieldy. Cobbett, 
12 Beav. 91. 

It is not necessary to bring up a party who is 
in custody for non-payment of costs. — Id. 

On a motion that tenants may attorn and pay 
their arrears of rent to a receiver, it is not the 
course of the court to order the tenants to pay 
the costs of the motion. — Hobhouse v. Hollcombe, 
2DeG. &S. 208. 

Where one part of a motion is of course, and 
the other part is contested and refused, the court, 
although it grants that part which is of course, 
will order the party moving to pay the costs of 
the motion. — Murray v. Walter, 1 Cr. & Ph. 114. 

Costs of a motion may be given, though not 
asked for by notice of motion. — Clark v. Jaques, 
11 Beav. 623. 

If the costs of a motion are reserved until the 
hearing, and at the hearing, no mention is made 
of those costs, but the costs of the suit are re- 
served until the hearing for further directions, 
that reservation does not include the costs of the 
motion ; and consequently the court can make 
no order respecting them. — Gardner v. Marshall, 
14 Sim. 675. 

On the 2Sth of July the defendant served a 
notice of motion to dismiss, to be miide on the 
29th, the next seal. On the 27th, plaintiff replied 
and tendered 20s. costs to defendant, which 
the defendant refused to accept until he had 
ascertained whether he ought to do so or not, 
and the whole of the 2Sth was allowed him for 
that purpose. At eight o'clock in the evening of 
the 28th the plaintiff instructed counsel to ap- 
pear on the motion. At ten in the morning of the 
29th, defendant said he would accept the costs. 
The court Held, that he was too late, and ordered 
him to pay the costs of the motion, minus 20s. — 
Pipe)- V. Gittena, 11 Sim. 282. 

A defendant, whose motion to dismiss was 
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answered by a replication, refusing to accept 
costs for preparing and serving the notice, and 
proceeding with his motion — it was refused with 
costs, minus 20s. — Wright v. Angle, 6 Hare, 109. 

On a motion for the production of documents, 
the defendant was permitted to shew, by affi- 
davit, that they could not be left in the office with- 
out great inconvenience ; but, as the ground for 
this indulgence was not stated by the answer, he 
was ordered to pay the costs. — Gardner v. 
Dangerfield, 5 Beav. 389. 

Where a notice of motion embraces two objects 
and the principal one fails, the party moving 
must pay the costs of the motion. — Sturch v. 
Young, 5 Beav. 557. 

If a motion is made to enforce an order under 
11 Geo. 4 8s 1 Will. 4, c. 60, and the order 
appears to be an important one, the court has 
jurisdiction to give the party resisting it the 
costs of the motion. — In re King, 10 Sim. 605. 

A plaintiff, after being served with notice of 
motion to dismiss, filed a replication, and in- 
formed the defendant that he had done so, but 
did not tender the costs of preparing and serving 
the notice of motion : — Held, that the defendant 
was entitled to the cost of the motion. — AU. Gen. 
V. Cooper, 9 Sim. 379. 

Costs of a motion may be given, although the 
notice of motion does not ask that the order may 
be made with costs. — Powell v. Cockerell, 4 
Hare, 672. 

A party served with a notice of motion though 
not interested in the subject matter of the motion 
is yet entitled to the costs of appearing. — 
Tabuteau v. Warburton, i Dru. & W. 267. 

Where a plaintiff, after having excepted to the 
answer of a defendant, amended his bill, and 
then obtained an order at the Rolls for liberty to 
argue the exceptions, notwithstanding the amend- 
ments, the court, on appeal, ordered the plaintiff 
to pay the costs of the motion at the Kolls, and 
of the exceptions, and the defendant to answer 
the amended bill, and so much of the original 
bill as remained unanswered within six weeks. — 
Burroughs v. M'llween, 3 Dru. & W. 150. 

A. B. having been arrested under a writ of ne 
exeat regno, which was subsequently discharged 
for irregularity, thereupon commenced an action 
for false imprisonment against C. D., at whose 
instance the writ had issued. The court, on a 
subsequent application on the part of C. D., 
restrained the proceedings at law, and refused to 
give A. B. any compensation, but Held, that 
A. B. was entitled to the costs of the motion, as 
this restraining order ought to have been made 
part of the original order, setting aside the writ. — 
Darley v. Nicholson, 2 Dru. & W. 86. 



L. — ^Next op Kin. 



Afund, arisen from accumulations of atestator's 
estate, made after the period prescribed by the 
Thellusson Act, was claimed by the residuary 
legatees and by the next of kin, adversely to 
each other. The court decided in favour of the 
next of kin, and ordered the costs of the suit to 
be paid out of the funds composed of the capital 
of the residue and the lawful accumulations, and 
out of the fund in dispute, pro rata. — Elborne v. 
Goods, 14 Sim. 165. 



LI. — Op the Dat. 

Costs of the day to be £10.— 35th Gen. Ord., 
3rd April, 1828, Beav. ed. 18. 

Costs of the day are not given where a cause is 
ordered to stand over at the hearing, owing to 
an abatement or imperfection of the suit which 
happened after the cause was at issue. — Fussell v. 
Ehoin, 7 Hare, 29. 

A cause was ordered to stand over for want of 
parties, and the court gave the defendants the 
costs of the day, although the objection was not 
taken by their answers, — Lorory v. Fulton, 9 
Sim. 104. 

Where a defect of parties, not suggested by 
the answer, or insisted upon by the defendants 
at the hearing, rendered it necessary that the 
cause should stand over for the purpose of amend- 
ing the record by adding parties, the defendants 
were held entitled to the costs of the day. — The 
Att. Gen. v. Hill, 3 Myl. & Cr. 247. 

Plaintiff's solicitor ordered to pay the costs of 
the day in consequence of his non-attendance in 
court when the cause was called on, — Cowrtney 
v. Stock, 2 Dru. & W. 251. 

If a party should make a default on the day 
appointed for the hearing of his cause, he must 
pay the opposite party, not in default, the costs 
of the day, and if it should appear that he hag 
not instructed counsel for that day, (not intending 
to appear in person) his cause may be struck out 
of the \\sl.— Flight v. Thomas, 8 Clk. & Fin. 231. 

An appeal was called on in its regular course, 
the appellant's counsel were not present, but he 
appeared in person. The House would not dis- 
miss the appeal, but allowed it to stand over and 
ordered the appellant to pay the costs of the day. 
—Godson v. Hall, 7 Clk. «s Fin. 549. 



LU. — Obder. 



An order " to discharge an irregular order with 
costs," carries the costs of the application to dis- 
charge it. — West V. Smith, 3 Beav. 492. 



LIII. — Parties to Suits. 

Costs of setting down a cause, on an objection 
for want of parties, reserved to the hearing.— 
Greenwood v. Rothwell, 7 Beav. 279. 

Although the court allows an objection for want 
of parties at the hearing, under the 39th Order 
of August, 1841, it will not order the costs of the 
proceedings to be paid to the defendant, but will 
reserve them until the hearing of the cause. — 
Lovellv. Andrew, 15 Sim. 681. 

Parties in the same interest with the plaintiff, 
not joining as co-plaintiffs, are not entitled to the 
costs of a suii which, as to their interest, is suc- 
cessful. — E::gland v. Downs, 6 Beav, 279. 

Persons who, as members of a very numerous 
class, were interested in a residuary estate, ad- 
ministered in a suit, but who were not parties to 
the suit, were allowed their costs of proceedings 
in the Master's Office, to establish their claims, 
and of their subsequently intervening in the suit, 
and applying for such costs, in like manner as 
other members of the same class who had been 
parties. — Shuttleworth v. Howarlh, 4 Myl. & Cr. 
492. 

Persons not parties to the suit, but intervening 
before the master, and making out their claims 
as next of kin of an intestate, whose estate is 
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acbainlstered in the suit, and afterwaxda ap- 
pearing at the hearing on further directions, 
ought to stand on the same footing in regard to 
their costs of these proceedings as other next of 
kin who have been made parties, — Hiitchinson v. 
Freeman, 4 Myl. & Cr. 490. 

Where the court sees that a suit cannot effectu- 
ally be brought to a hearing without certain 
parties, it will visit the costs arising from the 
defect of parties upon the party through whom 
the defect was occasioned, whether the objection 
lor want of parties be taken by the answer or 
not. — Bailey v. Dennett, 3 Y. St C. 459. 

Defendants admitted by their answer that all 
persons interested were parties to the suit, and, at 
the hearing, objected for want of parties, and the 
objection~^revailed : — Held, that having misled 
the plaintiff, they ought to pay him the costs of 
the day. — Price v. Berrington, 2 Beav. 285. 

Plain tiff decreed to pay out of a fund recovered 
from persons who had acquired it by breach of 
trust, the extra costs occasioned by making a 
party a defendant instead of a co-plaintiff to a 
bill of revivor. — Pannel v. Barley, 2 Coll. C. C. 24 1 . 

Plaintiff decreed to pay the costs of a certi- 
ficated bankrupt who had been made a defendant 
to the suit. — Id. 

A party to a cause for whose benefit, in 
common with others, the cause has been prose- 
cuted, cannot avail himself of the benefit resulting 
from the suit, discharged of the expenses of it, 
although he might have been made a party with- 
out his authority. — Hall v. Laver, 1 Hare, 571. 



LIV. — Partition Suit. 

In partition suits in future, all parties are to 
abide their own costs until the issuing of the 
commission, but the costs of issuing and exe- 
cuting same, and of the final hearing and decree, 
nre to be borne by the parties in proportion to 
their respective interests, — M' Bride v. Maleomaon, 
2 Diu. 8e Wal. 700. 



LV. — Paupee. 



Although a plaintiff dismisses his bill against 
a pauper defendant, the practice is not to allow 
the defendant more than pauper costs, — Rubery 
V. Morris, 16 Sim. 312. 

It is not a valid objection to a warrant for 
interim execution for costs, that the party ob- 
taining it sued iaformA pauperis, or that he did 
not lay before the court, with his petition for the 
warrant, a printed copy of the appeal to the House 
of Lords, the Act, 48 Geo. 3, c. 15, requiring a 
copy only to be produced. — Gordon v. Clyne, 6 
Clk. & Fin. 639, 



LVI. — Petition. 



Whether it is regular to present a petition, to 
come on with the cause on further directions, for 
the purpose of stating circumstances occurring 
since the filing of the bill, with a view only to 
the adjudication of the costs of suit — Sernble : 
Not. — Tanner v. Daney, 9 Beav. 339. 

Petition against a clerk of counsel, dismissed 
for want of jurisdiction, but without costs, on 
account of his improper conduct in the matter 
complained of. — Ex parte Cotton, 9 Beav. 107. 

The petitioner was ordered to pay all the costs 



of a special petition, where order might have 
been obtained, as of course. — Barteell v. Brooks, 
In re Catlin, 8 Beav. 121. 

In this case, an application was made on the 
part of persons representing the tenants, for a 
reference to the master, to inquire and report, as 
to the liability of a lunatic to renew the lease 
tmder which the premises were held. The ap- 
plication was granted, and the right of the parties 
seeking the renewal was estitblished : — Held, 
nevertheless, that the costs of the petition, and 
all the proceedings thereunder, should be borne 
by the applicants, — In re Doolim, 3 Dru. & W. 
442. 

A decree must be made up, before the cause 
can be re-heard, and if a petition of re-hearing ba 
presented while the decree remains in minutes, 
it will be dismissed with costs. — Malone v. 
GeragMi/,3 Dru. & AV. 250. 

A petition for re-hearing may be dismissed 
with costs, though some relief be given to the pe- 
titioner. — XJppington v. Bullen, 1 Con. & L. 291. 



LVU. — PlAINTIPF. 



Where plaintiffs sue on behalf of themselves 
and others, the persons on whose behalf they sue 
are not liable to the costs of the suit. — Scott v. 
Pascall, 15 Sim. 559. 

Costs given to the plaintiff, notwithstanding 
the bill raising a question on the construction of 
a will was dismissed. — Cooper v. Pitcher, 4 Hare, 
485. 

A plaintiff who enters into evidence, to prove 
facts cleai-ly admitted by the answer, miist pay 
the costs, though he succeed in the suit. — Booth 
V. Sooth, 1 Beav. 130. 

Under the circumstances, it was Held, that the 
plaintiff should bear the costs of the parties to 
the suit, whose incumbrances were prior to the 
articles under which the plaintiff, a jointress, 
claimed, unless they had also incumbrances sub- 
sequent thereto,— ZocAe v. Darley, 1 Con. & L. 
406. 



LVni.— Plea. 



Defendant to pay to plaintiff taxed costs of 
overruling plea or demurrer, unless the court 
orders to the contrary.— 32nd Gen. Ord., 3rd 
April, 1828, Beav. ed. 17. 

Where plea allowed plaintiff to pay the costs, 
unless he undertakes to reply, or court orders to 
the contrary. — 48th Gen. Ord., 8th Mav. 1845. 
Id. 302. 

Plea unless set down by plaintiff, within three 
weeks, to be allowed with costs. — 49th Gen. Old.. 
Id. 

The same solicitor put in, and set down for 
hearing, two pleas, for want of parties, for two 
several defendants, and they were both allowed. 
The plaintiff was ordered to pay the costs of one 
only of such pleas. — Tarbuc/c v. Woodcock, 3 
Beav. 289. 



lilX. — PnlOBITT. 

Where the fund is deficient the executor's cost 
of an administration suit are paid, thereout, in 
priority of those of the other parties. — Tanner v. 
Bancey, 9 Beav. 339. 

The 47th Order of August, 1841, giving costs 
to creditors, who prove their debts before the 



695 



Costs, Purchaser. 



PRACTICE. 



Redemption Suits, 



master, does not affect the costs to wliich the 
plaintiff in the cause are entitled. — Flintoff t. 
Haynes, i Hare, 309. 

By the settled practice of the court, the 
plaintiff only gets his costs in the same rank as 
Iiis demand, except such costs as have been 
plainly incurred for the benefit of the parties in 
such cause, such as making out of title to real 
estate to be sold. — Nelson v. Brady, 2 Dru. & W. 
143. 

A plaintiff, one of a number of creditors to a 
composition deed, having filed a bill to carry the 
trusts of that deed into execution, was obliged to 
make all the parties to the deed, and the several 
creditors specified in the schedule thereto, who 
had refused to join as oo-plaintifi's, defendants : 
— HSld, notwithstanding, that the suit in its 
result was altogether for the benefit of the 
defendants, and that the fund had been rendered 
available by the plaintiff's exertions, yet, that 
according to the settled practice of this court, the 
plaintiff was only entitled to be paid his costs, 
according to the priority of his demand. — 
Taylor v. Gorman, 1 Dru. & Wal. 235. 

According to the settled practice of this court, 
the plaintiffs are only entitled to their costs 
according to the priority of their demand. — 
Peyton v. M-Dermott, 1 Dru. & Wal. 198. 

The costs of incumbrancers, or their trustees, 
who are declared entitled to costs, are to be paid 
out of the fund according to their priorities. — 
Hall V. mU, 2 Con. & L. 135 

A solicitor's lien, in respect of costs which 
became due partly before and partly after the 
the date of a judgment, gives him priority over 
the judgment, even in respect of that portion of 
the costs which became due after the date of the 
judgment. — Blunden v. Dcsart, Fl. & K. 672. 

The costs incurred by a plaintiff, in litigation, 
and reducing considerably the demand of a 
creditor, whose demand is prior to that of a 
plaintiff, are not costs which the plaintiff is en- 
titled to be paid in preference to the demand of 
such creditor, who, at the final hearing, had a 
decree for payment of his prior demand and costs. 
— Jauye V. Jackson, Fl. & K. 46. 



LX.— PukohaSer. 



A purchaser under a decree, to whom a good 
title could not be made, discharged from his 
purchase with his costs, charges, and expenses, 
including the costs of his petition to be dis- 
charged. — Calvert v. Godfrey, 6 Beav. 97. 

Where, on the same motion by which the 
purchaser asks to pay his purchase-money into 
court, and be let into possession, it is also asked 
that one purchaser may be substituted for another 
upon the afiidavit of no underhand bargain ; no 
additional costs are incurred by the parties to 
the cause, and costs are not ordered to be paid 
by the purchaser. — Christian v. Chamhers, 4 
Hare, 307. 

A relation of the parties entitled to the residue 
of the estate, (if any), obtained an order for 
opening biddings, but did not become the pur- 
chaser of the property on the re-sale. The pro- 
perty was sold at an advance beyond the first 
price added to the deposit. In the special cir- 
cumstances of the case, the court allowed the 
person, who opened the biddings, his costs. — 
Chapman v. Fowler, 3 Hate, 577. 

Where an estate has been sold under a decree, 
and the master reports against the title, the pur- 



chaser is entitled to be paid, out of the fund in 
the cause, his costs of, and consequent upon his 
becoming purchaser and of investigating the 
title. — Att. Gen. v. The Corporation of Neuiark, 
8 Sim. 71. 

The rule, as to the costs of investigating the 
title in sales in bankruptcy, is similar to that 
governing sales under decrees of courts of equity. 
— In the matter of Page, 1 Dru. & Wal. 31. 

Where one of several purchasers, who files a 
bill against the vendor to rescind a contract of 
purchase, on the ground of fraud, is, by amend- 
ment, struck out as plaintiff and made a de- 
fendant, and charged with collusion with the 
vendor, and that charge failing of proof, the bill 
is dismissed as against him, his costs ought not 
to be fixed on the vendor, although a decree is 
made against him rescinding the contract. — 
Attwood V. Bmall, 6 Clk. & Fin. 232. 



LXI. — Railways. 



The costs of an application for the transfer, out 
of court, of a sum of stock, the purchase of land, 
taken by a railway company, under the powers 
of their act, from a party under disability : — Held, 
upon the construction of the act, to be payable 
by the company. — In re the Great Western Bail- 
way Co., 1 Phil. 660. 

Money paid into the bank by a railway com- 
pany, under the 85th Section of the Lands' 
Clauses Act, ordered to be repaid to them, under 
the 87th Section, without any deduction for costs, 
payable, by them, to the landowner. — In the 
matter of The London S; Southampton Extension 
Act, 16 Sim. 165. 

A. purchased Greenacre for £1,000, in lieu of 
Blackacre, which a railway company had taken 
from him, and for which they paid £644 into 
court. The company were ordered to pay A. 
the same costs as he would have been entitled to 
under the 80th Section of the Lands' Clauses Act, 
if Greenacre had cost £644 only. — Sheffield 4 
Lincoln Railway Act, In re, 16 Sim. 159. 



LXII. — Redemption Sdits. 

In a suit to redeem, against a mortgagee in 
possession, the defendant, in his answer, set up 
an unfounded claim to the equity of redemption, 
and denied that the mortgage had been satisfied, 
although a balance was due from him when he 
filed his answer. The court ordered him to pay 
the costs occasioned by his claim, and the costs 
of the suit subsequent to the filing of his answer, 
and also interest on the balances in his hands, 
since the time when the mortgage was satisfied. — 
Montgomery v. Calland, 14 Sim. 79. 

The general rule is, to make the party seeking 
a redemption pay the costs of the suit, but the 
court has jurisdiction to throw costs on the land- 
lord, and the question depends on its own dis- 
cretion. — Malone v. Geraghty, 3 Dru. & W. 239. 

Costs of a redemiJtion suit, instituted by a 
puisne incumbrancer against a mortgagee in pos- 
session, given to the mortgagee up to the filing of 
his answer, and against him afterwards: behaving 
been, before answer, overpaid the sum due to him 
at the filing of the bill, the balance being against 
him, and his conduct being against conscience. — 
Snagg v. Frixell, 3 Jon. & L. 383. 

Although the general rule is to make tlie 
party, seeking a redemption pay the landlord's 
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dosts, the court has jurisdiction to look to the 
landlord's conduct, and to throw the costs on him 
according to its discretion. — Geraghty v. Malone, 
1 Clk. & Fin. N. S. 81. 



LXm. — ^Repekencb to Masteb. 
Ses Pa. Costs, TAXAxroN or. 

A reference was made as to the title of property 
sold in the estate. Exceptions were taken to 
the master's report, and were partly allowed, 
and, on a reference back, the title was found 
good. Held, that the court could not, on motion, 
adjudicate on the question of the costs of the re- 
ference.-^Ftotoer ». Sartqpp, 8 Beav. 199. 

If exceptions to the master's report, as to scan- 
dal or impertinence, are allowed, the court, on the 
application of the successful party, will order the 
costs of the reference to the master, and also 
the costs of the application to be taxed and paid 
by the unsuccessful party. — Everett v. Prythergch, 
12 Sim. 461. 



LXIV. — Ee-heaeino. 

By the decree, the costs of all parties were 
ordered to be taxed, as between solicitor and 
client ; upon a re-heaiing the decree was affirmed, 
and the deposit was ordered to be returned, but 
nothing was said as to costs. By a subsequent 
order, the costs of all parties were ordered to be 
taxed, as between solicitor and client, from the 
last taxation. Held, that this did not include 
the costs of the re-hearing. — Agabeg v. Hartwell, 
5 Beav. 271. 

The costs of re-hearing are not carried by 
the words " costs of suit as between solicitor and 
client," but they required to be specially men- 
tioned in the order for taxation — Semble, — The 
same rule applies to the costs of appeals and ex- 
ceptions. — Id. 



LXV. — ^REvrroB for Costs. 

The general rule that a suitcannot be revived for 
costs, remains in force notwithstanding the 1 & 2 
Vic. c. 110, 8. 18, gives the effects of judgments 
to decrees and orders of couits of equity. — 
Andretot v. Loehaood, 15 Sim. 1S3, 295. 

A decree for the delivery of the possession of 
the lands and title deeds, and payment of money, 
was made, with costs, to be paid by the de- 
fendants. One of them having performed all 
that he was directed by the decree to do, except 
paying the costs, died before the costs were 
taxed : — Held, that there could be no revivor for 
the costs. The general rule is, that there can be 
no revivor for untaxed costs, and whether the 
abatement is caused by the death of the party to 
pay, or the party to receive the costs, is imme- 
terial. — Bowyery. Beamish, 2 Jon. & L. 228. 



LXVI. — Secukitt pkom Client poe Costs. 

A solicitor will not be permitted to take a 
security for costs to be incurred, and there is no 
distinction between advances of money for the 
purposes of the cause and other costs. Where a 
security is expressed to be given for costs gene- 
rally. QwBre, Can it be sustained to the extent of 
such costs as have been incurred at the time of 
Vol. II. 



the execution of such deed. — Uppinglonv. Bullen, 
2 Dru. & W. 184, 1 Con. & L. 291. 



LXVII.— Sex 0pp. 



Set off by defendant of costs occasioned by 
plaintifi"a amending bill. — 30th Gen, Ord. 3rd 
April, 1828, Beav. ed. 17. 

Costs received and payable by two parties, 
ordered to be mutually set off, without regard to 
the lien of the solicitors. — Caitell v. Simont, 6 
Beav. 304. 

Costa to be paid to a party, ordered after his 
bankruptcy to be set off against costs ordered to 
be paid by the same party before his bankruptcy. 
— Lee V. Pain, 4 Hare, 255. 

Costs given to the plaintiff out of the fund in 
question, directed to be set off against payments 
out of such fund erroneously made by the trus- 
tees to the use of the plaintiff. — Cooper v. 
Pitcher, 4 Hare, 485. 

The execution of a writ of attachment for costs 
does not deprive the party issuing it of any lien, 
or right of set off he may possess, for the pay- 
ment of such costs. — Bcnetree v. Watson, 2 
Keen, 713. 



LXVIII. — Severance op Defence. 

Where several persons are made defendants in. 
respect of a joint fiduciary character only, or if 
any beneficial interest which they may have 
does not conflict with their duty, they ought not 
to sever in their defences, otherwise one set of 
costs only wiU be allowed them. — Gaunt t. 
Tatjlor, 2 Beav. 346. 



LXIX. — Substituted Service pob. 

Where a party who is ordered to pay costs 
absents himself to avoid personal demand and 
service of the certificates of the costs, the House 
will order substituted service on his agents in the 
appeal.— Corter v. Palmer, 8 Clk. & Fin. 708. 



TiXX . — Short-hand Writer's Notes. 

In taxing the costs for a motion for a new 
trial, the costs of copies of the short-hand writer's 
notes of the evidence taken on the former trial 
are in the discretion of the Taxing Master, re- 
gard being had to the nature of the issue, and the 
extent to which such copies, if at all, were neces- 
sary, but in no case will more than two copies be 
eillowed. — Malins v. Price, 1 Phil, 590. 



LXXI. — Solicitor. 



A solicitor taking a proceeding in a suit, in the 
name of a person, without his authority, is per- 
sonally liable to pay the costs, charges, and 
expenses occasioned to the other parties thereby, 
and such a proceeding having taken place in the 
Master's Office, the court, on the petition of the 
parties injured, ordered the costs, &c., to be 
taxed, and paid by the solicitor. — Malins v. 
Greenway, 10 Beav. 664. 

The Statute, 1 «e 2 Vic, c. 110, ss. 16, 18, does 
not deprive a solicitor who has attached liis client 

I 
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for non-payment of costs of his lien, upon the 
fund which the solicitor has recovered. — Lloydy, 
Mason, i Hare, 132. 

An attachment of the client for non-payment 
of costs, is not a waiver of the lien of the solicitor 
on the fund which he has recovered in the suit, 
in which the costs were incurred. — Id. 

A solicitor acted for both parties in the matter 
of a voluntary settlement, which was set aside for 
undue influence. He was made a defendant to 
the suit for that purpose. The court, though ex- 
onerating him from culpability in the matter, 
made him bear his own costs, because he had 
not acted with proper prudence in the matter. — 
Harvey v. Mount, 8 Beav. 439, 

A solicitor employed in the sale of an estate, 
knew that the title deeds were in the possession 
of an adverse party, he, however, proceeded to 
prepare, and obtained the execution of the con- 
veyance and memorial. The sale went off in 
consequence of the absence of the title deeds. He 
was disallowed the costs of the proceeding, and 
the deed being a cloud on the title, he was also 
ordered to deliver it without being paid the costs 
thereof.— Po«« v. Button, 8 Beav. 493. 

A trustee, who is a solicitor, is entitled to be 
repaid such costs, charges, and expenses only as 
he has properly paid out of pocket, and it makes 
no difference in this respect that the instrument 
creating the trust, may have directed that the 
trust monies should be applied (inter alia) in 
payment of all expenses^ disbiirsements, and 
charges, to be incurred, sustained, or borne by 
the trustee, in professional business, journeys, or 
otherwise, and that the trustees might retain all 
reasonable costs, charges, and expenses which he 
might sustain or be put to ) such costs, charges, 
and expenses to be reckoned, stated, and paid, 
as between attorney and client. — Moore v. Frowd, 
3 Myl. & Cr. 45. 

The court has no authority under the 2 Geo. 2, 
c. 23, to make an order against the personal 
representatives of a solicitor, that the solicitor's 
bill of costs shall be taxed. — Maddeford v. 
Anstvjick, 3 Myl. & Cr. 423. 

Solicitors, against whom charges of fraud 
have been made, which were unsubtantiated, 
and against whom the bill was dismissed : — Held, 
not entitled to their costs, on the ground that by 
the position in which they had placed themselves, 
they had exposed themselves to an investigation 
which had not unreasonably been instituted, — 
Fyler v. Fyler, 3 Beav. 550. 

ITie employment of a solicitor in business re- 
lating to a trust estate, by the authority of the 
trustee, or of some of several cestui que trusts, 
gives the solicitor no lien or charge upon the 
trust estate, or upon the shares of the other 
cestui que trust. — Ha,ll\. Laver, 1 Hare, 571. 

The lien of a solicitor upon a fund, recovered 
in a suit which he has conducted, is confined to 
the costs of that particular suit, and, therefore, 
Semble : A solicitor who, in relation to the same 
estate in which the same parties are interested, 
has brought an ejectment and a suit in equity, 
has no lien upon the fund recovered in the suit 
for his costs of the ejectment. — Id. 

Where a judgment was obtained against the 
client, subsequently to the deposit of his deeds 
with the solicitor, and costs had become due for 
professional sevices rendered to the client, both 
before and after the date of the entry of the judg- 
ment : — Held, that the lien of the solicitor could 
not prevail against the judgment creditor for any 
portion of the costs which became due after the 



date of the rendition of the judgment. — Blunden 
y. Desart, 2 Dru. & W. 405. 

The decree of the court below, in this case, 
was -(faried, by directing that the letter of the 
appellant to the respondent of the 18th of April, 
1829, should be delivered up to the appellant, 
but in all other respects was affirmed, without 
costs ; however, inasmuch; as in every ease be- 
tween solicitor and client, where the dealing 
sought to be set aside can ultimately be sup- 
ported only by acts of ctHAraiAlioii on the part of 
the client, the court is boiind to make the party 
who had placed himself in such at position, pay 
his own costs of any investigation into the trans- 
action.— i*e Montriiorehcy -i, Devereux, 2 Dru. & 
Wal; 410. 

If the solicitor, upon whoni the subpoena to 
hear judgment is served, refuses to indorse on 
the original, an admission of the service thereof, 
he will be ordered to pay the costs rendered 
necessary by such refusal. — Boss v. Wood, 2 
Dru; & Wal. 490. 

When; under a de6ree in. an administration 
suit, the solicitor for the inheritor was declared 
entitled to be paid his costs oUt of the surplus, if 
any : — Held,' under the particular circumstances 
of the case, that although the fund was deficient, 
he wjas, entitled to his costs. — Greg v. Matt/tews, 
ri. & K. 309. 



XiX^II. — Statiko Payment Ddeino Afpeai,. 

Semble : A defendant against whom there has 
been a decree with, costs, and who appeals, may, 
on shewing his appeal to be bona fide, obtain an 
order from the court staying the payment of 
co?ts, pending, the appeal. — Sniith v. Clarke, 2 
Con. & L. 160. 



LXXm. — Suit Abated. 

After the filing of the bill, the defendant took 
the benefit of the Insolvent debtor's Act, and iu 
his schedule, adniitted the plaintiff to be a 
creditor for the subject matter of the suit. The 
defendant afterwards moved to dismiss the bill 
for want of prosecution, with costs. The court 
ordered the bill to be dismissed, but without 
costs, the defendant having by his owb act de- 
stroyed the subject matter of the BniU—Blan- 
shard v. Drew, 10 Sim. 240. 



LXXIV. — StJiT, When Piaintipf's Rioht 
Admitted. 

Where the demand of the plaintiff is submitted 
to, and the only question between the parties is 
the cost of the suit, the cause ought not to be 
proceeded in, but an application ought to be made 
to the court to prevent the expense of further 
proceeding. — Sivell v. Abraha?n, 8 Bear. 698. 



liXXV.— Tkustebs. 



Trustees can only be allowed costs out of 
pocket, for professional business transacted by a 
firm, one of whom is a trustee, though the busi- 
ness be done by one of the partners who is not a 
trustee. — Christophers v. White, 10 Beav. 623. 

Two trustees severed in their defence, one was 
charged with misconduct, but not the other. The 
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court allowed only one set of costs, and gave the 
whole of ihem to the innocent trustee. — Wehb v. 
Webb, 16 Sim. 56. 

If a petition is presented under the 10 Geo. 4, 
c. 56, or under the 11 Geo. 4 & 1 Will. 4. c. 60, 
to have a person appointed to convey property, 
in the place of a recusant trustee, the latter 
ought not to be served with the petition, and if 
he is served, he will be entitled to his costs. — 
Ex parte Armstrong and Shallcross, 16 Sim. 296. 

A trust fund consisting of a debt from the 
estate of a testator, was recovered in a creditor's 
suit by the cestuis que trust; in which suit the 
two trustees of the fund were defendants. The 
two trustees (for reasons which were not denied 
to be sufficient), appeared separately, and one of 
them dying before the cause was heard, on fur- 
ther directions, it was held that he had acquired 
no lien for his costs on the trust fund in court ; 
and the petition of his personal representatives, 
that his costs might be taxed and provided for 
out of the fund was refused, with costs. — Malms 
V. Greenway, 7 Hare, 391. 

A bill contained allegations of great fraud 
against trustees, which all failed. The trustees 
were removed, but not, however, on the ground 
of misconduct : — Held, that they were entitled to 
the costs of the whole suit.- — Passingham v. 
Sherborn, 9 Beav. 424. 

A. assigned leaseholds to B., in consideration 
of £400, stated to have been paid by B. On the 
next day, B. executed a deed declaring him- 
self to be a trustee of the leaseholds for A.'s 
wife. The deeds were afterwards declared to be 
fraudulent and void, as against A.'s creditors ; 
and the court refused to give B. his costs, 
because the declaration of trust recited falsely, 
that the £400 was the separate property of A.'s 
vrife, and that B. had received it from her, and 
B. had signed a receipt for it. — Turquand v. 
Knight, 14 Sim. 643. 

Costs refused to one of two trustees, who had 
declined to transfer a fund to the party entitled, 
and had severed in his defence,— ^We« v. Thorp, 
7 Beav. 72. 

A trustee was declared liable for a breach of 
trust, and was ordered to pay the costs up to the 
hearing. He complied with the decree. Held, 
that he was entitled to his costs of the subse- 
quent proceedings, for clearing and distributing 
the fund. — Hewett v. Foster, 7 Beav. 348. 

Trustees neglecting their trust not entitled to 
their costs. — England v. Dooms, 6 Beav. 279. 

Where a trustee for a mortgagee is made a 
defendant to a foreclosure suit, the plaintiff must 
pay his costs and add them to his own, — Browne 
v. Lockhart, 10 Sim. 420, 

Trustees and their cestuis que trust, and next 
of kin in the same interest, severing in their de- 
fences, entitled only to one set of costs, although 
stated at the bar, but not by the answers, to reside 
in parts of the country remote from each other. 
— Farr v. Sheriffe ; Dykes v. Farr, 4 Hare, 628. 

Trustees of a term, in trust for securing to a 
mortgagee in fee (with a power of sale) his 
mortgage money, and subject thereto, in trust 
for the mortgagor, his heirs, &c., decreed in a 
plain case to pay the costs of a suit brought 
against him, to compel him to execute a deed for 
surrendering the term to a purchaser from the 
mortgagee.-flonspsWre V. Bradley, 2 Coll. C.G. 34, 

The costs of a defendant trustee, notwith- 
standing he was a solicitor, ordered to be taxed 
as between solicitor and client, — York v. Broum, 
1 Coll. C, C, 260, 



Where charity trustees have, from accident 
and without wilful default, committed an error, 
which they take the first opportunity to correct, 
the cnurt does not make them pay costs, though 
a decree is made against them, but the rule does 
not apply where they set up their interests ad- 
versely in the suit, — The Att, Gen, v. The Drapers' 
Co., 4 Beav. 67, 

Where trustees of a charity, and their prede- 
cessors, have, for a long course of years admi- 
nistered the funds erroneously, but being called 
upon duly to administer them, they insist on 
their own rights adversely, and fail, they must 
pay the costs, notwithstanding the contrEiry usage 
of their predecessors. — The Att, Gen, T. Christ's 
Hospital, 4 Beav. 73. 

Trustee of a voluntary settlement was made a 
party to a bill to set it aside. The decree, setting 
it aside, was made without costs as against the 
trustee. — Towniend v, Westacott, 4 Beav, 68. 

Trustees who luisuccessfuUy resisted the claim 
of the assignee from cestui que trust, to have a 
term merged : — Held, entitled to trustees' costs. 
— Holford V, Phipps, 4 Beav, 476, 

A trustee, guilty of a breach of trust, allowed 
the general costs of an administration suit as 
between solicitor and client, but was ordered 
to pay so much as had been occasioned by hia 
breach of trust. — Pride v. Fooka, 2 Beav. 430. 

A trustee disclaimed by his answer, but was 
continued as a party untU the hearing. Held, 
nevertheless, that he was entitled to costs as 
between party and party only. — Bray v. West, 
9 Sim. 429. 

The court will not allow costs to a trustee who, 
after having acted, declines to perform the trusts 
reposed in him, and thereby renders a suit for 
the appointment of a new trustee necessary,—. 
Howard v. Bodes, 1 Keen, 581, 

A sum due on mortgage was settled on a mar- 
riage. The husband afterwards obtained a decree 
of foreclosure in a suit in which the mortgagor 
and the trustees of the settlement were defen- 
dants. The trustees' costs were ordered to be paid 
by the plaintiff, and added to the mortgage debt. 
— Bartle v, Wilkin, 8 Sim, 238. 

If a trustee has not misconducted himself, even 
though the court punish him as by making him 
pay interest on funds in his hands, yet he shall 
get the costs of the suit ; but if his account be 
greatly reduced in the office, he shall not get the 
costs of passing it. — Foziery, Andrews, 2 Jon, & 
L, 199. 

Trustees in the same interest may be allowed 
the costs of separate answers, if the Master shall 
find that the circumstances justified separate 
answers. — Dudgeon v. Cormfey, 4 Dru & W, 158: 
2 Con. & L. 422, 

The trustees in this case were allowed their 
costs out of the fund. 

The court refused to direct the costs of the 
relators to be taxed as between solicitor and 
client. — The Att. Gen, v. Drummond, 3 Dru, & 
W, 162, 



COSTS, SECURITY FOR. 

Security for costs to be increased to £100.— 
40i,h Gen. Ord., 3rd. April, 1828, Beav. ed. 19, 

The day on which an order, that the plaintiff 
do give security for coste, is served, and the time 
thenceforward until, and including, that day on 
which such security is given, is not to be reckoned 
in the computation of time allowed a defendant 
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to plead, answer, or demur. — 15th Gen. Ord„ 
8th May, 1845', Id. 276. 

Where thie plaintiff only described himself as 
" working on the line of railway between Sheffield 
and M.anuhester :" — Held, that the description 
V/&A insuificicnt, and a motion, that he might 
give security for costs, was ordered to stand over 
to give him an opportunity of amending. — 
Siibbe)ing y. Earl of Balcarras, 1^ tie G. & S. 683. 

A plaintiff, who inadvertently ^escribed her- 
self ns of a place which she had left at the date 
of the filing of the bill, was not ordered to give 
security for costs ; and a motion, for that purpose, 
was refused, but the court gave the defendant 
making it, his costs, on his putting the plaintiff 
to amend her bill, — timith v. Cornfoot, 1 De G. 
&S. 684. 

A plaintiff whose residence was correctly 
stated in the bill, ordered to give security for 
costs, because he had frequently changed his 
place of abode since the bill was fUed. — Player v. 
Anderson, 15 Sim. 104. 

A plaintiff having been ordered to gi'ire security 
for costs, gave an insufficient security. He was 
ordered to give other security within a month, 
and having made default, he was ordered to give 
security within a limited period, and in default, 
that the bill should stand dismissed with costs.— 
Giddings v. Giddings, 10 Beav. 29. 

The surety for costs of a plaintiff resident 
abroad became bankrupt a few days ffter the 
decree, dismissing the bill with costs, aiid before 
the costs had been taxed under it. The plaintiff 
having afterwards presented a petitiori of re- 
hearing, the court ordered the proceedings upon 
it to be stayed, until the plaintiff should have 
found a new surety.— ^iau^ojii- v. Eolbombe, 1 
Phil. 262. , , 

Where a plaintiff is required to give security 
for costs, it is irregular for his solicitor to be his 
surety. — Panton v. Lahertouche, 1 Phil. 265. 

The plaintiff brought her bill for redemption, 
describing herself as A. B., the widow of the 
mortgagor, and claiming as his devisee and 
executtiix, but she obtained probatje of the will as 
A. C, otherwise B., spinster: — Held, that as the 
description of the plaintiff in the suit involved 
the question of her title under the will, the above 
■variance did not entitle the defendant to have the 
bill taken off the file, or security given for costs. 
^Griffith V. liicketts, 5 Hare,19d. 

The plaintiff in a cross suit, (impeaching an 
instrument which the original suit seeks to en- 
force) although residing ovit of the jurisdiction, 
is not bound as against the plaintiff in the 
original suit, to ^ive' security for costs. — Vincent 
y. Hunter, '6 Harfe, 820. 

A, filed an original bill against B., and B. filed 
a cross bill against A., and' others. They all 
moved that B. ii^ight give security for the costs 
of the cross suit. Motion refused, but leave was 
given to the co-defendants with A., who were 
riot parties to the Original suit, to move that B. 
might give security for the costs of the cross suit, 
— Sloggettv. Viant, 13 Sim. 187. 

Pending the suit, the infant plaintiff, and their 
next friend went abroad, and upon a subsequent 
amendment, the fact was not noticed. A motion 
for security for costS wis refused, there being no 
wilful intention to mislead, the residence abroad 
not being permanent, and ho danger of losing the 
costs being auggested.7— ^en' v. Gillespie, 7 Beav. 
269. ' ' ' ' ' 

The circumstance that a plaintiff has no fixed 
place of abode, and that it is difficult to find him, 



IS not a suftioient grou^ld for compelling him to 
give security for costs, unless he goes out of the 
jurisdiction of the covirt. — Fraser v. Palmer, 3 

f. &c. 2V9. 

Quisre : Whether a defendant, a married woman, 
who has appeared separately to the bill, but who 
has obtained no order to answer separately, can 
compel the plaintiff td give security for costs. 
—Id. 

Liberty given to sue on a bond given to the 
late Six Clerks, as a security for costs upon 9, 
proper indemnity. — Bobinsoti v. Brutton, 6 Beav. 
147. 

In a Yioe- Chancellor's cause, the plaintiffs 
described themselves as resident abroEid. The 
defendants obtained, ex parte, at the Rolls an 
order for security for costs. An application to 
the Master of the Rolls to discharge it, on the 
ground that the defendants had in their hands 
funds belonging to the plaintiffs; sufficient to in- 
demnify them, was refused, because there was no 
irregularity, in the order, and the cause being 
attached to the Viee-Chaneellor's Court, the 
Master of the Bolls could not enter into the 
merits. — -Hooper tr. Paver, 6 Bear; 175. 

If a petition is presented under an Act of 
Parliament by a person wh6 is out of the juris- 
diction, the resjjondent may require security 
to be given for costs, notwithstanding he has 
answered the affidavits iii support of the petition. 
—Expar'e Seidlerj 12 Sim. 108. 

Plaintiff filed a supplemental bill, for the pur- 
pose of bringing before the court the assignees of 
a defendarit who had become bankrupt. The 
plaintiffs were fully described in the original bill, 
but in the supplemental bill the places of resi- 
dence were omitted ; — Held, on motion, th;;t 
they must give security for costs. — Campbell v. 
Andrews, 12 Sim^ 578^ . 

Where, in ah information an,d bill, the same 
individual who is named, as the relator is also the 
plaintiff, suing iri his own right, the court wUl 
not dismiss the information and bill, upon the 
ground that the relator, having been required by 
the Attorney General to give security for costs! 
has failed so to do. — The Ait. Gen. -y. Knight, 3 
Myl. & Crj 154; 

Iieave was given to the plaintiff in equity to 
bring an actjpn at law. After tlie action had 
been commenced, ^he plaintiff died ; his heir re- 
vived the suit, and obtained leave, on a motion, 
which was unopposed, to continue the action. 
The defendant applied to this court that the new 
plaintiff might give security for the costs of the 
action. The court COTsidered that it had no 
jurisdiction so to order, but it susp^ded the pro- 
: secution of the action imtil security had been 
I given. — Hilton v. Lorii Granville, 5 Beav. 263. 

Plaintiffs ordered to give security for costs, 
allowed to deposit money instead of giving such 
security, and a reference inade to master to 
approve .of a proper sum, — Fellowes v. Deere, 3 
Beav. 353. 

New security ordered tp be given for costs, the 
surety having become bankrupt. — Veiich v, Irving, 
11 Sim, 122. 

A plaintiff, resident abroad, having majle de- 
fault m giviivg security for costs, the court ordered 
that he should give the security within four 
days, or that an injunction, which he had obtained 
ex parte, should be dissolved ; but it refused to 
order the bill to be dismissed, — Fvrt\, The Bank 
of England, 16 Sim. iS16. 

A plamtiff being ordered to pay costs, went 
abroad (aa was sworn upon belief and not denied) 
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permanently, and to avoid payment ; he was 
ordered to give security for coats, "and the pro- 
ceedings in the suit were, in the meantime, 
stayed. — Buskv, Beethan, 2 Beav. 537. 

Motion that the plaintiff, a naval officer ori 
half-pay, who had resided sixteen years in 
Barbadpes, where he held the office of Captain of 
the Port, under the appointment of the Crown, 
might give seqiirity for costs, refused. — Evelyn v. 
Chippendale, 9 Sim. 497. 

A solicitor beirig indebted to A-i ^"^ being 
pressed by A. to give him a security for the debt, 
prevailed on one of his clients (against whom he 
had a demand for cpst^, which had not been 
taxed), to execute to A, a bond for £3,000, as a 
part satisfaction of the costs due from the client 
to the solicitor ; and the solicitor afterwards 
delivered the bond to A. A. knew that the sum 
secured by the bond was claimed by the solicitor 
to be due to him for costs, but had no notice that 
those costs had not been taxed ; and a bill filed 
by the client ageiinst A. and the solicitor praying 
that the costs might be taxed, and that the bond 
might stand as a security for so much only as 
GhoHld be found due from the client, on taxa- 
tion, was dismissed as against A., with Xiosts. — 
Harrison v. Wiltshire, 9 Sim. .265. 

Where a plaintiff wilfully misrepresents his 
place of residence on the record, he will be 
ordered to give security for costs ; but this rule 
does not extend to cases where it is done in- 
nocentl V and &om mere error.— Sj»»^«o» y. Burton, - 
1 Beav." 656. 

A bond in the increased penalty of £100, as 
required by the 40th of the NeW Orders, is to be 
given in all cases where security for costs is 
required by the court. — Bailey v. Gundry, 1 
Keen, 63. 

The court will not compel the next friend of 
an infant, on the ground of poverty, to give 
security for coats. — Fellows v. Barrett, 1 Keen, 
119. 

Allegations, supported 'by affidavits and cir- 
cumstances, that &e plaintiff's demand is tainted 
with champerty and barred by the Statute of 
limitations, that the suit has been instituted for 
the purpose of making costs, and that the plaintiff 
is not solvent, are not sufficient grounds where- 
upon to stay the proceedings until security be 
given for the costs, the plaintiff having a legal 
title to institute the suit, and swearing that he 
was beneficially entitled to a moiety of the de- 
nmni.—Worrall v. White, 3 Jon. & L. 513. 
' The beneficial owner of an old judgment, in 
order to avoid liability to costs, in a suit to be 
instituted to raise its amount, procured it to be 
assigned to a pauper, and filed a bill in his name. 
The proceedings were stayed until the plaintiff 
should give security for costs. — Burke v. Lidwell, 
1 Jon. & L. 703. 

A plaintiff holding, in Jamaica, the office of 
Stipendary Magistrate, under the 3 & 4 Will. 4, 
c. 73, is not bound to give security for costs. — 
Cocking \. Alexander,¥l. & K. 391. 

A billbva/eme covert and her infant children, 
the same person being the next friend of the 
married woman and the minors. The bill was 
filed in the vacation and within the time pre- 
scribed by the general rules^ the defendant tiled 
a demurrer and served a notice on the same day, 
apprising the plaintiffs that the demurrer was 
filed, without prejudice to the right of the de- 
fendant to move tp compel the plaintiffs to give 
security for coats, iteld, that, by the filing of 
the demurrer, the right to compel plaintiffs to 
give security for costs was ndt lost. Held, also, 



notwithstanding that the same person is next 
friend to the infants and feme covert, that the 
court will compel the plainti^ to give security 
for costs. 

The form of the order in such a case is, that 
the proceedings be stayed until the next friend of 
the feme covert be changed, or security for costs 
be given. — Drinan v. Mannix, 3 Dru. & W. 164. 
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the clients of a town solicitor on the delivery 
of his bill of costs, objected that it was not com- 
plete, inasmuch as it did not contain items in 
respect of business done by a country solicitor, 
whom he designated as the town sohcitor's agent, 
but whom the town solicitor claimed a right to 
treat as having been employed directly by the 
clients. More than a twelvemonth after the deli- 
very of the bill the cUents presented a petition to 
have it taxed : — Held, that the dispute as to the 
completeness of the bill was a special circum- 
stance, rendering it fit to direct a taxation after 
the lapse of twelve months. — In re Bagshaiee and 
Others. Ex parte The Huddersfield and idanchester 
Railway and Canal Co., 2 De. G. & S. 205. 

An application for taxation of a bill made 
fourteen months after its delivery, and before 
payment: — Kefused, there being no sufficient 
special circumstances. — In re Harper and Jones, 
10 Beav. 284. 

A client gave his solicitor a promissory note 
and signed a memorandum of settlement. The 
court was strongly inclined to think that under 
the circumstances it ought to be deemed to 
amount to payment. — Id, 

The lapse of twelve months between the time 
of payment of a bill of costs, and the presentation 
of a petition for its taxation, precludes taxation 
under the act. — Id. 

The lapse of twelve calendar months after pay- 
ment of a bill of costs precludes taxation under 
the Solicitor's Act. — In re Massey, 8 Beav, 458. 

The rule applies where payment is made to 
trustees, &c., and the application for taxation is 
made under the 38th section of the 6th and 7th 
Vic, c. 73, by a party " liable to pay."— /rf. 

Within twelve months after payment of a bill 
of costs, a client presented a petition for its tax- 
ation, but the petition having specified no items 
of overcharge, no order could be made. The 
twelve months having then expiiieili the court 
refused to allow the petition, to stand over for the 
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purpose of amendment, by specifying the items. — 
Barwell v. Brooka, 7 Beav. 345. 

Terms of taxation after the expiration of one 
month from the deliTery of the bill. — In re 
Bromley, 7 Beav. 487. 

Whenever the 6 & 7 Vic. c. 73, applies, the 
court cannot, in any case whatever, send a bill 
for taxation as against the solicitor, if it has been 
paid more than twelve months, but the court may, 
after that period, direct a taxation, as between a 
trustee and his cestui que trust to justify the pay- 
ment of the former. — In re Dovmes, 6 Beav. 425. 
The words, "any such bill," in the forty-first 
section, do not mean the bill mentioned in the 
section immediately preceding ; viz., any bill 
" previously taxed and settled," nor are they 
limited to such bill as under the provisions of the 
act,, are sought to be taxed by a party directly 
chargeable. — Id. 

A petition being presented for the taxation of 
a solicitor's bill: — ^Held, that the application was 
to be considered as made, at the latest, at the time 
of answering the petition, and not at the time of 
service of the petition, or the day appointed for 
the hearing. In cases of accidental delay in the 
office, the period may be carried further baci. — 
Sayer v. Wagstall, 5 Beav. 415. 

Liberty given to a client to sur.chM'ge accounts 
settled between him and his solicitor after the , 
lapse of many years, and secjwities giyen for the 
balances, and to have costs taxed, the relation of 
solicitor and client continuing to exist between 
the parties up to a short period antecedent to the 
filing of the bill, and the client being ineps 
concilu, when he settled the accounts.-.^onej v. 
Mqffett, 3 Jon. & L. 636. 

An account settled between a solicitor and his 
client surcharged after the lapse of sixteen years, 
though it was settled after the solicitor had sent 
it to the client, with a letter desiring him at- 
tentively to examine it before he signed it, 
the account being settled on the ground of liabi- 
lity in, and not gift, by the client, and containing 
items for costs due by, and advances made to 
third persons, which the client was not liable to, 
and from which it was the duty of the solicitor 
to protect his client. — id. 



II. — Delivery op Bill and Notice of. 

The provisions of the 37th clause of the 6 & 7 
Vic. o. 73, for the authentication by signature of 
a solicitor's bill of costs are intended for the pro- 
tection of the client only, and therefore where a 
bill has been delivered without authentication, 
that circumstance is no objection to an application 
by the client for its taxation. 

The decision in Ex parte Gaitshell, in which it 
was held that applications for the taxation of 
bills in the second class of cases, provided for by 
the 37th section of the statute, do not require 
notice coniirmed. — Re Pender, 2 Phil. 69. 

Charges in a solicitor's bill, for obtaining an 
order from a judge at chambers, for leave to enter 
satisfaction in the Common Pleas Office, upon a 
bond given by his client to the Crown, for malt 
duties : — Held, not to be for " business transacted 
in a court of law," so as to oust the jurisdiction 
of the Lord Chancellor, or the Master of the 
KoUs, to order taxation of such bill. For that 
purpose the business must be some proceeding, 
either in a suit, or with a view to a suit. Whether 
proceedings for the purpose of entering satisfac- 
tion on a judgment, with a view to the sale of an 
estate, would come within that description. 
Quare : An order for referring a solicitor s bill 



for taxation may be made, without notice, in 
either of the two first classes of cases provided 
for by 6 & 7 Vic. c. 73, s, 37 .^'Ex parte Gaitskell, 
1 Phil. 576, 

Under the Solicitor's Act, (6 & 7 Vic, c, 73,), 
the client may obtain an order for the taxation of 
a solicitor's bill, which has been delivered with- 
out signature, &:c. — In re Pender, 8 Beav. 299. 

Delivery of a bill of costs to an agent of the 
client appointed for that purpose ; — ^Held, suffi- 
cient.— -7« re Bush, 8 Beav. 66. 

Delivery of a bill of costs unsigned, but accom- 
panied by a letter signed by the solicitor, and re- 
ferring to the bills ; — Held, a sufficient compliance 
with 6 & 7 Tic. p. 13, a. 37.— In re Catlin, 8 
Beav. 121, 

A solicitor having delivered his bijl, is bound 
by it, and the taxation must be on that bill, he is 
not entitled as of course to reduce his demand, 
or to reserve the power of adding to the charge, 
y—In re Carven, 8 Beay. 436, 



JII. — S^ODRITT FOB CoSTS OP 

If a perspn out of the jurisdiction petitions 
for the taxation of his solicitor's bUl, he must 
give security for the costs of the taxation and 
also for the balance that may be found due from 
him. — Anon, 12 Sim. 262. 

Where a client resident aljroad applies for the 
taxation of his solicitor's bill of costs, on his 
undertaking to pay, he must give security for 
the costs of the proceeding. — In re Passmore, 1 
Beav. ,94. 



ly.- 



-What Sitms and Items Ought to be 
Allowed on. 



A. B. was entrapped into oeeoming a trustee, 
but it was agreed that he should be discharged, 
he consulted counsel as to the liability he had 
incurred, and instructed him to prepare proper 
deeds for his protection. It was discovered that 
a breach of trust had been committed previous 
to his becoming trustee, and counsel prepared a 
bond and release for A. B.'s protection, but 
which were never executed, in consequence of a 
suit having been instituted by A. B. to set the 
matter right : — Held, overruling the decision of 
the Taxing Master, that under an order to tax 
A. B.'s costs, charges, and expenses of and in- 
cidental to the trust, A, B. was entitled to the 
costs of the draft bond and release, though 
they had never been used. — Stephens v. Lord 
Newborough, 11 Beav. 403. 

During the above-mentioned suit the tenant 
for life made proposals to A. B. for a settle- 
ment, and on which the advice of counsel was 
obtained by A. B. in conference : — ^Held, also 
that A. B. was entitled to the fee paid by him 
for this conference. — Id. 

The costs of taxation depend on, whether one- 
sixth is taken off the bill of costs, and to deter- 
mine this, a distinction is to be made between 
strictly professional charges and disbursements, 
and independent cash payments. Those pay- 
ments only which are made in pursuance of the 
professional duty undertaken by the solicitor, 
and which he is bound to perform, or which are 
sanctioned as professional payments, by the 
general and established custom and practice of 
the profession, ought to be entered and allowed an 
professional disbursements, in the bill of costs ; 
other disbursements ought to be includedin a sepa- 
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rate cash account, — In re Remnant, 1 1 Beav. 603. 

In a legal proceeding, A. became liable to pay 
£60 ; this was paid B. his solicitor, who had not 
acted for A, in the proceeding. Held, that in a 
taxation as between A. and B., the £60 was not 
properly included in B.'s bill of costs, for the 
purpose of determining whether one-sixth had 
been taxed off, although it was properly charge- 
able as a cash payment. — Id. 

A considerable portion of a charge for the 
attendance of a solicitor in fown, at the request 
of his client, disallowe^i on the ground that the 
solicitor had faQed to prove that the whole time 
■was required for the business. — In re Pefider, ip 
Beav. 390. .' ' : . . 

Where a solicitor makes against his client any 
charge, not authorised in the' usual and regular 
mode of proceeding, the burden of proofs is upon 
the solicitor, and, in a casp where, for the interest 
of a client, the solicitor had advanced money to 
put in the answer of a cordefiend^t, it was dis- 
allowed, on the ground that it was not clearly 
made out, that thecljent authorised or acquiesced 
in it. — Id. ; 

Brief of pleadings mage before the pase was 
at issue, disallowed'. — id. , , . - 

Fee to counsel for settling a special aJJdavit for ; 
leave to amend, disallowed in a taxation between 
solicitor and client.-r-Id. 

A client agreed to pay his solicitor three 
guineas a day, in addijtlon to the usual charges 
of a solicitor, for his trayelluig and (jther ex- 
penses. The court being of opinion .that, under 
the common order of taxation, the mastepr would 
take the agreement into consideration: — Held, 
that its suppression, in obtaining an ex parte 
order was not irregular.-r-/n^e£j;>;e, 10 Besy. 569. 

Tinder the common order for taiaiion of a 
solicitor's biU, it is the duty of the tg,xijig master, 
for the purpose of ascertaming whether the' bill 
has been paid, to enquire what sums have come 
to the hands of the solicitor applicable to such 
payment, and that description includes all sums 
received by him in his character of solicitor. — 
Cooper V. Bwart, 2 Phil. 362. 

Under the common order for taxing a solicitor's 
bill, the master ought to take an account of the 
sums received by the solicitor for his client, in 
the character of a solicitor, and which are con- 
nected with the items of the bill. But the master 
ought not to take under that order, a general ac- 
count between the parties, and consequently the 
decision to the contrary in Rmael v. Buchanan, 9 
Sim. 175, was erroneous. — Cooper v. Etoart, 15 
Sim. 664. 

Where the taxing master has received no 
special directions from the court, in regard to 
payments made by a client to his solicitor, it is 
his duty to confine himself to simple payments, 
plainly proved to have been made on account of 
the biU. of costs. — In re Smith, 9 Beav. 182. 

In itscertaining what is due on bills of costs 
and on the consideration of what payments have 
been made on account of them, questions of law, 
and fact of considerable difficulty may incident! y 
arise, and may possibly justify and require dis- 
cussion and determination, even in the juris- 
diction exercised by the court on petition for 
taxation. —Id. 

A solicitor having, knowingly, in his bill of 
costs, fixed the rate of his charges for business, 
cannot afterwards, on a taxation, be allowed to 
increase it. — In re Walters, 9 Beav. 299. 

An order was made for the division and transfer 
of a fund in court, but before it could be com- 
pleted, the fund became altered, and the solicitor 



presented a petition for a similar object : — Heidi 
that it could not be considered as unnecessary, 
it appearing that the solicitor, using his best ex- 
ertions, was unable to act on the first order, by 
reason of a difficulty as to the legacy duty ;, the 
solicitor was therefore allowed the costs, upon 
taxation. — In re Bedson, 9 Beav, 187. 

Expedition money paid by a solicitor to a sta- 
tioner or writing clerk employed in the Regis- 
trar's Office, disallowed upon taxation. — Id. 

A gratuity paid to the clerks of the Accountant 
General's Office was disallowed to the solicitor 
on taxation, as was also a fee paid upon bespeak- 
ing an order for transfer which could not be made 
available. — Id. 

Thfi fact of a petition being unopposed, is not 
of itself, a sufficient reason for the disallowance 
of the costs of two counsel. — Sturge v. Dimsdale, 
9 Beav. 176. 

Costs of two counsel, upon a petition of a 
retiring trustee, for a reference to appoint a new 
trustee, and of a petition to confirm the ma>ter's 
report, atlow'ed under the circumstances. — Id. 
■ As to what items of disbursements are properly 
included in a bill of costs. — In re Bedson, 9 Beav. 
6. 

Legacy and probate divties estimated at £140, 
were payatjle in order to make available certain 
funds in court,. The solicitor, at the request of 
the client, engaged to pay them, and took a charge 
on the funds for £140, and interest. The duties, 
amounting to £78" only, were paid by the soli- 
citor j Held, that that sum formed a proper item, 
in his account, on the taxation of his bill of costs. 
—Id. 

_ Under the common order for taxing a solicitor's 
bill, the master is bound to take a general account 
of receipts and payment by the solicitor, as agent 
to the client.— iJttsseW v. Buchanan, 9 Sim. 167. 

A solicitor acting for a third mortgagee, nego- 
tiated fpr a transfer of the first mortgage, and had 
.proceeded' so far as to send the drafts. He took 
a journey into the country to complete the mat- 
ter, which proved fruitless, and having previ- 
ously received an intimation that the second 
mortgagee had already obtained a transfer of the 
first mortgage ; the costs of the journey were on 
taxation disallowed, on the ground that, after 
that intimation, he ought to have obtained his 
clients' sanction, before incurring the expense. — 
In re Price, 9 Beav. 234. 

Parties agreed to compromise a suit, and that 
the " costs, charges, and expenses, as between 
solicitor and client" should be paid out of the 
fund. Held, that the Taxing Master ought to 
treat the fund "as properly constituted, and ought 
not, in the taxation, to consider whether de- 
fendants, having interests similar to the plain- 
tiffs, should have been made co-plaintifls j and 
Secondly, that if any of the parties entering into 
the compromise, intended to challenge the pro- 
priety of the constitution of the suit, they ought 
to have distinctly stated and to have provided 
for it on the agreement. — Lucas v. Peacock, 
8 Beav. 1. 

Costs of a case laid before counsel, as to sup- 
plemental bill, and costs of a consultation be- 
tween a new junior and the former junior who 
had been promoted, allowed in taxation, as be- 
tween solicitor and client. — Id. 

Lessee of a house and fixtures, agreed to pay 
the expense of preparing the agreement : — Held, 
that he was liable to pay costs of preparing, and 
of copies of an inventory of the fixtures referred 
to by the agreement. — In re Thomas, 8 Beav. 145. 

Observations as to the allowance to solicitors 
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on taxation of costs fur business, not necessary 
or required lor the interest of their clients, by 
■way of compensation for serrices, for which they 
are inadequately remunerated, distinction be- 
tween this and fictitious charges for important 
business as done, which, in fact, has been ne- 
^ectei.^ Davenport v. Stafford, 8 Beav. 603. 

The jurisdiction as to taxation, given by the 
Solicitors' Act, extends only to the ascertainment,, 
by the ordinary rules of practice, to the quantum 
payable by one party to the other ; it does not 
authorise the court to determine whether a 
special agreement exists as to the mode of taxa- 
tion, or the manner in which the costs, charges, 
or expenses, are to be paid.— /« re Rhodes, r 
Beav. 224. 

Retrospective operation of the Solicitors' Act, 
to make taxable bills, not previously liable to 
taxation, incurred before, but remaining unsettled 
at the time of passing the act. — Id. 

The court will not interfere with the discretion 
of the Taxing Masters, as to the quantum of fees 
to counsel. — The Att. Gen. v. Lord Carringtoh, 
6 Beav. 454. 

This Statute does not authorise the taxation of 
every pecuniary demand or bill of a solicitor, for 
every species of employment in which he may 
happen to be engaged. — Allen v, Aldridgc, 8 
Beav. 401. 

A bill may be taxed, though no part of the 
business was transacted in any court of law or 
equity, but such business must be connected 
with the profession of an attorney or solicitor's 
business in which the attorney or solicitor was 
employed, because he was an attorney or soli- 
citor, or in which he would not have been 
employed if he had not been an attorney or 
solicitor, or, if the relation of attorney or solicitor 
and client had not substituted between him and 
his employer. — Id. 

Upon the settlement of an account between a 
solicitor and his client, a sum of £75 was retained 
by the solicitor, by consent, to answer particular 
costs, not then ascertained. The court limited 
the taxation to such particular costs. — Maaaie v. 
Drake, 4 Beav. 433. 

A husband became liable for bills of costs due 
from his wife, dum sola, and &ora her former 
husband to a solicitor. Held, that though the 
relation of solicitor and client did not exls', 
between the solicitor and the second husband, 
yetthiit the latter was entitled to a taxation of 
the bills of costs. A blU of costs, nearly the 
whole of which had been paid, contained items 
imconnected with professional employment, as 
for a horse, &c. Held, that the solicitor ought 
in taxation to have credit for such items (if due), 
although they had not become due to him in the 
character of solicitor. — Waring y, WiUiama, 2 
Beav. 1. 



V. — When Refused. 

A solicitor acted for clients under a special 
agreement as to costs, which was doubtful : — 
Held, that the court had no jurisdiction to dei,er- 
mlne the construction and effect of the special 
agreement on petition. — In re Beale, 11 Beav. 
600. 

A. agreed to take a lease, and pay the ex- 
penses. The lease was prepared by the lessor's 
solicitor, who delivered his bill, made out as 
against the lessee. The lessee obtained an order 
to tax the bill, on an allegation that he, the 
lessee, had employed the solicitor, which being 



contrary to the fact, the order was discharged, 
but without costs, the matter in difference being 
very smaU. — In re Gabriel, 10 Beav. 45. 

A solicitor being indebted to A. ; and being 
pressed by A. to give him a security for the 
debt, prevailed on one of his clients (against 
whom he had a demand for costs which had not 
been taxed), to execute to A. a bond for £3,000, 
as a part satisfaction of the costs due &om 
the client to the solicitor : and the solicitor 
afterwards delivered the bond to A. A. knew 
that the sum secured by the bond was claimed 
by the solicitor to be due to him for costs, but 
had no notice that those costs had not been taxed ; 
and a bill, tiled by the client against A. and the 
solicitor, praying that the costs might be taxed, 
and that the bond might stand as a security for 
so much only as should be found due from the 
client on the taxation, was dismissed as against 
A. with costs. — Harrison v. Wiltshire, 9 Sim, 
255. 

Settlement of bill of costs between a solicitor 
and client, upon a special agreement, precludes 
an order being made upon petition for taxation ; 
the agreement must be first set aside by suit, 
before the matter can be re-opened. — In re Whit- 
combe, 8 Beav. 140. 

Parties agreed to compromise a suit, and the 
trustee's costs were to be deducted out of a fund 
in his hands. By an Order of the Vice-Chan- 
cellor of England, tbe compromise was confirmed. 
It appeared to be the agreement between the 
parties that the costs should be taxed in the 
cause. An application to the Master of the 
Rolls for taxation under the statute was refused 
with costs. — In re Howard, 8 Beav. 424. 

Jurisdiction of the Viee-Chancellor under 6 & 7 
Vic, 0. 73, to order the taxation of bills of costs. 
—Id. 

A bill of costs had been referred for taxation, 
and the parties agreed, in the office, upon the sum 
at which they were to be reported ; subsequently, 
the client having discovered certain entries in his 
own hand- writing, of advances made to the soli- 
citor, and for which he had received no credit, 
applied that the costs should be sent back to the 
master for taxation. The application was refused 
with costs. — Austin v. Chambers, 3 Dru & W. 
178. 

By a decree of this court, the defendant was 
ordered to pay certain costs to the plaintiff; 
these costs were afterwards received from the 
defendant by the plaintiff's solicitor, under a 
power of attorney from his clients. The de- 
fendant then appealed from the decree, which 
was thereupon reversed, and the bill was 
eventually dismissed with costs. It was ad- 
mitted that the amount of costs paid by the 
defendant to the plaintiff's solicitor, was not 
paid over, but retained with the assent of the 
plaintiff, and applied in payment of the costs 
incurred in defence of the appeal, as well as the 
other costs then due. Held, that though there 
was no actual transfer of the money, yet that, in 
point of law, the payment ts the principal was 
complete, and that the defendant was, therefore, 
not entitled to an order upon the solicitor for 
the repayment of the amount of the costs. — 
Smith V. Clarke, 3 Bru. & W. 344 ; 2 Oon. & L. 
160. 

The trustees in this case were allowed their 
costs out of the fund, but the court refused to 
direct the costs of the relators to be taxed, as 
between solicitor and client. — Att, Gen, v. Drum- 
mond, 3 Dru. 8s W. 162. 
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After action brought, an order was made here 
for luxation. The solicitor was found overpaid, 
but the action at law was in such a state, by the 
mispleading of the client, that if it had pro> 
Deeded, a balance would h^ve been found due to 
the solicitor. On an application for an order 
against the solicitor to refund and pay the costs 
of the taxation, the court made such order, but 
gave no costs of the action or of the application. 
— In re Smithy H Beav. 468. 

Great discretion is allowed to the Taxing 
Master, as to the items of the costs of taxation. 
— In re Burchell, 11 Beav. 596. 

Where, upon appeal from the Taxing Master, 
there appeared considerable difficulty in ascer- 
taining the real facts and questions of law de- 
pended upon them, the court directed an action 
to try the question.. — Id. 

The court, though it refuses the prayer of a 
petition for taxation, does not always give the 
costs. — In re Thompson, 8 Beav. 237. 

Where taxation is directed after action brought, 
the court does not give the client the costs <jf 
taxation, though more than one-sixth lie taxed 
oS.^Toffhill v. Grant, 6 Beav. 3.48. 

In a suit against a solicitor for an account, in 
taking off which, the bills of costs are taxed, and 
reduced more than one-sixth in amount, the 
court has jurisdiction to give or withhold the 
costs of taxation, according to the circumstances 
and justice of the case. — Barton v. Pt/ne, 1 Hare, 
493. 

On taxation, charges disallowed for want of 
authority, and charges reduced, by limiting to 
one of several defendants his Eiliquot part of a 
joint charge, ought not to be computed in de- . 
termining on whom the costs of taxation should 
fall. Semble : — The Att, Gen. T. Nethereoat, 3 
Beav. 297. 

A solicitor was retained by A. B. and four 
other defendants, A. B. having withdrawn his 
retainer, the solicitor delivered his bill against 
A. B., amounting to £19 19s., which was re- 
ferred for taxation ; the master considering that 
A. B. was liable to one-fifth part only of several 
charges, struck off four-fifths thereof, and cer- 
tified he had taxed the bill at £4 10s. 6d. The 
client then obtained an order of course for pay- 
ment, by the solicitor, of the costs of the tax- 
ation. A motion being made on behalf of the 
solicitor to discharge the latter order, for irregu- 
larity, on the ground that more than one-sixth 
had not been struck off, within the rule, but no 
application being made to be relieved from the 
certificate which warranted the second order, 
the motion was, on that ground, refused with 
costs. — Musketty. Hill, 3 Beav. 301. 

In a suit for the administration of the estate of 
a testator, a solicitor carried in a claim for a bUl 
of costs, which, on taxation, were reduced by 
more than one-sixth : — Held, that the solicitor 
ought to pay the costs of the taxation. — Silvertop 
v, Ramsay, 1 Beav. 434. 

When under an order referring it to the master 
to tax bills of costs, furnished by a solicitor in 
pursuance of the statute, and staying an action 
■which had been brought by him at law for 
recovery of the same, the client undertaking to 
pay whatever balance should be found due, the 
master reported that more than one-sixth had 
been struck off from each on taxation : — Held, 
that the solicitor should pay his own costs of the 
taxation as well as those incurred by the client, 
—Power V. Nafle, Fl. & K. 78. 



Where, in a minor matter, upon a reference to 
the master to ascertain what lien the solicitor of 
the father of the minor had upon the several 
documents, &c., in his possession, for costs in- 
curred in the lifetime of the father, the costs 
claimed were reduced upon taxation by more 
than one-half : — Held, that the solicitor should 
pay his own costs of the taxation, as well as 
those incurred by the guardian of the minor, in 
reducing the amount of the costs claimed, — In re 
I^icAolas Lawler, Fl. & If. 73. 



VII. — Special Order por. 

Mode of proceeding where settlement of con- 
vevance or taxation of costs directed. — 76th Gen, 
Ord., 3rd April, 1828, Beav. ed. 28, as amended 
23rd November, 1831. 

A solicitor was employed by three partners. 
He brought an action against them for his bill of 
costs, and representing one, he obtained judg- 
ment against him by default : — Held, that this 
did not prevent the others &om obtaining an 
order for taxation: — Held, also that an appli- 
cation for taxation by the two was regulat, the 
third not concurring, but that he ought to be 
served with the petition. — In re Hair, 10 Beav. 
187. 

The Taxing Masters have jurisdiction to de- 
termine questions of retainer. — Id. 

Pending a taxation, leave given, upon special 
application, to carry in an additional bill for 
specified items of under-charge, omission arising 
from error and mistake. — In re Wallers, 9 Bear, 
299. 

A party applying for a special order for taxa- 
tion in a case in which he might have obtained 
the common order, must pay the costs, though 
he succeeds.^ — In re Bracey, 8 Beav. 266. 

Under the Solicitors' Act, (6 & 7 Vic, c. 73,) 
reference for taxation may be made by the Viee- 
Chancellors, as well as by the Lord Chancellor 
and Master of the Kolls. — /» re Careio, 8 Beav. 
128. 

If an order for taxation of costs is obtained, of 
course, in a case in which it ought to have been 
obtained upon special application, it will be 
discharged. — Harris v. Start, 4 Myl & Cr. 261. 

The taxation of the bill of costs of the agent of 
a solicitor, upon the footing of a special agree- 
ment, requiring the master to depart from the 
ordinary rules of taxation cannot be obtained 
upon petition. — In re Smith, 4 Beav. 309. 

An account of all the dealings and pecuniary 
transactions not connected with the bills of 
costs, cannot be obtained upon a petition for 
the taxation of costs. The account directed, on 
petition being limited to monies paid or duly 
appropriated towards satisfaction of the bills. 
—Id. 



VIII. — Order of Course Fob. 

Taxing master may tax the costs, without any 
order of reference in certain cases, which are to 
be recoverable bv subpoena. — 124 Gen. Ord., 8th 
May, 1845. Beavl^ ed. 334. 

A motion for the taxation of a solicitor's bill, 
with special directions to disallow the costs of 
certain proceedings, alleged to have been impro- 
perly taken by the solicitor, or with a quaUfica- 
tion that the taxation was to be of the costs of 
such proceedings only as had been properly in- 
curred, refused, as such objections may be taken 
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advantage of, ijiider the jsommon order for a tax- 
ation. — Wiggins y. Pippin, 12 Beav. 403. 

A cliei)t on special petitipii, obtained an prde; 
for taxation ; tjie ,t%xation having been com- 
pleted, the ' elient presented a petition for the 
consequential directions: Tlie solicitor then ob- 
jected that the common order would have been 
sufficient, and he asked the costs beyond those 
of a commoi) prder.; Held, that the ol^jection 
came too late. — iKrej^aiy.^l 3eaY.^6.. .j >' 
Order for ta:(ation obtained by an insolvent 
debtor, of a bUl of " costs incurred prior to his in- 
solvency, displjarged, with costs. — In re ffalaall, 
11 Beav. 163. ' .. 

An agreement T|ras signed, Ijetween a solicltijr 
and his clients, by vhich the former was to lake 
a sum agreed; i9n, , in- tj4J of all .demands. An 
order of course, afterwards obtwiied for the tax- 
ation of hisbilj, was, discharged for irregularity. 
' — In re Maekrill, 1 1 Beav. 4?. 

Under the common order, to tax a solicitor's 
bill the Taxiijg Masters vi;ou!4, tax a bill for 
parliamentary ^u^iness, upon the scale of parlia- 
mentary allow^npe. — fit re Snalaw mid Kingdom, 
11 Beav. 400'.' \ . . 

A. B., a soUpitpr, agreed to act for C. D., 
another solipitprt, im his .personal business, on the 
terms of principal and agent ; 0. D. neglected to 
take out his certificatB!4"uring pSrt of; tlfe tiirie. 
Held, that the .agreement was not invalid, and an 
order of course to tax, was sustained.^— £a;yar<e 
Foley, Inre Smitjh,\lSe9,y. i6&. , , . 

An order of course to tax, directed, that on 
payment, all the papersri^ci, ofjthe client should 
be delivered up. The solicitor claimed a special 
lien on some of the papers .beyond the costs- A 
motion to discharge the. order : was refused, be- 
cause, if the solicitor: had such special lien, he 
would be protected when application was made 
to the court for the delivery of the papers. — In re 
Teague, 11 Beav. 318. 

A mortgagees' solicitor retained the amount of . 
his bill of costs, out of the produce. of the sale of , 
the mortgaged estate, and he charged the amount - 
in an account delivered to the mortgagor. Held, 
that an order for taxation within twelve months, 
might be obtained, as of course, and special pe- 
tition having been presented for that object, the 
order was made, but the petitioner was ordered 
to pay the costs. — In re Bignold, 9 Beav. 269. 

Under the common order for taxing a solicitor's 
bill, the master ought to take an account of the 
sums received by the solicitor for his client, in 
the character of a solicitor, and which are con- 
nected with the items of the bill. But the master 
ought not to take, under that order, a general 
account between the parties, and, consequently, 
the decision to the contrary in Russel v. Buchanan, 
9 Sim. 17a, was erroneous. — Cooper v. Ewart, 15 
Sim. 564. 

Under ordinary circumstances, an order for 
taxation may be obtained, as of course, by third 
parties " liable to pay." — In re Bracey, 8 Beav. 
338. 

In equity, the client, in prosecuting the com- 
mon order for taxation, may object, on the ground 
of want of retainer, to any items of the bill, except 
those as to which he has admitted the retainer 
by his petition ; the practice is different at law, 
— In re Bracey, 8 Beav. 266. 

Order of course for taxation, discharged on the 

ground of the case being mis-stated upon the 

petition for the order. — In re Careen, 8 Beav. 

436. 

In general it is an objection to an order of 



course for taxation, that it contains a direction, 
on payment of the bill which the order itself 
directs to be taxed, to give up more papers than 
the solicitor is bound to give up, but under the 
peculiar Circumistances of this case, such an order 
was held not irregUlar.-^Jra re Pender, 8 Beav. 299. 
'.A solicitor was employed by two persons, A. 
&;B.,an'order of course for taxation was obtained 
by A, alone, on the allegation that the solicitor 
was emplpyed by A. It was discharged for 
irregularity. — In re Perkins, 8'Beav. 241. 

After the exipiration of a month from the deli- 
veary of the bill of costs, and before the expiration 
of twelve months, an order of course may be ob- 
tained for its taxation. — Halland v. Gwynne, In re 
Syj-cA, 8 Beav. 124; 

A client, who had employed a solicitor in se- 
veral m-atters, obtained'an order'bf course, for the 
taxation of costs of one matter only, with a 
direction, that 6n payment the solicitor should 
deliver.all the papers "belonging to the client. It 
was discharged, with costs, for irregularity. — Id. 
Under the 6 & 7 Vic, c. 73, any party entitled 
to- the order may obtain it, Ss of course, and with- 
out i^iecial directions within one month after 
delivery, and with such special directions as the 
court may order to be Imposed, after the expira- 
tion of one month from the delivery, but not 
after .verdictj Writ of inqiiiry, or payment. In 
those cas^s a spetsial' ordei' made upon special cir- 
cumstances to be proved to the satisfaction of the 
court i^ 1 required. — /» re Becke and Flower, 5 
Beav. 406. 

"" 'A. mere volunteer imder no previous liability, 
does hot by paying a soUcitor's bUl, acquire a 
right to tax it. — Jd, 

Under the coibmon order for the taxation of 
costs,' the master is not authorised to take an 
account of pecuniary matters between the parties 
which are foreign to the bill of costs, but secus, 
where monies are paid by the client, on account 
of the bill of costs, or where by agreement 
between the solicitor and client, the monies 
whioh came to the hands of the solicitor are to 
be applicable to the payment of the bill of costs. 
— Jones V. James, I Beav. 307. 

An order of course for taxation cannot be sup- 
ported on merits, as a special order upon the 
occasion of a motion to discharge it. — Grove v. 
Sanson, 1 Beav. 297. 



IX. — As Between Sotioitor and Client. 

The costs of an affidavit, filed in support of a 
motion, but not entered in the order as read, 
will not be allowed on taxation, even as between 
solicitor and client. — Stephens v. Lord JVew- 
borough, 11 Beav. 403. 

Copy of a correspondence between the parties, 
furnished to counsel as instructions for a bill and 
partially inserted therein, disallowed on a taxa- 
tion, as between solicitor and client. — Id. 

Briefs to two counsel, on an unopposed motion 
made by a trustee to pay money into court, 
allowed upon appeal from the decision of the 
Taxing Master. — Id. 

A petition was presented to compromise a suit 
which it was supposed would be unopposed, but 
after the delivery of the brief's an opposition was 
threatened. Further briefs being thereupon de- 
livered, the costs thereof were allowed on taxa- 
tion, as between solicitor and client. — Id. 

Brief of pleading prepared for counsel, after 
publication, and before the cause had been set 
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down, sa,A whieh beconjes ijseless in oons,e- 
que»oe,qf a compromise before Kearing, disallowed 
on taxation, as between solicitor and clieiit,— 
Friend y. Solly, 10 Beav. 329. ■' 

Where an order had been made, directing the 
costs of certain residuary legatees to be taxed, as 
between solicitoi: and client, the court refused to 
vary the order; on the mere ground that it had 
been obta,ih^d without tile consent pf all the resi- 
duaj:y legatees. — Blenkinsop v. Foster, 3 Y. & C. 
205. 

By the decree the costs of all parties were 
ordered to be taxed, as betw'een solicitor and 
client, upon a re-hearing the de&ee was affirmed 
and the depbsijt was ordered to be returned, but 
nothing; was said as to costs. By a subsequent 
order me costs of a;ll parties were ordered to be 
taxed, as between ' solicitor and client from the 
last taxation: — H^d, that this did not include 
the costs of the rerhe^ring.— ^^'oiey v. Hartwell, 

5 Beav. 2.71. ' 

The costs of re^hearing are not carried by the 
words, " costs of suit as between solicitor and 
client," biit require to be specially mentioned in 
the order for taxatibn. Setnble .- The same rule 
applies to the costs of appeals and exceptions. — 
Id. 

Costs directed by decrtee to be taxed as betjpeen 
a solicitor and client, cannot, on petition, be 
ordered to be taxed on another principle. — 
Massie v. Drake, i Beav. 433. 

Where an account ^oniprising bills of costs is 
settled and paid, as between a solicitor andclient, 
and no surprise or fr^ud is prjictisfed, th^ court 
will not direct a taxatipn o| the bill, thotjgh it 
appears to contain items which would be dis- 
allowed, or reduced on taxation, unless it appears 
that the overcharges me in Jihemselves so extra- 
vagant and improper, as under the circumstances 
to be considered fraudulent. — Jd, 

Costs of registry searches, although directed 
by counsel, refused under the circumstances to 
be allowed the solicitor, on a taxation ?is between 
solicitor and client. — Langford v. Jhahoriy, 3 ion. 

6 L. 97. 

Costs of proceedings in a cause after the object 
of it had, with the knowledge of the solicitor, 
been otherwise obtained, not to be allowed on a 
taxation between solicitor and client, except 
under special circumstances. — Id. 

The taxation of costs is sufficiently provided 
for by the 197th General Order of Nov., 1834, 
and therefore the court refused to direct taxation 
as between solicitor and client. — The Att, Gen, v. 
Drummond, 2 Con. & L. 98. 

The master has, under the 201st General 
Order, jurisdiction to tax mere conveyancing 
costs between solicitor and client. — In re Henry 
Smith, Fl. & K. 627. 



X. — ^As Between Pabtt and Paett. 

Where costs are to be taxed as between party 
and party, the Taxing Master may allow to the 
party entitled to receive such costs, all such 
jnst and reasonable expenses, as appear to have 
been properly incurred in the service and ex- 
ecution of writs, and the service of orders, notices, 
petitions, and warrants. 

Advising with counsel, on pleadings, evidence, 
&c. Procuring counsel to settle and sign plead- 
ings and petitions. Procuring consultations of 
counsel. Attendance in the masters' office, and 
supplying counsel with copies of, or extracts from, 



ijecessary documents. — 120th Gen. Orrf.,8thMay, 
1845, Beav. ed. 333. ' ' 

feut Taxing Master is not to allow such oos|b, 
if occasioned by unnecessary proceedings, over- 
caution, nlistake, &c. — Id, 

Same costs of copies to bo sdlowed in town as 
in country causes.— 121st Gen. Ord., §th Mot, 
18i5, Id. '^ 

Special retainer disallowed in the taxation of 
costs, as between party and party. — Smith v. The 
Earl of Effinffhain, 10 Beav. 37S, 

Transcript of short-hand writers' notes, were on 
appe&ls disallowed, on a taxation betweien party 
and party. — Id. 

The general rule is that the co^ts of two 
counsel only are allowed, upon taxation between 
party and party. — Id, 

In the 'absence of sufficient rea;3on, only one 
consultation ought to be allowed, unde* the 120th 
Order of May, 1845, and the Taxing Master cer- 
tifief}, that thg fact of one counsel being brought 
spsdially from another court, is not a groi^d for 
allowing an extra number.^-/rf. 

A party beneficially interested in a testator's 
estateV employed counsel to attend for him before 
the master, on a question as to the propriety of 
allowing certain items in the executor's dis- 
charge: — Held, notwitlfitanding the question 
was one of considerable difficulty, that the ex- 
penses of employing counsel ought not Jo be 
allowed ini taxing costs, as between party and 
party. — Russell v. NichoUs, 15 Sim. 151. 

An information related to tw^ objects, one 
failed, and the decree dismissed so much of the 
informatidn as related to it without costs, and 
ordered the defendant to pay the iiiformant his 
costs of the suit :■ — ^Held, th£t tKe Taxijig Master 
Wfts wroijg in apportioning the general costs of 
suit between the two objects. — The Attj. Gen, v. 
Lord' Carrington, 6 Beav. 45.i. 

This colirt will not interfere with the discretion 
of the Taxing Masters, as to the giuintum of 
fees to counsel. — Id. 

Costs of process of contempt for not answering, 
not edlowed in the taxation of costs of suit as 
between party and party. — Id. 



XI. — Op Agents' Bill bt Sohcitoe. 

In general, a solicitor cannot obtain the taxa- 
tion of his agent's costs without bringing the 
amount into court, but under special circum- 
stances that condition will be dispensed with, or 
tlie amount limited. — In re Smith, 4 Beav. 309. 

Agent of a solicitor Held, by the irregularity of 
his conduct, to have discharged himself, and 
ordered, before taxation, on payment of his bills, 
to deliver up all papers, &c., on an undertaking 
oi the principal, to re-deliver them as the court 
should order. — Id. 

This court has authority to refer for taxation, 
the bill of costs of a solicitor who acts as agent 
for another. — Toghillv. Grant, 2 Beav. 261. 

This court has jurisdiction to order an agent's 
bill to be taxed, on the application of the solicitor 
who employed him, on the latter paying the 
amount of the bill into court. — Jones v. Roberts, 
8 Sim. 397. 



XII. — ^By Cestuis auB Teust, 

Where a cestui que trust seeks to tax the 
solicitor's bill paid by his trustee, on the ground 
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of overchai'ge, he must allege and prove specific 
items.— /» re Bennett, 8 Beav. 467. 

Application by cestui ywe triut 'for the taxation 
Of a bill of costs paid by his trustees more than 
twelve calendar months refused. — In re Downes, 
6 Beav. 42S. ; 

Where a cestui fue trust applies for taxation, 
then, if there has been no payment, the rules 
under which taxation is to be directed, are such 
as are pointed oijt by the 37th section of the 
6 & 7 Vic., c. 73, and if there has been payment 
by the 41st section. — Id. 

Whether the taxation, at the instance of a 
cestui que trust, of a bill of costs which has been 
long since setded, and paid by trustees out of a 
trust fund, ought to take place as against the 
solicitar^ or as against the trustees, for the pur- 
pose of justifying their payment — Qucere, — Grove 
y. Sansom, 1 Beav. 297. 



XIII. — Master's Repoei and CEaiiFloATE. 

Taxing Master may tax costs without any 
order of reference in certain cases, which are to 
be recoverable by subpoena. — 124th Gen, Ord., 
8th May, 1845, Beav. ed. 334. 

Costs of exceptions to master's report. — 41st 
Gen. Ord., 3rd April, 1828, Beav. ed. 19. 

Court may in some cases order deposit to be 
divided. — Dawson v. Bush, 2 Mad. 184. 

Under peculiar circumstances, when excep- 
tions overruled, the court will order deposit to 
be returned to exceptant and give no costs on 
either siie.^Cragg v. Ford, 1 ¥. & C. 285. 

Costs of special applications, to be regulated 
by master.— 23rd Ge». , OrA, -21st Dec. 1833, 
Beav. ed. 51. ' 

Master may make separate reports, the costs 
of which are to be in the discretion of the court. 
—70th Gen. Ord., 3rd Aprn, 1828, Beav. ed. 27. ; 

A petition to review a taxation was successful, 
but the petitioner, not having taken proper steps 
to satisfy the Taxing Master, when the matter 
was in his office, was ordered to pay the costs. — 
Sturge v. Dimsdale, 9 Beav. 170, 

The solicitor for the plaintiffs, employed three 
counsel (two of whom were Queen's Counsel) to 
appear for his clients at the hearing of a cause ; 
and the master, in taxing the solicitor's bill, as 
between solicitor and client, under an order 
obtained by one of the plaintiffs, disallowed the 
fees of the second counsel. The court referred 
it back to the master, to review his report, there 
being nothing to shew that it was unnecessary to 
employ more than two counsel. — Wastell v. 
Leslie, 14 Sim. 84. 

Solicitors employed in a suit, and a prosecution 
arising thereout, delivered two bills. The sur- 
viving plaintiifs obtained an order for the taxation 
of the bills, submitting to pay what was due " on 
thetaxationof their said bills." Beforethe Taxing 
Master, they disputed their retainer in the pro- 
secution. The master having completed the 
taxation, they presented a petition, praying that 
they might be ordered to pay the first bill only, 
and that, if necessary, the master's certificate and 
the order for taxation might be varied. The 
petition was dismissed with costs. — Inre Springall, 
8 Beav. 63. 

The master's certificate on taxation of costs, 
cannot be q^uestioned without special leave of the 
court, to be obtained by petition, setting forth the 
grounds of complaint and the charges alleged to 
le enoneous.^-/n re Congreve, i Beav. 87. 



Principles on which the court acts in permitting 
a review of such certificate. — Id. 

The master, on eyiden-ce before him, allowed 
a few items on the taxation of a solicitor's bill 
fur business, as to which there was a conflict 
whether the solicitor had authority to perform it. 
Held, that this was not a sufficient reason for 
permitting a review of the taxation. — Id. 

On petitions for liberty to file exceptions to 
the master's certificate' of taxation, the court 
will sometimes decide the point in dispute with- 
out putting the parties to file their exceptions. — 
Id. 

In it suit by a principal, against his steward 
and agent, by decree, in conformity to the prayer 
of the bill, directed an account to be taken of 
rents, profits, and timber-money received by the 
defendant on the plaintiff's accoiint ; and also 
directed the master, in taking the accounts, to 
make to the parties all just allowances. The 
defendant was a solicitor, and had acted as such, 
for the plaintiff during his stewardship j and bills 
of costs were due to him from the plaintiff. The 
master, at the plaintiff's request, taxed the bills, 
and in taking the accounts, under the decree, 
included the reduced' amounts of them amongst 
the just allowances to which the plaintiff was 
entitled. The plaintiff excepted to the report on 
that account, and the court allowed the excep- 
tions. — Joliffe V. Hector, 12 Sim. 398. 

A solicitor presented a petition, complaining 
that the master, in taxing his bill, had taken 
into consideration matters not referred to him, 
and praying for leave to except to the certificate. 
It was objected that the solicitor ought to have 
filed exceptions to the certificate, but the court 
overruled the objection. — Russell v. Btuihanan, 
9 Sim. 167. 

Liberty given to except to the master's report 
of taxation, being applied for on the ground of 
his disallowance of a third brief to the Attorney 
General. The report was referred back to the 
master for review. — Att. Gen. v. The Drapers' 
Company, 4 Beav. 305. 



XIV. — Generally. 



Upon a taxation in equity, a question arose as 
to the liability of the client to pay the costs of a 
consolidated action at law. Leave was jgiven to 
the solicitor to bring his action to try the ques- 
tion. — In re Anderson, 10 Beav. 399. 

The taxation of the bill of a mortgagee's soli- 
citor, at the instance of the mortgagor, takes 
place as between the solicitor and the mortgagor, 
his client. — In re Harrison, 10 Beav. 57. 

The couf t having determined to communicate 
with the Taxing Master as to a proceeding in his 
office, declined to receive an affidavit tendered by 
the parties of what had there taken place.— 
Sturge v. Dimsdale, 9 Beav. 170. 

Upon a taxation not in a cause, a sum was 
found due to a solicitor from his client. Held, 
that to compel payment, proceedings must be had 
under the old practice, and not under the llth. 
Order of August, 1841. — In re Lovell, 9 Beav. 
332. 

A solicitor, on payment of his costs, undertook 
to deliver his bill, but he neglected. On a peti- 
tion presented more than twelve months after, 
the court, under its general jurisdiction, ordered 
the delivery with costs. — In re Foljamhe, 9 Beav. 
402. 

A defendant, against whom the bill has been. 
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dismissed with costs, to be paid by the plaintiff, 
and received by the plaintiff out of the estate, 
to be administered in the cause, is not bound to 
serve the parties interested in the estate with a 
warrant to attend the taxation, but may proceed 
with ,^he taxation, serving the plaintiff only with 
the warrant. — Lan,der v. fngersoll, 6 Hare, 73. 

No effective proceedings could be tali:en in a 
suit in consequence of the contempt of two de- 
fendants. Held, that the plaintiff's solicitor was 
entitled to a taxation of his costs, and to a stop 
order on the funds. — Hobaon T. Shearwooi, 8 
Beav. 486. 

A. B., who claimed some property, conveyed 
it to trustees, upon trust, for carrying on the 
litigation and paynient of the costs, &o. The 
trustees employed a solicitoi, and they raised a 
sum of monpy upon A. B.'s notes, drawn for the 
purpose, which they placed in the solicitor's 
hands. A. B. alone obtained an ex parte order 
for taxation ; it was discharged for irregularity 
— Ex parte Mobbs, 8 Beav. 499. 

The court has no authority under the 2 Geo. 2, 
c. 23, to make an order against the personal re- 
presentatives of a deceased solicitor, that the 
solicitor's bills of costs shall be taxed. — Mad- 
dqford V. Austwiek, 3 Myl. & Cr. 423. 

Special direction given on an order for taxa- 
tion, that if the solicitor should be unable to 
establish any of the charges by reason of the 
death of his clerk, or the absence of tlje books 
and papers delivered to the client, the Taxing 
Master should report specially thereon. — In re 
Walts, 7 Beav. 491. 

Where a debtor delivers to his creditor his 
promissory note for the amount of the debt, the 
debt may be considered as actually paid, if the 
creditor, at the time of receiving the note, has 
agreed to take it in payment of the debt, and to 
take upon himself the risk of the ndte being paid ; 
or, if from the conduct of the creditor, or the 
special circumstances of the case sucli an agree- 
ment is legally to be implied. But, in the absence 
of any special circumstances, the transaction does 
not amount to a discharge of the original debt, 
but a mere extended credit.^Sayer v. Vfagstall, 
5 Beav. 415. 

In October, 1839, a client obtained an order to 
tax his solicitor's bill. He commenced the taxa- 
tion in January, 1840, and proceeded therein to 
a very considerable extent. A year and a-half 
after, and before the report, the client applied to 
vary the order. Held, that after his acquiescence, 
he came too late to alter the order, and too early 
to correct any erroneous principle acted on by 
the master. — Tarbuck v. Tarbuck, 4 Beav. 149. 

Whether, where, after the taxation of a par- 
ticular bill of costs, as between solicitor and 
client, a general taxation is directed, a solicitor 
can include items included in the former taxa- 
tion, but not allowed, or ought, for the purpose 
of explanation, to introduce items taxed and paid 
on the former taxation — Qutere. — Id. 

Bill of costs incurred by two persons, ordered 
to be taxed on the application, and upon the 
undertaking of one. — Lockhart v. Hardy, 4 Beav. 
224. 

An application for the re-taxation of a soli- 
citor's bill should be by petition, stating par- 
ticularly the grounds of complaint, and not by 
motion. — Att. Gen. v. Netherooat, 3 Beav. 297. 

A suit was instituted for the administration of 
an estate, and to charge an executor with interest 
on balances retained in his hands ; the decree 
directed a taxation of the costs of so much of the 
suit as sought to charge interest. Held, that 



this comprised not only the excess of costs in- 
curred by the question of interest, but also an 
appiointment of the general costs of the suitj — 
HeiglUngton v, Grant, 1 Beav. 228. 

Mode. of taxation of a bill of costs where an 
apportionment is directed.^Irf. 

A bill of posts having been incurred by A. 
and B. jointly, and an action having been brought 
against them for the recovery of the amount, the! 
court refused to direct a taxation, and to stay the 
proceedings at law, on the undertaking of A. 
alone, to pay what might be found due.— in re 
Chilcote, I Beav. 421. 

An application in a cause by a client to tax a 
solicitor's bill, is not within the General Orders 
of May, U3T.— Robins v. MilU, i Beav. 227. 

A bill of costs had been referred for tasationj 
and the parties agreed in the office upon the siim 
at which they were to be reported ; subsequently, 
the client having discovered certain entries,' in his 
own handwriting, of advances made to the soli- 
citor, and for which he had received no credit, 
applied that the costs should be sent back to the 
master for taxation. The application was refused 
with costs. — Attstin v. Chambers, 3 Dru. Sc W. 
178. 

An administrator employed a solicitor to re- 
cover debts due to his intestate; and gave him a 
power of attorney, under which he received 
monies, and acted generally ; he paid over certain 
sums to his principal, and retained the residue in 
payment of his costs ; the costs were never fur- 
nished to the administrator, but after his death 
they were furnished to his executors, who made 
no objection to the amount. Held, that the ad- 
ministratrix, de bonis non, of the intestate was 
entitled to have the bill referred for taxatiouj 
and a petition presented by her for that purpose 
was granted, and, under the circumstances, 
would have been granted, though there had been 
payment to the solicitor instead of a retainer by 
him. Seeus, Semble : — If she refused the offer 
of having them taxed in previous proceedings, 
where the question properly aroses — Langford v. 
Mahony, 2 Con. & L. 317. 

Where a notice of motion does not seek for 
costs, and the party does not appear to resist it, 
the court will not give the costs. Where a party 
does appear, it is at the peril of costs. — Cosgrave 
V. Gannon, Fl. & K. 230. 

Upon taxation of a bill of costs, the solicitor 
must advance the sum payable to the Chancery 
Fxmi.—Bodgens v. Wheeler, Fl. & K. 162. 



XV. — Soiicitok's Act. 

6 & 7 Vic, c. 73. 

A bill of costs incurred prior to the passing of 
the 6 & 7 Vic. c. 73, Held, to be within its ope- 
ration, though none of the business included in 
it was business for which, before the Statute, a bill 
would have been taxable. 

A special agreement which covers part only of 
the items of a bill of costs does not prevent the 
master from proceeding with its taxation, and, 
consequently, such a bill may be referred for tax- 
ation without a special order. Whether the 
master is bound by such partial agreement, or 
whether he has jurisdiction to decide upon their 
validity or propriety — Quare. 

If the agreement goes to the whole bill its 
validity must be determined before the bill can 
be referred for taxation, for if valid, it precludes 
taxation. Whether that question can be decided 
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upon petition, or wKethei it requites a bill to be 
&l^-^Clutere.—tnre.Eyre, 2 Phil. SBi. 

In piroceediiig under ihe Solicitor's Aotj the 
court is riot authorised to interfere with S special 
agreement between solicitor and clifent;, the legal 
effect of which is to iltef the ordinary relation 
between salicitor arid client, to supersede the 
authority or discretion of the court by giving to 
either party more or less thsin is Warranted by 
tHe rules of the court, or by providing fpr the 
settlement and payment of th^ Bill in a special 
nianneri — /(?., 10 Beay. 569. . 

l^He taxation (under the 6 & 7 Vic., c. iS), of 
a soUcitor's bill ,at the,, instance of a third party 
'' liable to pay," is regulated by the relations ex- 
isting between the solicitor and his client, and 
not, as' between the solicitor and such third party, 
— In re fyson, 9 Beav. 117. 

It, is a "special circumstance,'' within tHe 
6 & 7 yic.j c. 73, where oil paying off a mortgage) 
a solicitorproduces his bill and insists on pay- 
ment as, ^ conditidri for iriimediate pompletion, 
though items are objected and a taxation will be 
directed after payment, if there are apparent 
overcharges, — In re Wells, 8 Beav, 3.38, 

A tdxatidn at the iristance of a' mortgagor of 
the bill of the mortgagee's , solicitor, must be as 
between the solicitor and his client the mort- 
gagee, — Id.^ ,„ 

A solicitor was , employed by testator in his 
lifetime, and by, his executors and trustees afte j 
his death. The latter havirig applied for taxation 
of the bill subsequent to the death': — Held, that 
the solicitor was, ori this application, entitled to 
have a taxation of all the bills, — In re Dalby, 8 
Heav, 469. , ,' .. ', . 

Where, upon an application for taxation under 
the Solicitor's Act, it appears probable that, on 
grounds not determinable under that jurisdiction, 
payment ought not to be made without further 
investigation, this court may properly abstain 
from ordering payment, or from ordering the 
delivery up of deeds, till the questions whidh 
cannot be determined under that jurisdiction 
have been properly investigated and determined 
elsewhere, — Id. 

Payment bf a solicitor's bill, delivered at the 
last moment of settling a mortgage, being in- 
sisted on, without any opportunity of examina- 
ation being a&>rded, is a " special circumstance," 
within the meaning of the SoUcitor's Act, — In re 
Jones, 8 Beav, 479. 

It is a special circumstahce within the meaning 
of the 6 & 7 Vic, o, tS, where a solicitor pro- 
duces his bill at the time appointed for the settle- 
ment of a transaction, and refuses to complete 
except on payment thereof, — In re Bennett, 8 
Beav, 467. 

The fees of the steward of a manor, who is a 
solicitor, but acts in the character of steward 
only, are not taxable under the 6 & 7 'Vic, c. 73, 
— Allen V, Aldridge, 6 Beav, 401, 

Where a cestui que trust applies for taxation, 
then, if there has been no payment, the rules 
under which taxation is to be directed are such 
as are pointed out by the thirty-seventh section 
of the 6 & 7 Vic, c. 73, and if there has been 
payment, by the forty-firstsection, — In re Downea 
6 Beav, 425. 

The bill of costs of a mortgagee's solicitor for 
business done in relation to the mortgage and 
the sale of the mortgaged estate, is taxable at the 
instance of the mortgagor, under the 6 & 7 Vic. 
c. 73, though no part of the business may have 
been transacted in any court of law or equity. — 
In re Lees, 6 Beav, 410. 



The 6 & 7 Vie;, c. 73, as regards taxation is 
retrosjiective with respect to bills previously tax- 
able, and alsd as to bills thereby made taxable, 
provided the' latter remairied unpaid at the pass- 
ing of the act, — Id. 

Payment before the act came into operation of 
a previously taxable bill, would not preclude 
taxation under the act, Upon a p'rdpefr application 
made in due tipie, — Id, 

Payment, before the act canle into operation, 
of a bill not previously taxable, precludes tax- 
ation. — Id, 



X'Vl, — Apieb Payment, aniJ is Case oj 
Pbessu&e. 

A shareholder and member of the managing 
cordmittee of a provisionally registered railway 
company: — ijeld, entitled to an order, oti petition, 
for delivery and taxation of the bUls of the 
solicitors employed by such committee. A com- 
promise of a-sQlieitof s claim fbr costs, if effected 
urider dircuiristances of pressure Upon the client, 
does not oust the jurisdiction of the court to tax 
the bills, upon petition.— /» re Stephen, 2 Phil. 
5'62.' 

In March, 1S47, a railway company agreed to 
purchase some property and to pay the vendor's 
costs. In May, 1847, possession was delivered. 
The bill of costs of the vendor's solicitor, was 
delivered on the l3th June, 1848, and a meeting 
tb complete the purchase, took place beween 
the solicitors, on the 2Dth of June, when ob- 
jections were the^i made to the bill. It was 
tten paid under protest, and with an intimation 
that it would be taxed ; and a petition for tax- 
ation was presented a. few days after. Held, 
that thei:e was riot sufficient eVidenSe of pressure 
to open the matter by ordering a taxation. — 
In re Welchman, 11 Be'aVi 3l9, 
. froof of overcharge alone, is insufficient to 
obtain the taxation of a paid bill, but it is a 
necessary ingredient. — InreStirke, 11 Beav. 304. 

A cestui gue trust agreed that her trustee, if 
he acted as solicitor in a suit, should receive full 
costs, A bill was delivered on the 18th of 
February, and, on the 18th of March, the solicitor 
ceased to act. After discussion as to the amount, 
and having received other professional advice, 
the client paid the bill on the 22nd of May, a 
deduction being made therein. On an application 
made within twelve months, the court refused to 
order a taxation. — In re Wyche, II Beav. 209, 

The bill of trustee's solicitor, was delivered 
on the 27th November, and, on the 10th of 
December, paid, after some deductions, by the 
solicitor of the cestui que trust, as he alleged, 
under protest, A petition for taxation, presented 
by the cestui que trust, in January following, was 
dismissed with costs. — In re Neale, 10 Beav. 181. 

The general rule is, that a paid bill is liot to be 
referred for taxation ; and special circumstancs 
and grounds are required to take a case out of 
this rule. — Id. 

Taxation after payment ordered, on proof of 
pressure, and on shewing grounds for thinking 
that the bill would be considerably reduced on 
taxation, — In re Sladden, 10 Beav, 488. 

Ab to the legal effect of a payment of a bill of 
costs "under protest." — In re Harrison, 10 
Beav. 57. 

Mortgagee's solicitor delivered his bill to the 
mortgagor nearly three weeks before the day of 
settlement. At the meeting, the bill was objected 
to, but the solicitor refused to complete, without 
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full payment ; and the mortgagot paid it under 
■ protest. Held, that this -vtas hot sufficient to 
authorise a taxation, although there might be 
some overcharges; — Id. ^ 

Payment of a bill of costs is, primi^ /aciej 
an admission of it^ icorrectnessi and the client 
is bound to prove "special circumstances" to 
authoriseits taxation. Such special circumstances 
are usually pressure, as where an immediate pay^ 
ment is required at a, time when it yiroiild be very 
inconvenient to the p?trty .paying, that any delay 
should occur ia the completion of the business ; 
and, secondly, error or overcharge in the bill, 
If the overcharges evidence fraud, very slight, if 
any, circumstances are necessary to induce the 
court to order a taxation. — In re Bar^ingj 10 
Jleav. 250. , 

A solicitor's bill of costs paid under pressure, 
and protested (igauisti; referred. for taxation, — Ex 
parte Wilkinson, 2 Coll. C, d. 92. 

Protest, combined witli other circumstances, 
may be a grounci of reference. 0f a bill of costs for 
taxation. — Id, • 

Where th^re is evidence of pressure, the court 
"will, if necessary, direct a general reference for 
taxation, although, in the petition for taxation, 
some only of the items of the bill of costs may be 
objected to. — Id: . . , 

Petition, by mortgagor, for taxation of the 
mortgagee's solicitor's biHi presented five months 
after it had been discharged by retainer, dis- 
missed with costs, on the ground that it neither 
alleged any circumstance of pressure, or any 
specific items of overcharge. — Dunt v. btint; § 
Beav. 146. 

The single fact thatj upon a transfer of a mort- 
gage, a mere draft bill of costs of the mortgagee's 
solicitor is, for the first timcj produced and theii 
paid, is not, of itself, withput proof pf pressure 
or fraud, a sufficient " special circumstance" to 
authorise taxation, after payment; nor is that fact 
sufficient, coupled with overcharges, which ai:e 
not so gross as to evidence fraud. — In re fyaon, 
9 Beav. 117. 

Refusal to order the taxation of a solicitor's 
bills of costs, the amount of which had been 
secured by a deed in the year 1819, although the 
suit was tiien pending, the client's affairs having, 
since the year 1822, (when that solicitor died) 
been in the hands of another solicitor, and 
there being no proof of such deali^ig between 
the solicitor and client, or of such errors or im- 
proper charges in the bill as would amount to 
evidence of fraud. — Waten T. Tayior', 2 Myl, & 
Cr. 526. 

If a client, having paid his solicitor's bill of 
costs, without pressure or undue influence, wishes 
afterwards to have it taxed, he must state in his 
petition, and prove by evidence, that the bill 
contains such grossly improper charges as furnish 
evidence of fraud, and the petition must point 
out the particular items to which that description 
applies, and these items must be proved, by 
evidence, to answer the description. 

An allegation that a solicitor has received 
monies, on account of his client, for which credit 
has not been given, on the settlement of a bill of 
costs is not sufficient, though supported by evi- 
dence, to warrant an order for the taxation of 
the bill. 

Principles of the court with respect to the 
taxation of a solicitor's bill after payment — 
Horlock V. Smith, 2 Myl. & Cr. 495. 

A mortgagee's solicitor would not part with 
the deeds until payment of his bill of costs, 



which had been delivered toi the mortgagor's 
solicito}' a month previously i— Held, that this 
was not a sufficieut case of pressure tp iridfuce the 
court to order a taxation. — tn re Jones, 8 Bear, 
479. .;,':',.■, 

, A mortgagprhas not tl>e right to have the bills 
of the mortgagee's solicitor taxed upon different 
principles from those which would be applied toi 
the ttixation of the same bill tipori the petition ctf 
the mortgagor.— j(i. j . . 

Where payment df a bill of costs lias beeri 
ohtained by undue pressure, a taxation may be 
directed on proof of overcharge, withoui shewing 
that such overcharges are so great as to amount 
to a fraud. — lis »•« fTeWsi 8 Beav. 338. 

After .payment,, an ex parte order for taxation 
is irregular, and the same rule applies where, the 
payment is made by a mortgagee, and tKe taxa- 
tion is at the instance of the mortgagor, as the 
party ultimately liable to pay.— /» re Caretht i 
Beav; .ISOj , . ^ ' 

To obtam the taxation of a bill of costs after 
payment, the petitioner mujst allege and prove 
specific items of overcharge, .cyeri if the payment 
has been made under protest, and upon pressure, 
— In re Thompson, 8 Beav. 237. 
_. I?pon a petition for taxation, the court has no 
jurisdiction to dijtermine the construction of a 
di^uteji special contract 5is to tile costs, — Id. 

Petition to tax a bill df costs after payment, 
on the ground of trifling overcharges, dismissed 
with costs. — In re Drake, 8 B^avl 123. 

The amount of a bill of costs was included in a 
settled accpunt, between a solicitor and client, and 
retained by the solicitor oiit of the nioilies in his 
hands ; — Held, that the court had not jurisdiction, 
lipori petition, under 6 & 7 Vie. c. 73, to open the 
account, and. order taxation, and that it could 
only be done by bill. — Barwell v. Brooks, In re 
Catlin, 8 Beav. 121. 

On proof of some specific errors and over- 
charges in ah accouiit aiid bill of Costs, inquiries 
were directed with respect to an account made 
up, and the balance of which was secured by a 
mortgage, made thu-teen years before the bill was 
filed.— i-£dwar<fa v. Meyrick, 2 Hare; 60. 

TaxStion OTdered after payment under protest, 
the payment being insisted dn as a condition for 
parting with a deed necessary to complete a pur- 
chase. — In re Tryon, 7 Beav. 496. 

Generally country solicitors are not allowed the 
costs of a journey to Loiidon, to examine ab- 
stracts there, unless there be some specialty. — Id. 
After payment df a bill an order for taxation is 
not to be obtained, as of course, even by a party 
liable to pay the same.-^/» re Beeke and Flower, 
5 Beavi 406. 

Where a solicitor's bill has been paid by a 
trustee, the cestui que trust, cannot after the ex- 
piration of twelve months from payment, obtain a 
taxation, as against the solicitor, although he had 
no notice of the payment until after twelve 
months had expired, — Sembk : In re Dovmes, 5 
Beav. 425. 

A solicitor delivered his bill of costs, his client 
had time to examine it, and obtained professional 
advice and assistance, respecting it. Objections 
were made to the items, and after discussion the 
client obtained a considerable deduction. He 
settled the account, admitted the balance, ob- 
tained the vouchers, and afterwards paid the 
amoimt admitted to be due. 'The relation of 
solicitor and client, continued after payment, the 
court directed a taxatipn of the bill, notwith- 
standing this settlement, thinking that the client 
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■was, " to an alarming extent " in the power of 
the solicitor, that the bill which contained 
general items, to a very considerable amount, 
under the terms, " numerous attendances," and 
" innumerable attendances," was not sufficiently 
explanatory, that the solicitor did not do all 
which, u'nder the circumstances he ought to hare 
done, to facilitate to' the client the exercise of his 
right to a full statement of the particulairs of the 
chsirge, and to the proper investigation of each 
Jiarticular item, and " that the parties were on 
terms so unequal, as make it difficult to make any 
bargain which could be binding upon the client, 
in the absence of other assistance.— ^o4e» v. 
Warton, 5 Beav. 448. 

"Where accounts and bills of costs of a solicitor 
are delivered a sufficient time before the settle- 
ment to allo\Y the client to examine them, and 
obtain advice and assistance respecting them, 
and the opportunity is taken advantage of, and 
the bills being examined, objections are taken, 
upon discussion of which an allowance is made, 
a settlement come to and the balance paid, prima 
Xacie, a taxation is preclvided, but it under the 
above circumstances, the client is in the power, 
or at the mercy of the solicitor, if the bills 
delivered be not sufficiently explanatory. If the 
client, though having time to examine the bills, 
has noi b'eea able to obtain, or has not been 
allowed to employ the most effective means of 
examination, if it appears that the solicitor in 
whose power the client is, is driving a bargain 
with him oh unequal terms, and that the relation 
of solicitor and client, and the power of solicitor 
ContipueSj then all the circumstances above re- 
ferred to, as tending to establish the settlement, 
may be unavailing. — Id'. 

The mere circumstance, that a bill of costs 
contains items which would be disallowed, or re- 
duced oh taxation, is not of itself sufficient to 
entitle the party to a taxation of a bill which 
has beeil settled and paid; — Massie v. Drake, i 
Beav. 433; 

Discussion of the principles upon which the 
court acts, in directing the taxation of a solicitor's 
bill of costs, after the payment thereof. A firm 
of solicitors were employed by an administrator 
t o recover a debt due to his intestate, and they 
had a power of attorney from the administrator, 
who was resident in England, authorising them 
to receive monies and to act generally for him, in 
all matters connected with the afi'airs of the admi- 
nistration. The solicitors paid over to the admi- 
nistrator certain sums, which they received 
during the course of the proceedings, and retained 
the residue in payment of their costs ; the costs 
were not delivered to the administrator during 
the lifetime, but after his death, an account was 
furnished to his executors, by the solicitors set- 
ting forth these costs, and applying in payment 
thereof the sums which they had retained out of 
the sums paid to them in the course of the pro- 
ceedings, and from which it appeared, that the 
costs incurred exceeded the sum retained, by a 
a sum of about £10, In this account, the exe- 
cutors acquiesced, although it did not appear that 
there ever had been any formal settlement of it, 
and there was no taxation of the costs. Held, 
affirming the order of the Master of the Rolls, 
that an administratrix de bonis non of the intestate 
was entitled to have the bill referred for tax- 
ation, and that, under the circumstances, the set- 
tlement with the executors of the deceased, was 
not a bar to such right. A solicitor, acting 
under the power of attorney from an adminis- 



trator, or a person filling a fiduciary character, 
stands in the place of such person, and will be 
held answerable for any misapplication of the 
trust estate, to which he is a party ; if a trustee 
employs a solicitor in relation to the trust estate, 
and pays him the amount of his costs, without 
taxation, the cestui que trust cannot require a 
taxation of the Irill against the solicitor, but in 
the settlement of accounts -vfrith the trustee, he is 
entitled to have the bill of costs referred to be 
moderated, and upon such a reference, the master 
will revise the items in a way similar to taxation, 
and if the charges appear to be improper, they 
will be disallowed to the trustee, and he will be 
left to his remedy over against the solicitor. — 
Langfard v. Noit, (1 Jac. & W. 291^, is overruled 
by the cases oiBahney. Paver, (Jacob 305) ; and 
Vincent v. Venner, (1 Mylne & K. 212) ; Lady 
Langford v. Mahoney, i Dm. & W. 18. 



COUNSEL, 

That when two counsel appear for the same 
party or parties upon the hearing of any cause 
or matters, and it shall appear to the master to 
have been necessary, the costs occasioned thereby 
shall be allowed, although both such counsels 
may have been selected from the outer bar. — 24th 
Gen. Ord., 3rd April, 1828, Beav.ed, 17. 

When defendant unable to answer, by reason 
of poverty, court may assign solicitor and counsel. 
75th Gen. Ord.^ 8th May, 1845, Beav, ed. 311. 

When there is a petition and cross petition, 
and several respondents in the one unite as co- 
petitioners in the other, the court wUl not allow 
such respondents to be heard by separate counsel, 
except so far as their cases turn upon questions 
distinct from each other. — In re Stephen, 2 Pliil. 
562. 

The costs of employing two Queen's Counsel 
for the plaintiff, at the hearing, allowed, the 
second Queen's Counsel having drawn the bill 
when he was without the bar. — Carter v. Barnard, 
16 Sim. 157. 

If one of two plaintiffs, appears in person, the 
other cannot be heard by counsel ; for co-plaintiffs 
cannot sever, nor can the same party be heard 
both in person and by counsel. — Newton v. 
Ricketts, 2 Phil. 624. 

Held, that in taxing costs of a suit, which were 
to be paid by the defendant, a special retainer, 
paid by the plaintiff to the Attorney General, 
who did not usually practice in the Court of 
Chancery, ought to be allowed, although there 
were no special circumstances which rendered 
the employing of the Attorney General necessary. 
— Nichols V. Baslam, 15 Sim. 49. 

A party beneficially interested in a testator's 
estate, employed counsel to attend for him before 
the master, on a question as to the propriety of 
allowing certain items in the executor's discharge. 
Held, notwithstanding the question was one of 
considerable difficulty, that the expenses of cm- 
ploying counsel ought not to be allowed in taxing 
costs, as between party and party, — Russell v. 
Nicholls, 15 Sim. 161. 

The solicitor for the plaintiffs employed three 
counsel (two of whom were Queen's Counsel) to 
appear for his clients at the hearing of a cause, 
and the master, in taxing the solicitor's bill, as 
between solicitor and client, under an order ob- 
tianed by one of the plaintiffs, disallowed the 
fees of the second counsel. The court referred 
it back to the master to review Ms report, there 
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being nothing to shew that it waa unnecessary to 
employ more than two counsel. — WattM v. 
Leslie, 14 Sim. Q4. 

Whether the retainer of counsel in a cause 
ceases upon his being appointed Queen's Counsel 
— QMore. — Lucat v. Peacock, 8 Eeav. 1. 

Parties are bound bytheconsent of their counsel, 
consequently a petition to restore a petition dis- 
missed by consent, upon the ground tliat no 
authority had been given to counsel to consent, 
was dismissed with costs. — In re Hobler, 8 Beav. 
101. 

The plaintiff's solicitor employed a Queen's 
Counsel and a junior to oppose a motion for 
further time to answer. The court Held that he 
was justified in so doing, and ordered the Taxing 
Master, who had disallowed the fees of the junior 
counsel, to review the taxation. — Cookey. Turner, 
12 Sim. 649. 

Payment in respect of coimsel's fees should 
specify the cause and each particular fee. Pay- 
ments, except ibr stated and specific fees for 
particular matters of business done, , or to be 
done, disapproved of. — In re Smith, 4 Beav. 309. 
Upon the taxation of costs, even as between 
solicitor and client, the rule is only to allow two 
counsel, or under special circumstances, three. — 
Downing College Case, 3 Myl. & Cr. 477. 

Counsel acting for a minor heir-at-law, are 
justified in exercising their discretion whether or 
not he ought to take an issue of devisavit vel 
non. — Knipe v. McMa/wn, 4 Dru. & W. 295. 

As a general rule, it'is improper to introduce 
into counsel's briefs both the original and amended 
bill. — Higgins v. Bateman, 2 Dm. & W. 70. 

Counsel for a trustee of property for the sepa- 
rate use of a woman (who appears by counsel) 
cannot be heard. — Crauford v. O'SuUivan, 2 
Con. & L. 410. 

Practice as to the order of hearing counsel. — 
Taylor v. Taylor, 2 Con. & L. 442. 

A. B., a barrister, who had filled the situation 
of confidential and advising counsel to C. D. for 
several years, and had thereby acquired an inti- 
mate knowledge of his estates and liabilities : — 
Held, to be incapable of purchasing, even after 
the relationship had ceased for some time, out- 
standing securities affecting his client's estates, 
especially as the validity of those very securities 
had been impeached, and such impeachment was 
known to A. B., he having been repeatedly con- 
sulted by C. D. in reference to a compromise 
respecting those securities with the then holders 
of them. — Carter v. Palmer, 1 Dru. & Wal. 722. 

It is an inflexible rule of the House to hear 
only two counsel for each party in any one case, 
and the House will not avoid the effect of this 
rule by permitting one senior and one junior 
counsel to be heard in the opening, and a third 
counsel to reply. — The Queen v. Millis, 10 Clk. & 
Fin. 534. 

The Standing Order, No. 68, directing that no 
counsel shall sign an appeal to this House, unless 
he was counsel in the same cause in the courts 
below, or attends as counsel at the hearing at the 
bar of this House, is not to be departed from, 
although there may be exceptions allowed. — 
Price v. Seeky, 10 Clk. & Fin. 28. 

In a case where a private party had presented 
an appeal, and the Attorney General, on behalf 
of the Crown, had presented a cross appeal 
against the same decree, the counsel for the 
private party were heard continuously on both 
appeal and cross appeal, and then the counsel 
tor the Crown were heard on both, and the senior 
Vol. II. 



counsel for the private party was heard in a 
general reply, though the case was one in which, 
being a matter of revenue, the Crown was directly 
concerned. — Drake v. The Alt, Gen., 10 Clk. & 
Fin. 257. 

Where the Crown, by any of its officers, is a 
party respondent in an appeal, it is not the usage 
of the House of Lords to allow the counsel for 
the Crown a general reply after the reply for the 
appellant. — Lord Advocate v. Lord Dunglas, 9 
Clk. & Fin. 174. 

Where respondents have different defences, 
the House will hear two counsel for one on the 
whole case, and two for the other on the points 
wherein their defences differ. — Home v. Pringle, 
8 Clk. Si Fin. 266. 

If the second counsel for an appellant cannot 
attend in his turn, the House will hear him after- 
terwards, in reply to the respondent's counsel, 
but will confine him strictly to the reply. — Booth 
V. The Bank of England, 7 Clk. St. Fin. 609. 

If, in a claim of peerage, an important question 
of law arises, the committee will depart from the 
ordinary rule, and hear two counsel on each side. 
— Slane Peerage, 6 Clk. & Fin. 23. 

Practice respecting hearing of counsel where 
several parties enter caveats. — Wooderoft'aPatent, 
3 Mo. 171. 

Practice as to the number of counsel entitled 
to be heard when there are two distict appeals 
against the same respondent, whose defence to 
each is in substance the same. — In re Doumie and 
Arrindell, 3 Mo. 414. 
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I. — Proof in. 



Vendor of an estate obtained a decree for spe- 
cific performance, with a declaration, that if the 
purchase- money was not paid, by a given day, 
the estate should be sold, and the proceeds paid 
in discharge of principal, interest, and costs, and 
that the purchaser should be made personally 
liable, in the event of any deficiency. Before the 
day of payment arrived, the purchaser died in- 
solvent, and a creditor's suit was instituted for 
the administration of the assets. The estate was 
afterwards sold, but the proceeds were insufii- 
cient to pay the whole amount due to the vendor. 
Held, that by the construction of the decree, 
which rendered the purchaser liable only for the 
deficiency, the vendor was entitled to prove in 
the creditor's suit for the balance only of his 
debt, but — Semble : That independency of the 
decree, he would have been entitled to prove for 
the balance only, the case of a vendor's. lieu 
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Abatement of. — Costs. 



being different in this respect from the case of a 
mortgagee's security. — Rome y. Young, 4 Y. & C. 
204. 

In an administration suit, a mortgagee, unless 
he seeks the aid of a court of equity for the aid of 
his security, has a right to prove for his whole 
debt, and not for the balance only, after de- 
ducting the value of the mortgage. — Id, 

Discussion of the principles upon which a 
specialty creditor, whose debt is also secured by 
a mortgage or lien, should prove his debt under 
a decree in a creditor's suit.^Sfr J. Leach's 
decision in Greenwood v. Taylor, 1 Russ. & Mylne, 
185, questioned. — Mason v. Sogg, 2 Myl. & Cr. 
443. 

After report settled, though not signed, in a 
creditor's suit, a creditor cannot be let in to prove 
his debt without a special application to the 
court. — Parker v. Moorley, 3 Y. & C. 720i 



H. — Interest on Debt. 

That a creditor, whose debt does not carry 
interest, who shall come in and establish the same 
before the master, under a decree or order in a 
suit, shall be entitled to interest upon his debt, at 
the rate of four per cent,, from the date of the 
decree, out of any assets which may remain after 
satisfying the costs of the suit, the debts estab- 
lished, and the interest of such debts as by law 
carry interest. — 46th Gm. Ord., 26th Aug., 1841, 
Beav. ed. 177. 

. A. claimed a debt before the master in an ad- 
ministration suit. The executors resisted the 
claim, and the master disallowed it ; but a suit 
was afterwards instituted, in which the claim 
was established, and liberty given to A. to apply 
for payment of his debt in the administration 
suit : — Held, that as he had not established his 
diebt in that suit, he was not entitled to interest 
imderthe 41st General Order of August, 1841. — 
Davis V. Combermere, 15 Sim. 394. 

A. having a lien on the testator's estate, estab- 
lished his debt under the decree, but his claim 
for interest was disallowed by the master, whose 
report stood confirmed. The estate was sold 
subject to A.'s lien, and A. having refused to 
accept &om the purchaser his principal without 
interest, was not allowed to participate as a 
creditor in the purchase money. — Hempstead /. 
Bbmpsteady i Beav. 423. 

Where in a creditor's suit, bond creditors had 
been allowed by the master their principal and 
interest, to the extent of the penalties of the 
bonds, and had received an appointment upon the 
sums so amounting to the penalties, upon further 
funds becoming available for the creditors : — 
Held, that the bond creditors were entitled to 
subsequent interest on the sums remaining due 
in the conditions of the bonds, provided that such 
interest, together with the sums remaining due, 
did not exceed the penalties of the bonds. — 
Walters v. Meridith, 3 Y. & C. 264. 



m. — Abatement Op. 

After decree in a creditor's suit, the plaintiff 
died, leaving no personal representative. The 
decree was ordered to be prosecuted on the 
petition of another creditor, without bill of 
revivor. — Broion v. Lake, 2 Coll. C. C. 62Q. 

After a supplemental bill had been filed to 
carry on the accounts in a creditor!s suil; against 



the administratrix of an intestate ; the adminis- 
tratrix married. Upon the husband appearing 
and consenting to be bound by the decree, the 
usual supplemental decree was made, without 
requiring an answer from the husband, or altering 
the title of the cause. — Saate v. Ward, 1 Coll. C. 
C. 24. 



IV. — Costs. 



That a creditor who has come in and estab- 
lished his debt before the master, under a decree 
or order, in a suit shall be entitled to the costs of 
so establishing his debt, and the sum to be 
allowed for such costs shall be allowed by the 
master, without taxation, at the time the master 
allows the debt of such creditor, unless the master 
shall think that such costs ought to be taxed in the 
regular mode, in which case the same shaU. be so 
taxed by the master, and the amount of such 
costs, or the sum allowed in respect thereof, 
shall be added to the debt so established.— 47di 
■Gen. Ord., 26th Aug., 1841, Beav. ed. 177. 

The usual direction in decrees in creditor's 
suits, that the creditors shall before they are ad- 
mitted, contribute their proportion to tke ex- 
penses of the suit does not prevent the court, on 
further directions, if the case warrants it, from 
ordering the plaintiff to pay all the costs of the 
suit. But if the suit be anything more than a 
creditor's suit, the direction for contribution 
ought to be limited to the costs of that part of 
the suit, in which all the creditors have a com- 
mon interest with the plaintiffs. — Dunning y. 
Bards, 2 Phil. 294. 

After a creditor had commenced an action 
against the administratrix of his debtor, a decree 
was made in a suit by the next of kin against the 
administratrix for the administration of the in- 
testate's estate, and the administratrix gave notice 
of it to the creditor. He then gave notice to 
her that he should proceed with his action unless 
he was paid the costs of it : and the costs not 
being paid he delivered his declaration ; where- 
upon the administratrix appeared to the action, 
and called on the creditor (who was out of the 
kingdom), to give security for the costs of it. 
The court, on the application of the adminis- 
tratrix, restrained the creditor irom proceeding 
vrith his action, but gave him aU his costs at law, 
and also the costs of the motion, and ordered the 
administratrix to bring the intestate's assets into 
coMTt.— Turner v. Connor, 15 Sim. 630. 

In a creditor's suit, the plaintiff did not 
establish his debt at the hearing ; but the court 
retained the bill, giving him liberty to bring an 
action. He produced other evidence and reco- 
vered in the action. Decree for payment of the 
debt and costs in equity, but no costs given of the 
proceedings at law. — Gregson v. Booth, 5 Hare, 
636. 

A simple contract creditor who had instituted' 
and prosecuted a suit for administration, in the 
face 01 information furnished by the legal per- 
sonal representative (which turned out to be 
correct), that there were no assets for the pay- 
ment of simple contract debts, was ordered to 
pay the costs of the suit. — King v. Brvont, 4 
Beav. 460. 

In a creditor's suit, the assets being sufficient 
to pay the debts, but being insufficient to pay 
the debts and costs of suit, taxed as between 
party and party, the court ordered the plaintiff's 
extra costs, as between solicitor and client to be 
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paid out of the fiind, — Sutton v. Doggett, 3 
Beav. 9. 

In a creditor's suit .instituted by the plaintiff, 
on behalf of himself and all other creditors, the 
defendant is entitled, on motion, at any time 
before decree, to have the bill dismissed on pay- 
ment of the demand of the plaintiff and his costs 
as between party and party ; but if there be 
other defendants, their costs must also be paid. — 
Pemberton v. Topham, 1 Bear. 316. 

Where, in a creditor's suit, a fund had been 
realised by the diligence of the plaintiff, and the 
assets were more than sufficient for pa^'ment of 
the debts, the costs of the plaintiff, as between 
party and party, were ordered to be paid out of 
the general fund, and the extra costs of the 
plaintiff were, under the circumstances, directed 
to be paid, pro rata, by all the creditors who 
partook of the benefit of the suit, — Stanton v. 
Satfield, 1 Keen, 358. 

The executors of a judgment creditor filed a 
bill to raise the amount of their judginent. A 
decree to account was pronounced, but on taking 
the account in the c^ce, it was found that 
instead of there being anything due to .the plain- 
tiffs, they had, in feict, been overpaid :— -Held, 
that the plaintiffs were not entitled to the costs 
of the suit, and that they must pay all the costs 
occasioned in the office in taking the account : — 
Held, also, that the court had jurisdiction to 
order the plaintifb to bring in the sum by which 
thev had been overpaid. — Grama y. Wright, 2 
Dri. & W. 77. 



v.— Pabtibs To. 



Tenant for life of estates decreed in a creditor's 
suit, to be sold for payment,of debts, is a trustee 
for the purchaser, within the meaning of I 
"WUl. 4, c. 60, s. 18.— /» re Milfield, 2 PhU. 254. 

A party who comes in, in a creditor's suit, in- 
trusting the management of the suit to the plain- 
tiff, must upon an application to review the pro- 
ceeding, stand in the place of the plaintiff and in 
the absence of &aud be bound by his knowledge. 
Gwynne y. Edwards, 9 Beav. 22. 

In a continuing partnership, if a few have an 
interest in a particular subject, adverse to all the 
rest, a bill may be filed against the few by one, 
" on behalf &c. — Richardson y. Hastings, 7 Beay. 
823. 

In the case of aa insolvent partnership not for- 
mally dissolved, a bill may be filed by one or 
more on behalf of the rest, against the governing 
body, to have the assets collected and applied to- 
wards thepayment of the debts, without seeking 
to ascertain the rights and liabilities of the par- 
ties, as between themselves, but leaving them 
open to future litigation. — Id. 

N. was made a defendant to a cause as a 
creditor, in respect of a debt which he had as- 
signed to trustees, and to recover which, he had 
given them power to use his name. The trus- 
tees were not themselves parties to the suit, 
but they obtained an order authorising them to 
appear for him, and to use his name in all pro- 
ceedings in the cause, and directing that all 
warrants and proceedings, served on his clerk in 
court, should be forwarded to their solicitor. 
Held, that such an order was irregular. — Drever 
y. Mawdesley, 4 Myl. & Cr. 94. 

The court will not marshall assets for the pay- 
ment of a simple contract debt out of real estate, 
where the bill has not been filed on behalf of all 



the creditors of the deceased ; and liberty to 
amend the bill at the hearing, was refused under 
the circumstances. — Connolly v. M'Dermott, 3 
Jon. & L. 260. 

In a bill for a foreclosure and sale of mortgaged 
lands, all the judgment creditors of the mortgagor 
are necessary parties, whether such judgments 
are prior or puisne to the plaintiff's demand, and 
whether they are a lien upon legal or equitable 
estates. This doctrine rests upon a perfectly 
valid foundation, whether referred to the general 
principles of the Courts of Equity, or to the effect 
of the Statute 3 & 4 Vic, c. 105, s. 22. — 
Rolleston v. Morion, 1 Dru. & W. 171. 

Where there is a devise of a fee simple, with 
an absolute power to raise, by sale or mortgage, 
sums of money for certain purposes, and in the 
same deyise are contained provisions enabling 
the trustee to give receipts to the purchasers, 
such trustee sufficiently represents the estate, in 
a suit for a sale, though the party to whom, sub- 
ject to such power, the first estate of inheritance 
was limited, is not a party in the cause. — K^on 
y. Magaalg, 1 Dru. & W. 401. 



VI. — Pkioritt. 



In a creditor's suit for an administration of the 
assets of an intestate who had joined in a bond 
as a surety, the bond creditor being aware of the 
suit, omitted to prove, till the time limited by the 
advertisements for creditors to come in had ex- 
pired, a decree on further directions had been 
made, the administratrix had admitted assets, 
and the principal debtor in the bond had become 
bankrupt. Held, that he might still be let in 
upon terins, the fund remaining undisturbed. 

An admission of assets by the administratrix, 
embodied in an order made on a petition in the 
cause, qualified by a declaration in a subsequent 
order. Arrangement of priorities between simple 
contract creditors, coming in within the time 
limitfed by the advertisement and bond creditors 
coming in subsequently. — Brotcn y. Lake, 1 De 
G. & S. 144. 

In a creditor's suit the plaintiff did not satis- 
factorily prove his debt, and the bill was retained, 
with liberty to establish the debt at law. 
Semble: That a judgment obtained by him under 
such circumstances would not give him priority 
over the other simple contract creditors. — Gibsrt 
V Hales, 8 Beav. 236. 

A mortgagee filing a bill for the benefit of 
himself and the other creditors of the deceased, 
is entitled to payment of his mortgage money out 
of the mortgaged estates, before payment of the 
costs of suit. — Aldridge v. Westbrook, 5 Beav. 
188. 

In 1811, a creditor's swt was instituted by a 
simple con tract creditor — the; answers were got in ; 
in 1820, the plaintiff's debt was admitted, and 
thereupon the assets were brought into court ; 
in 1823, another simple contract creditor obtained 
judgment against the exeputors : no decree was 
made in the cause until 1829. Held, that the 
judgment thus obtained had priority over all the 
simple contract debts.— Z^r^iiM y, Paaston, 2 
Beay. 219. 



Vn. — Chabquo Obdeb. 

On a petition by a judgment creditor, of a 
party to a suit who had obtained a charging 
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order on a fund in court to which the party was 
entitled, the court refused to order the fund to 
be paid to the petitioner without the parties' 
consent. — Whitfield v. Prickett, 13 Sim. 269. 



VIII. — Eppbct op Statute op I/Imitationb. 

The existence of a creditor's suit for the ad- 
ministration of the estate of a deceased debtor, 
does not prevent the operation of the Statute of 
Limitations against a debt, in respect of which 
no claim is made under the decree— *Se»86fe. — 
Tatam v. Williams, 3 Hare, 347. 



DC. — ^CoMPBOMtSB 01* Debt. 

A creditor's, bill was filed by A. on behalf of 
himself and other creditors, against B. and others. 
After decree, the suit abated by the death of B. 
C, his executor, filed a biH of revivor, on behalf, 
&c., and the bill was revived. A. afterwards 
filed other bills, and the proceedings before the 
master were attended by A. on behalf of the 
creditors at large. Held, that B. was not, by the 
fact of filing the .bill of revivor, on behalf, &c., 
incapacitated from compromising, for his own 
benefit, a claim on the e&iate.-^Armstrmig v. 
Storer, 9 Beav. 277. 



X.— ^SePAHATB Sl'ITS. 



A creditor's bill was filed^ which also' prayed 
other relief. Soon after a purely creditor's suit 
■was instituted by another party, and. a decree 
obtained therein within seven days. The court 
stayed the first suit, so far only as it prayed an 
administration of the assets;— 'ZJrjrfen vj Foster, 
6 Beav. 146. 

A. and B. each instituted a creditor's suit 
against C, the executrix of their deceased debtor. 
A decree having been made in A.'s suit, 0. ob- 
tained an order staying B.'s suit. C. being in 
contempt for want of answer in that suit, the 
order was drawn upon the other suit. — Turner 
V. Dorgan, 12 Sim. 604. 

Two successive creditor's suits having been 
instituted against the same executrix, the latter 
suit was permitted to go on, notwithstanding a 
decree had been made in the former suit, the 
decree having been obtained without sufficient 
"proof of the debt, and being also irregular in 
form.— iJetrf v. Territt, 1 Coll. C. C. 1. 



XI. — Generally. 

' A., as surety to a firm, signed a joint and 
several bill of exchange, on the faith that B. 
would join as co-surety. B. never signed it, but 
A. was afterwards compelled to pay it by pro- 
ceedings at law at the suit of an indorsee. One 
of the firm died, and the others became bankrupt. 
Held :— First, That the firm were not entitled to 
avail themselves of the bill, and were liable to 
■Tepay the amount of the costs of the proceedings 
at law and equity. Secondly, That the claim 
was of such a nature as not to be proveable 
under the bankruptcy, and, therefore, not barred 
by the certificate. And, Thirdly, That the claim 
of A. was sufficient to support a creditor's suit for 
the administration of the estate of the deceased 
partner. — Rice v. Gordon, 11 BeaV. 265. 



The court will not, on the ground of irregulafrity 
in a decree in a creditor's suit, take the conduct 
of the suit from the plaintiff a:nd give it io an<)tte, 
though collusion be suggested. 

Where decrees had been, obtained in' two cre- 
ditor's suits for the administration of the same 
estate, the court ordered that the plaintiff in the 
suit in which the second decree had been made 
should be at liberty to attend the proceedings 
under the first decree, but on the ground that 
he was a stranger to that suit, refused to give 
him the conduct of it.— 'Smith v. Grey, 2 Phil, 
159. 

Bill in a creditor's suit dismissed on motion 
by defendant before decree, on payment of the 

debt with interest at 4 per cent., and costs. 

Manton v. Roe, 14 Sim. 353. 

In a creditor's suit since the 3 & 4 "Will. 4, 
c. 104, making the real estate subject to the debts, 
it is not necessary to establish the will against 
the heir.*-Good(;A»7a v. Territt^ 6 Beav. 398. 

A judgment creditofr, who. desires to enforce 
his security against his debtor's equitable interest 
in freehold estate by a bill in equity, must pre- 
viously sue out an elegit against the estate, and, if 
his bill does not allege that he has done so, it is 
demuirahle.^-JSfeate v. Duke of Marlborough, 3 
Myl. & Cr. 407. 

Enquiries of the propriety of the proceedings 
proposed to be taken for the beneficial manage- 
ment and realisation of the estate of a testator or 
intestate, will not.be directed in a creditor's suit: 
— Collinsony. Ballard, 2 Hare, 119. 

The plaintiff in a creditor's suit, after a decree 
for sale of the real estate, mSy sustain a suit for 
redemption against a mortgagee or a party en- 
titled to a lien on the title deeds. — Christiany, 
Field, 2'B.&te,\n. 

In a suit by a creditor on behalf of himself and 
all other creditors, if the debt of the plaintiff be 
admitted or proved, and the executor or adminis- 
trator admits assets, the plaintiff is entitled at 
the hearing to an immediate decree for payment, 
and not to a mere decree for an account. — Wood- 
gate V. Fieldi 2 Hare, 211. 

A mortgagee may sustain a suit against the 
executor of the mortgE^or for a sale of the pro- 
perty comprised in the security, and for the pay- 
ment of any deficiency out of the general estate 
of the testator — Semble. — King v. Smith, 2 Hare, 
.239. 

A Court of Equity restrains a creditor from 
enforcing his legal rights against the estate of 
his deceased debtor, only upon the principle that 
the creditor is unable to bring into equity (with 
some specific exceptions), all his legal rights, 
and that the validity of his debt must be deter- 
mined in equity upon the same principle as at 
law ; and the circumstance, that the creditor is 
also the plaintiff in the cause, is not material as 
to the mode of determing the validity of such 
debt. — Whita/terv. Wright, 2 Hare, 310. 

Under the Statute, 1 & 2 Vic. c. 110, s. 13, 
which, after enacting that a judgment shall ope- 
rate as a charge on the debtor's lands, provided 
that no judgment creditor shall be entided to 
proceed in eqviity to obtain the benefit of such 
charge until after the expiration of one year from 
the time of entering up such judgment, the court 
upon a bUl tiled by a creditor under the statute, 
declined to appoint a receiver of the real estate 
of the debtor within the year limited by the 
statute. — Smith v. Hurst, 1 Coll. C. C. 706. 

A judgment creditor, who desires to enforce 
his security against his debtor's equitable in- 
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terest, In freehald estate, .by aWU in eqi(ity, not 
founded on the Statute, \ & 2 Vic., c. lio, must 
previously sue out ^ elegit. — Id, 

The prosecution of a decree, in a creditor's suit, 
having been taken &om the plaintiff and com- 
mitted to another creditor, under the 56th Qrder 
of 1828, the plaintiff's solicitor .was ordered to 
allow that other creditor's solicitor to .inspect and 
take copies of all tlie pfipers in the cause, in his 
possession. — Bennett v. Baxter,, 10 Sim. J17. 

In a creditor's suit, a Scotch court is not bound 
to appoint a common agent, but may entrust the 
performance of his duties to the hands of a judi- 
cial factor. — Hamiltoa y. Littl^'oAn, A Cik. & 
Fin. 20. 

By a decree, in a creditor's suit, the trusts of a 
will, whereby separate lands were devised to A. 
and B., were directed to be carried into execution 
and the master was directed to report the pro- 
portion of the incumbrances affecting said estates 
.which ought to be charged on each of them, and 
whether said estates had borne-their just propor- 
tions thereof, and in what proportions the sums 
remaining due should be paid out of said estates 
respectively. The inquiues were, with difficulty, 
prosecuted' to a draft report, finding that a sum 
of £13,000 was due, by A.'s estate, toB.{ and 
then B. died, having, by his will, after reciting 
the draft report, bequeathed out of such said 
Gum as should be recovered in said cause, the 
sum of £2000 to trustees, upon trust, for the 
benefit of the plaintiffs ; and appointed his son Gr. 
his executor and residuary legatee. • G. made 
some ineffectual attempts to prosecute the suU. : 
The plainti£& then filed a bill against the exe- 
cutor of B. and the persons entitled to A.'s 
estate, not charging collusion, and praying that 
the plaintiffs mig;ht have the benefit of the former 
decree, and of the proceedings thereunder, and 
that the accounts thereby directed might be pro- '. 
secuted, and for payment of the sum to be re- 
ported : — Held, that neither the nature of the . 
plaintiffs' claim, as legatees, of a portion of a spe- 
cific debt, the amount of which was ascertained, 
nor the insolvency of the executor before the 
date of the wUl, nor his subsequent pecuniary 
embarrassments which had ceased before the 
filing of the bill, nor the difficulty he experienced 
in prosecuting the suit (he not having refused to 
sue), constituted this a special case, so as to take 
it out of the ordinary rule, that a legatee cannot 
sue a debtor to the estate, and that the suit being 
to carry the former decree into execution, pre- 
sented an additional difficulty. — Wright t. Ha- 
milton, 3 Jon. & L. 465, 

In a creditor's suit, the court will not direct 
the personal' representative how to act with re- 
ference to the outstanding personal estate of the 
debtor. — Jameson y.Farrer, 2 Jon. 634. 



XII. — ^PftOCEEDINGS IN MaSTEr's OPFICE. 

Practice in the masters' office, in the proof of 
bond debts, under a decree in a creditor's suit. — 
Rundell v. Lord Rivera, 1 Phil. 88. 

In a creditor's suit an application to confirm 
absolute, the master's report of best purchaser, 
made, by consent, before the expiration of the 
time limited by the order nisi, refused. — Vernon 
T. Thflhaon, 10 Beav. 452. 

In the proof of a bond debt before the master. 
It is not the practice to require an affidavit of 
the consideration, unless a case of suspicion 



against the bond is raised.— IfAtto^er v. Wright, 
2 Hare, 310. 

Under a decree in a suit by a bond creditor, on 
behalf pf himself and the other creditors on the 
esti.te, the executor may in the master's office, 
impeach the validity of the bond, upon grounds 
which were not in issue, in the cause at the 
hearing. — Id. ' 

Although the plfuntiffa, in a creditor's suit, 
have no' common interest yet the court will not, 
even after decree, allow one of them to examine 
the other as a witness in the qiaster's office, in 
support of his debt. — Edmardt y. Goodioin, 10 
Sim. 123. 



XIII. — Accounts In. 

Although an order for preliminary accounts 
and' inquiries has been obtained in a suit for ad- 
ministering a testator's estate, yet the court will 
not on that account restrain a-creditor from suing 
the executors at law. The order, however, does 
not prevent the parties from having the cause 
heard before the master has made his report. — 
Teagtte v. Richards, 11 Sim. 46. 

After a decree and order, on farther directions 
in a siiit by creditors, the plainti^ discovered 
tiiat there was an infant tenant in tail of the 
deceased's real estates in existence, who was born 
prior to the filing of the bill. On the hearing of 
a suppIementaLsiiit, by which the infant was first 
brought before the cooxt, the accounts were di- 
rected, to be taken over again, as against the 
infant, with liberty to the master to adopt any of 
the accounts before taken, if he should find it 
beneficial to the infant so to Ao.—BaiUie y, Jackson 
10 Sim. 167. 

In a suit for administering the property of a 
person deceased, if an infant defendant is inte- 
rested in the real estates, the court will not 
direct those estates to be sold until the accounts 
of the personal estate have been taken, and the 
cause heard for further directions. — Id. 

In a creditor's suit, this court, upon motion, 
with the consent of all parties, directed an 
account of judgments affecting the lands to be 
sold prior, and cotemporaneous with the filing of 
the bill. — Montgomery v. Southwell, 3 Dru. & W. 
171. 

Bill by a judgment creditor against the heir 
and assignee of the conusor (the latter having 
been discharged as an insolvent, shortly prior to 
his death), and also against an elegit creditor of 
the conusor, who had been in possession for 
many years : — Held, that the plaintiff was only 
entitled to an account for wilful default against 
the elegit creditor, from the time of the filing of 
the bill. — M'Donnely. Walshe, 2 Dru. & W. 252. 

An elegit creditor in possession is bound to 
account, as for wilful default, upon the applica- 
tion of the debtor himself. — O'Brien y. Mahon. — 
2 Dru. & W. 306. 

In a suit for the administration of the real and 
personal estate of a deceased party, an account of 
rents and profits, received since the deceased's 
death, is never directed at the original hearing. 
Such an account is only directed when, upon 
the cause coming back, a necessity for it is appa- 
rent. — Schamberg y. Rumfrey, 1 Dm. & W. 411. 
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DAY TO SHEW CAUSE. 
See Pk. Decsee. 



DE BENE ESSE. 
See Pb. Evidenoe. 



DECLARATION. 

Bill,.by the obligee, in a bond, , who has de- 
livered it up, by mistake (as he alleged) to one 
of the co-obligors, to recover the amount due on 
it. The joint answer of the co-obligors admitted 
the delivery of the bond, and that one of them 
had destroyed it, but traversed the allegation as 
to mistake. Held, that declarations made by 
the obligor, to whom the bond had beeft deliVfered, 
tending to prove the plaintiff's allegation, were 
admissible against the co-obligor. — Crosa v. Bed- 
inafield, 12 Sim. 3S. 



DE CONTUMACE CAPrENDO. 
See Pb. Wbit. 

DECREE. 
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I. — ^FoRM OP. 



Decree not to state the name of master to 
whom referred, but merely that it is referred to 
the master in rotation. The name of such master 
to be endorsed on the decree by the silting 
master at the public office.— Ge». Ora. 6th Dec. 
1824, Beav. ed. 3. 

Decree not to state bill, or answer, or master's 
report, except his finding. — 27th Gen. Ord., 21st 
Dec. 1833, Beav. ed. 52. 

Form of original decree. — Beav. ed. 64. 

Form of decree upon further directions after a 
mjister's report.— JW. 

Every decree, though it merely directs inq,ui- 



ries, ought to contain a statement of the evidence 
on which it is founded, and, therefore, a decree', 
reciting that certain evidence had been read, but 
that both parties consented that the entr^ of it 
should be without prejudice to its admissibility, 
and, thereupon directing certain enquiries, was 
held to be irregular. — M'Malum v. Burchell, 
2 Phil. 127. 

Every decree, although it only direct issues or 
enquiries, ought to recite the evidence on which 
it is founded, and, therefore, where evidence is 
tendered and objected to, the court ought to 
decide at once upon its admissibility, and not to 
allow it to be entered as read, de bene ease. — 
Parker v. Morrell, 2 Phil. 453. 

Where an objection to evidence at the hearing 
of a cause is allowed, the tender of the evidence, 
and its rejection, ought to be expressly recited 
in the decree, and the evidence ought not to be 
entered as read. — Watson v. Parker, 2 Phil. 5. 

A party sued as executor, de son tort, jointly 
with the rightful executor, stated by his answer 
that he had, before the bill was filed, accounted 
for his receipts and payments to his co-defen- 
dants, and paid over to them the balance. Held, 
that such settlement would not be binding on the 
plaintiff, who was beneficially inferested in the 
estate ; and, therefore, the court refused to insert 
in the decree the usual direction as to not dis- 
turbing settled or stated accounts. Such a 
direction is applicable only to an alleged settle- 
ment of accounts between plaintiff and defendants, 
and not to one between co-defendants. — Car- 
michaelv. Carmichael, 2 Phil. 101. 

A suit was instituted after a great lapse of 
time, and after the death of all the trustees of a 
will, to make the estates of such trustees liable 
for breaches of trust in the administration. 
Their representatives being personally ignorant 
of the matters, the court refiised to declare the 
liability in the first instance, but directed en- 
quiries. — Kirkman v. Booth, 11 Beav. 273. 

Form of decree for foreclosure, where the 
mortgagee has a legal mortgage, for the whole uf 
his debt, on one of the mortgagor's estates, and 
an equitable mortgage for part of his debt on 
another of the mortgagor's estates. — Holmes v. 
Twmer, 7 Hare, 367. 

It is not an objection to a decree, for one 
purpose, that it may involve the necessity of 
taking an account, which account it may possib'y 
be necessary to take in another suit for another 
purpose. — Kirwan v. Daniel, 7 Hare, 347. 

Observations as to the mode and form of 
drawing up and passing decrees in the Registrar's 
Convt.— Davenport v. Sta^ord, 8 Beav. 503. 

By consent, the registrar, in drawing up a 
decree, sometimes permits such alterations to be 
made in it, as he believes the court will sanction, 
and which are binding on the parties. — Id. 

Strict regularity requires that every word 
of a decree should be pronounced or dictated by 
the court ; and that without a subsequent 
order of the court, or, at least, without personal 
communication with the judge, no alteration 
should be made. This became at first inconve- 
nient, and at last impracticable, and now the 
registrars, upon consent, allow alterations, as 
the admission of assets and striking out directions 
to take accounts, which would have been neces- 
sary if the assets had not been admitted. The 
admission is usually stated to have been made 
by the party's counsel.— Iif. 

Decree for specific performance of an agree- 
ment for the purchase of part of the estate com- 
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,.nse4 in ^ mortgage which had been assigned 
to the plaintiff, and for redemption of the re- 
mainder of the estate by the defendants, ac- 
cording to their priorities, or for successive 
foreclosures, and in case of redemption by the 
prior mortgagees in their order, then for redemp- 
tion by the subsequent mortgages successively, 
or for their successive foreclosure. — Sober v. 
Kemp, 6 Hare, 160. 

AVh,ere it is referred to the master to approve of 
a settlement, in pursuance of an executory trust, 
the court does not usually insert, in the order, 
declarations as to the interest which the parties 
are thereafter to tbke, but merely directs the 
master to approve of a settlement in conformity 
with the will, articles, or other direction upon 
which it is to be founded. — Williamii v. Teale, 
6 Hare, 254. 

The bill stated that an account had been made 
out, shewing that a certain sum was due to the 
plaintiff ; and it alleged that the defendants set 
up that account, and the payment of the balance, 
as a final setttlement. The bill charged the con- 
trary, and that much more was due to the 
plaintiff, as would appear if certain accounts 
were rendered. A deed of release had, in fact, 
been executed by the plaintiff at the time of the 
payment of the balance in question, but the bill 
made no mention of it. As this deed of release 
acknowledged the receipt of certain sums, it 
could not be wholly set aside, but the court was 
of opinion, under the circumstances of the case, 
that it did not deprive the plaintiff of his right 
to the accounts which he sought. Semble : That 
the proper form of the decree, in such a case, is 
to declare that the plaintiff is entitled to the 
accounts, notwithstanding the provisions of the 
deed of release ; but a decree which directed 
the accounts, without noticing the deed of 
release,'Was considered to require alteration.— 
Wedderbum v. Wedderbum, i Myl. & Cr. 41, 

Form of decree in a foreclosure suit, where A,, 
whose estate was already mortgaged to the 
plaintiff, joined B. as his surety in a mortgage to 
the plaintiff of both their estates for a further 
EUm, — Aldworth v. JRobinson 2 Bea.v. 287. 

Form of a decree for taking the accoimts in 
an administration suit in case all the persons 
interested should not be parties at the hearing. 
— Fisk V. Norton, 2 Hare, 381. 

The form of the decree on dismissal of a bill 
with costs, ordered to be altered by adding the 
words "to be paid by the plaintiffs," with re- 
ference to the 1st Order of the 10th of May, 
1839, giving a remedy t>y fieri facias, or elegit for 
costs, ordered to be paid. — Taylor v. Jardine, 1 
Hare, 316. 

Where a decree, directing an act to be done, 
has been drawn up without fixing a time within 
which the act is to be done, the decree is not 
rendered ineffectual by the operation of the 11th 
and 12th Orders of August, 1841, but the court 
will, upon motion for that purpose, fix a time for 
the performance of the act. — Needham v. Needham, 
1 Hare, 633. 

By inarriage settlement, lands of the husband 
were, by mistalie, and contrary to the intention 
of the parties, settled upon the issue of the 
marriage. Form of decree to rectify the settle- 
ment, the contingent limitation to the unborn 
not being capable of destruction. — Hamil v. 
White, 3 Jon. & L. 695. 

The court will not, in a suit to carry tiie trusts 
of a will into execution, merely declare the rights 
of the parties and then leave them to act on that 



declaration out of court. — Browm v. Martyn, 2 
Jon. & L. 333. 

Frame of decree in a suit for foreclosure and 
sale, where there are mortgagees before the court, 
puisne to that of the plaintiff. — Davis v. Rowan, 
3 Dm. & W. 476. 

Forms of decrees. — The Att. Gen. v. Drum- 
mond, 3 Dru. & W. 162, and Thomhill v. Glover, 
3 Dru. & W. 195. 

Where a plaintiff claims the full amount of 
securities, and the defendant offers to pay a part 
only, alleging an equity against the residue, a 
decree, giving the plaintiff an option to accept 
the offer or have his bill dismissed is irregular, as 
it does not declare whether the plaintiff is en- 
titled to the whole sum or to part only. The 
proper course would be to make a decree, giving 
effect to the securities to the extent of the whole 
sum due on them, but without prejudice to the 
defendants' right to file a cross bill to assist his 
equity. To enforce a defendant's equity, by im- 
peachmg securities, a cross bill is necessary, 
according to the practice inKngland, but — Semble : 
It may be done by -answer in Ireland. — Carter v. 
Palmer, 8 Clk. & Fin. 668. 



II. — ^Bt Consent. 



By a decree iji the cause, the plaintiff's right, 
under a settlement of the year 1804, to two- 
thirds of certain lands, was established, subject 
to the leases subsisting at the time of the settle- 
ment. A., a third party, claiming a portion of 
these lands, as purchaser for valuable conside- 
ration and without notice, under a lease made in 
the year 1831, by one of the defendants, C, who 
was entitled to the remaining one- third, applied 
after the decree, and upon undertaking to be 
bound by all the proceedings in the cause, he 
obtained an order, upon consent, that the master 
should inquire and report whether he was en- 
titled to any estate or interest in the lands in the 
decree mentioned : — ^Held, that under this order, 
he could not set up his claims under the lease of 
1831 against the plaintiff, whose title had been 
established by the decree, and that he was not 
entitled to have the order varied or discharged, 
to enable him so to do. The court cannot relieve 
against a decree or order made upon consent, 
unless in case of misrepresentation. A decree 
cannot be varied upon motion without consent. 
—Peed V. Cussen, 4 Dru. & W. 199 : 2 Con. & L. 
384. 

By articles of settleinent, made previous to 
marriage, it was stipulated that there should be 
community of all property between the husband 
and wife, moveable and immovable, with pro- 
visions for dower and preciput or jointure, with 
power in CEiSe of children, for them to accept or 
renounce the community. There was issue of 
the marriage, four children, two of whom died 
in the lifetime of their father, one without issue, 
and the other having an only daughter, to whom 
he bequeathed all his estate, to be vested at 
twenty-five, or marriage. The father died shortly 
afterwards, having, by a codicil, directed that the 
property bequeathed by his will, to his second 
deceased son, should go to his granddaughter in 
the same way as directed by her father's will. 
A suit having been brought by the two surviving 
children, against the granddaughter, to ascertain, 
their respective rights in the real and personal 
estate of their father ; a decree was taken by 
consent, declaring them together with the grand- 
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daughter, respectively, entitled to one- third share. 
To this suit the widow, who was still living, was 
no party. The granddaughter having attained 
the age of seventeen, made a will in favour of 
her guardians and died shortly after. A suit was 
instituted by them in the Island of Dominica, to 
obtain possession of her third share of the personal 
estate of her grandfather, which was resisted on 
the ground that her will was obtained by undue 
influence, and that being under twenty-five, she 
had no power to dispose of her estate. To this 
suit the representatives of the widow of the 
grandfather were subsequently made parties, and 
her interests at the period of taking the decree, 
by consent, as well as at her death, having been 
ascertained, the cause was heard by the court 
below, which decided, in the first instance, in 
favour of the plaintifis, but on a re-hearing, re- 
versed that decision, on the ground that it was 
contrary to the policy of the law that a guardian 
should benefit by the will of his ward. On appeal, 
the Judicial Committee Held, that the decree of 
the court below could not be sustained, on these 
gi'ounds, that the former deci'ee by consent was 
binding on all the parties in that suit, and that 
the right of the parties therein declared could 
not now be questioned, and they directed a 
reference to ascertain the interest of the widow 
at the time of taking the decree to which her 
representatives were declared entitled. — Moss v. 
Leatham, 2 Mo. 73. 

III. — Bt Depault. 

Decree by default to be absolute in the first 
instance. — 44th Gen. Ord.. 26th Aug. 1841, 
Beav. ed. 177. 

The plaintiff filed a traversing order; the 
defendant afterwards made default in appearing 
at the hearing. Held : — First, that the plaintiff 
was not entitled to take, as of course, such decree 
as he could abide by, but must go through his 
case and take such decree as to the court might 
appear just ; and Secondly, that service of the 
triiversing order must be proved by affidavit. — 
Evans v. Williams^ 6 Beav. 118. 

On a re-hearing, if the defendant does not 
ajipear, the plaintiff must take such decree as he 
can abide by. — M'Cann v. O'Connor, 2 Diu. & 
W. 42. 



rV.-^PBO CONFESSO. 



Decree, pro eonfesso, not to be taken on same 
day as order made.— 81st Gen. Ord., 8th May, 
1845, Beav. ed. 314. 

Defendant waiving all' objection, to order to 
take bill pro emifesso, may be heard t9 argue the 
case on the merits as stated in the bill. — 82nd 
Gen. Ord., Id. 

Court may make such decree pro confesso as 
seems just. When decree to be absolute. — 83rd 
Gen. Ord., Id, 

Court, upon decree jaro confesso, may order 
receiver or sequestration, and thereby pay 
defendant.— 84th Gen. Ord., Beav. ed. 315. 

Decree pro cofesso, to be passed and entered. 
— 85th Gen. Ord., Id, ... 

Decree to be served on defendant or his solicitor, 
and also, if decree not absolute, with a notice of 
time for opening decree. — 86th Gen. Ord., Id. 

Receiver and sequestrator upon decree pro 
confesso, not to act without leave of court.— 88th 
Ge I. Old., Beav. ed. 316. 



He-hearing before enrolment, of cause jtaken 
pro confesso. — 89th Gen Ord., Beav. ed. 317. 

Rights and liabilities, under decree pro confesso, 
to extend to representatives. — ^92nd Gen. Ord., 
Beav. ed. 318. 

Court may permit ulterior proceedings. — Jd. 

Motion to dispense with service, on a defend- 
ant who had never appeared, of a copy of a 
decree taken pro confesso, and of all o^er pro- 
ceedings in the suit, refused. — Vaug/ianv, Sogers, 
11 Beav. 165. 

Where a bill is taken pro confesso, under the 
11th Order of April, 1842, the plaintiff is not 
entitled to such decree as he can abide by, but 
to such decree only as he is entitled to on the 
record. — Stanley v. Bond, 6 Beav. 421, 

A bill for the delivery up of 'securities, on 
which the defendant commenced proceedings at 
law, was taken pro confesso. Held, that the 
plaintiff was entitled to the costs at law, though 
the bill did not specifically pray Tor them. — Id. 

The plaintiff is not entitled, as of course, to a 
decree against a party, as to whom the bill has 
been taken pro confesso ; he is bound to make out 
his case and establish his right to relief sought. 
—Lloyd V. Lloyd, 4 Dru. St W. 358. 

The plaintiff is not entitled, as of course, to a 
decree for an account, when the defendant does 
not appear, but he must make out his case. — 
Hayes y, Brierley, 2 Con. & L. 153. 



V. — Dbobbe Nisi. 



Decree nisi may be made absolute. — 90th Gen. 
Ord., 8th May, 1845, Beav. ed. 317. 

Where service of decree within jurisdiction, — 
Id., Art. 1. 

Where served out of the jurisdiction, — Id., 
Art. 2. 

Where no service. — Id., Art. 3. 

Order absolute may be either immediate or de- 
ferred. — Id. 

The decree not being absolute, court may, on 
terms, open inrolment and permit defendant to 
answer and re-hear. — 91st Gen. Ord., 8th May, 
1845, Beav. ed. 317. 

Time for applying to open decree nisi. — 87th 
Gen. Ord., Beav. ed.316. 

A defendant who has allowed a decree nisi to 
be made absolute against him, by not appearing 
to shew cause against it, is not entitled, as of 
course, to a re-hearing ; and therefore it is ir- 
regular to obtain an order to re-hear the cause 
upon the common petition ; the proper course is 
to present a special petition, praying that the 
order, making the decree absolute, may be dis- 
charged, and that the party may be at liberty to 
shew cause against the decree. — Booth v. Ores- 
wieke, I Cr. & Ph. 361. 

A decree nisi was taken against a defendant 
who did not appear at the hearing. Judgment 
was pronounced by the Master of the Rolls, after 
his appointment to the office of Lord Chancellor, 
by consent of all the parties to the cause, except 
the defendant, and another party who did not 
appear at the hearing. The defendant could only 
shew cause against the decree nisi, by setting 
down the cause to be heard against him, and a 
petition to stay proceedings to make the decree 
absolute, on the ground of his being no party to 
the consent to have the cause decided by the 
Master of the Rolls, after he became Lord Chan- 
cellor, was dismissed with costs, — Moore v. 
Frowd, 2 Keen, 242. 



Deceue, By Fraud. 



PRACTICE. aencal Errors, Mistake, 40. 721 



VI.— By Frattd. 

If a party has beeo induced by fraud, to 
consent, or has, by mistake, consented to a decree, 
the court has the power to relieve him, and will 
do so upon being satisfied that iraud or mistake 
.existed, that the conduct of the party himself 
had not deprived him of the title to relief, and 
that the relief can be given with due regard to 
the just interest of others. It is dcoibtful whe- 
ther the form ;0f prpfle^dings in such cases is 
strictly settl^i or whether the same form is ex- 
clusively aM>licable to all cases. If the appli- 
cation for relief is made immediately, and before 
any proceeding of any kind has been had, and if 
the evidence be clear, a re-hearing, which places 
fivei'y body in the same position as when the con- 
sent was given, or supposed to be given, would 
probably be sufficient. If the appiioatibn be 
after the lapse of years, after a devoliition of 
title, and after various proceedings have been 
had, the parties may have done or omitted to do 
so many acts materially affecting their rights, as 
to make it in the highest degree unjust to place 
them in the same position as they were at the 
time the consent Tvas given, or supposed to be 
given. In such case a re-hearing could scarcely 
be thought of itself sufficient. Again there may 
be difference in this respect between cases of 
fraud and cases of mistake. In cases of fraud the 
party aggrieved may file an original bill for re- 
lief, and it may well be thought he ought always 
to do so. — Davenport v. Stafford, 8 Beav. 603. 



YII.^Nuso Pro ISonc. 

The court refused to order ^ decree to be 
drawn up Nunc pro tunc, after a long lapsp pf 
time.— Withy v. Norton, 4 Y. & C. 266. 



VIII. — Enrolment Op. 

For the purpose of diminishing the ^pense in 
the enrolment of Decrees and Orders, no part of 
the statements or allegations contained in any 
bill, answer, petition, &e., shall be recited in any 
such Enrolment.— Gen. Ord., I7th March, 1,843, 
Beav. ed. 238. 

What to be stated therein. — fd. 

Certificate of Clerk of Records and Writs, re- 
quired to authorize enrolment. — Id, 

Fee for Enrolment, £5.~-Id. 

Any proceedings, however inadvertently had, 
upon a decree or order not entered in the Regis- 
trar's book, are irregular, and voidable. — Tolson 
V. Lewis, 8 Beav. 364. 

It is not necessary to present a petition for an 
order for liberty to enrol a decree, where six 
months have elapsed from the time the same was 
made. The application may be by motion upon 
notice in the cause. — Lord Trimletton v, Farrell, 
1 Jon. & L. 161. 

That part of the Order of the 31st of March, 
1817, which renders, in certain cases, an order of 
the court necessary, previous to enroling a decree, 
is still in force, and untouched by the Order of 
the 28th of October, 1835. — Hennv. Bradahaie, 
1 Con. & L. 187. 

An order having been obtained for a re-hearing, 
upon a motion to discharge it on the ground that 
the decree was enrolled, the Lord Chancellor 
ordered the enrolment to be opened, without any 
application to vacate it, then re-heard the cause, 
and decreed against the leases :— Held, that the 
orders and proceedings were irregular ; that 
although the opening of an enrolment is in the ' 



discretion, of 'tide judge, with which a Court of 
Appeal would not interfere, still that discretion 
ought to, be regulated oy precedent and autho- 
rity.-r-SAeeAy v. Lord Muskerry, ^ Clk. & Fin. 1. 
Upon a re-hearing, a party is not bound by 
untrue recitals inserted by mistake in the former 
decree.— irf. ' 



IX. — Opbnino and Revebsjno. 

After a'decrefe, the bar to the right oif reviving 
the suit, which arises from delay in the pro- 
ceedings, depends altoge;ther on the discretion of 
the court. If a bill of revivor is filed at any time 
within twenty years, after a decree for an 
accouiiti the court will not refuse jeUef, unless 
there has been such a variation of the rights of 
parties as to occasion 4anger of working positive 
injury and injustice to other persons. — Shaw v. 
Higgina, 2 Dru. & W. 356.- " 

Aflourt of appeal is not disposed to disturb a 
decree, which depends on the discretion of the 
judge, and not upon principle. — Ironmongers' 
Company^ V. The Att, Qen. 10 Clk. & Fin. 908. 

The first decree in certain suits, which had 
been in existence for some years, was made in 
the'year, 1813. The litigation went on upon the 
fpotjngpf Jhat decree, between the parties and 
others interested in the same transaction until 
the year 1838, when a decretal order for the 
revival and execution of all former decrees and 
orders was iriade. These decrees &nd orders, and 
the ..^ual decretal order of 1838, were appealed 
against. Held, that after sfich a delay, and 
under such circumstances, this House would not 
set aside any of the decrees or orders Upon tech- 
nical objections, which did not aififect the merits 
of the case. — Lawrence v, Bta&e,8 Clk. & Fin. 504. 

Where a decretal order, whiph was not alleged 
to be made on the appearance of all the proper par- 
ties, directed that the revival and execution of 
several preceding decrees and orders, but the 
suit in which it was tnade, was regular for some 
purposes at least,; the House j-eversed it, with di- 
rections, and remitted the case to the court below, 
to deal with the suit so as to advance the justice 
of the case, regard being had to the decision of 
this House, as to the earlier decrees and orders, 
the validity of *iiich the House had sustained. — 
Id. 



X. — CiiERiOAL Errors, Mistake, and Amend- 
ment OF. 

Clerical errors in decree, &c., may, before en- 
rolment, be corrected upon petition, without the 
form and expense of a re-hearing. — 46th Gen. 
Ord., 3rd April, 1828, Beav. ed. 21. 

The 45th General Order of April, 1828, only 
enables the court to supply something, which may 
make an existing direction complete, and not to 
make a new direction, therefore, where a decree 
had directed an account of the real estates of a 
testator, sold since his death, and of those which 
remained unsold, but had omitted to direct an 
account of the proceeds of such estates as had 
been sold ; — Held, that such omission could not 
be supplied upon petition, under that order. — 
Whitehead v. North, 1 Cr. & Ph. 78. 

Petition to certify what was alleged to be an 
error, or mistake, in a decree dismissed. — Steward 
Forbes, 16 Sim. 433. 

An accidental slip in a decree, directing a sale 
if certain persons "and the heir at law, shou!^ 
be found parties, corrected on petition, bysubsti- 
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tuting the words '* other than the heir at law. — 
Turner v. Hodgson, 9 Beav. 266. 

Mistake in a decree, corrected under the 46th 
Order of 1828, notwithstanding it had been pro- 
nounced seven years, and the cause had been 
heard for further directions, — Askew y. Peddle, 
14 Sim. 301. 

Decretal order, for payment of interest to cre- 
ditors generally, cannot be varied by confirming 
the payment of interest to particular creditors, 
without a xe-hearing. — Fyler v. Fuler, 1 Coll. 
CO. 93. 

A decree stated that a defendant " waived all 
right of priority against the plaintiff:" — Held, 
that the court could not upon motion, restrict the 
force of such comprehensive words, notwith- 
standing that it was represented that these words 
were introduced, in relation to a particular right 
of priority only. — Sheehy v. Mitskerry, (7 Clk. & 
Fin. 1), observed ufon, — Drought v. Jones, 4 
Dru. & W. 174. 

After a decree has been enrolled, the court has 
no jurisdiction to correct a clerical error upon 
motion. — Mamnix v. Drinan, 3 Dru. & W, 275. 

Semble: The court will not upon motion 
amend a decree, by inserting therein for a minor 
defendant, a day to show cause. — Tilson v. 
Lawder, 2 Bru. & W. 285. 

The court refused on motion to amend a decree, 
by striking out the day to shew cause, which had 
been therein given to a minor defendant, the 
first tenant in tail of the lands sold. — Mahon v. 
Dawson, 2 Dru. &W. 286. 

The court will not upon motion amend the 
minutes of a decree, by striking out the day, 
which had been thereby given to minor defend- 
ants to shew cause. Qwere: Whether the old 
practice of giving a minor defendant a day to 
shew cause, is affected by the 11 Geo. 4 & Will. 
4. c. il.—Esmonde v. Cooke, 1 Dru. «s Wal. 250. 
A judgment creditor having obtained a decree 
fqr sale, in the Court of Chancery, the lands 
having been sold under a prior decree of this 
court, was allowed to file a charge, under the 
decree, to account in this court, on foot of his 
demand, as decreed in chancery, and the remem- 
brancer and registrar were directed to amend the 
report and final decree, by inserting his demand, 
if it should be proved. — Pigeon\. D' Alton, 1 Jon. 
& Ca. 276. 

It requires a very strong case to induce the 
Lords to reverse a decree nine years after its 
date, especially if that decree established no fact, 
adjudicated no right, but merely directed proper 
enquiries, to obtain information for the court, and 
the objects of it were exhausted ; the appellant 
himself having joined in the inquiries and failed. 
—Cc^landv. Toulmin,7 Clk. & Fin. 350. 

It is irregular, by an exception to a report, to 
raise a proposition foreign to the subject matter 
of the report. — Id. 

A party comes too late to complain of a decree, 
after joining in the inquiry directed by it, and 
the result is against him, and he is not entitled to 
question the master's report, after it is confirmed 
by decree, having taken no exceptions to it. — 
JBarl of Aldborough v. Trye, 7 Clk. & Fin. 436. 



costs, at the hearing, appealed from the decree, 
before any steps had been taken to compeljiim 
to pay the costs. This court, however, refused 
an application made by him to stay the execu- 
tion of the decree. — Herring v. Clobery, 12 Sim. 
410. 

If a party who has appealed from a decree, 
wishes to stay the execution of it, he ought to 
apply to the court as speedily as possible. — Id. 

A party against whom a decree has been made 
with costs, appealed from it, and afterwards 
moved to stay the execution of it. The court 
allowed the motion to proceed, notwithstanding 
the party was in contempt, for non-payment of 
the costs. — Id. 

The court refused to discharge a plaintiff, who 
was in custody for a contempt, in not paying 
costs, which he had been decreed to pay, not- 
withstanding he had appealed from the decree, 
and deposed that it was of the greatest importance 
to him and to an infant co-plaintiff (his daughter), 
that he should have his personal liberty to enable 
him to prosecute the appeal, and to instruct his 
counsel and solicitor, and otherwise to assist in 
the conduct of it. — Id, 

Two decrees have been made for the adminis- 
tration of the estate of A. B., deceased ; one in a 
creditor's suit, and the other in a legatees' suit. 
A motion by the pi.aintiff in the former to stay 
the prosecution of the decree in the latter, so far 
as is directed an account of the deceased's estate 
and of his debts was refused, there being no sug- 
gestion of a deficiency of assets. — Plunkett t. 
Lewis, 11 Sim. 379. 

Notice of an appeal does not stay interim 
execution of the decree, that is entirely in the dis- 
cretion of the court. — Gordon v. Clyne, 6 Clk, & 
Fin. 639. 



XI. — SlAyiNQ FUOCEEDINOS UnDEB, 

Applications to sta^ proceedings, under any 
decree or order which is appealed from, to be first 
made to the judge who pronounced the decree or 
order. — t6Ui Gen. Ord., 3rd April, 1828, Beav. 
ed. 21. 

A plaintiff whose hill had been dismissed, with 



Xn. — Day to Shew Causb. 

At the hearing of a cause to which an infant, 
who was the first tenant in tail, under a settle- 
ment, was a defendant, the court made a declara- 
tion as to the intention of the parties to the settle- 
ment, which bound the infant's inheritance, and 
sent a case for the opinion of a court of law, as to 
the true construction of the settlement ; but it re- 
fused to give the infant a day to shew cause 
against the decree, until the hearing on the equity 
reserved, when it would appear whether the in- 
fant would be required to execute the conveyance 
or not. — Walsh v. Trevannion, 16 Sim. 180. 

A decree of foreclosure against an infant, must 
give the infant a day to shew cause against the 
decree, after he attains twenty-one, notwithstand- 
ing the provisions of Act 11 Geo. 4 & 1 Will. 4, c. 
47, ss. 10, 11.— Price v. Carver, 3 Myl. & Cr. 157. 

In a foreclosure suit, a day having been given 
by the decree to the infant defendant, the heir of 
the mortgagor to shew cause against it, the court 
made an order, under the 11 Geo. 4 & 1 Will 4, 
0. 47, 8. 11, directing an immediate conveyance 
to the purchaser by the infant. — Flood v. Sutton, 
Fl. & K. 179. 

Lands were mortgaged in fee, subject to which 
the equity of redemption was settied in strict 
settlement. The first tenant in tail was a minor ; 
—Held, that in a decree for a foreclosure and sale 
at the suit of the mortgagee, a day to shew cause 
ought not to be given to the minor, — Hutton v, 
Mayne, 3 Jon. & L. 586. 

Where the decree is for an immediate sale, and 
no conveyance of the legal estate is required from 
a minor defendant, the decree ought not to give 
him a day to show cause. — Id. 
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Where a bill is filed to raise two cbalrges, the 
prior one affecting the inheritance, and the puisne 
affecting a term, it will be referred to the master, 
to inquire how much of the produce of the sale 
after payment of the prior charge, repr6s6nts the 
produce of the tena.—Id, 

A decree will not be rectified by giving a minor 
a day to shew cause, when the appUcaition is by 
motion, the cause must be set down for a re- 
hearing. — Tisdall T. Lamler, 1 Con. & L. 392. 



XIII. — In Creditor's Sdit. 

In a creditor's suit on account of the rents and 
profits received since the death, is never directed 
until the produce of the sale of the real estate 
proves insuificient for payment of the debts. — 
Stratford v. Ritson, 10 Beav. 2S. 

Two decrees had been made for the adminis- 
tration of the estate of A. B„ deceased, one in a 
creditor's suit, and the other in a legatee's Suit. 
A motion, by the plaintiff in the former, to stay 
the prosecution of the decree in the latter, so far 
as it directed an account of the deceased's estate 
and of his debts, was refused, there being no 
suggestion of a deficiency of assets. — Plunkett v. 
Lewes, 11 Sim. 379. 

A residuary legatee filed a bill against the 
personal representatives of a testator for an ac- 
count and payment. Before decree in that cause, 
a creditor of the testator, upon a bond, in respect 
of which no interest had been paid, or acknow- 
ledgment of debt made for upwards of twenty 
years, filed a creditor's bill against the same 
representatives, and the defendants, by their 
answer to the second bill, admitted the existence 
of the bond debt ; afterwards the plaintiff, in the 
first cause obtained the common decree in a 
residuary legatees' suit, and the defendants there- 
upon moved for and obtained an order that all 
further proceedings in the second cause might 
be stayed. The Lord Chancellor, on appeal, dis- 
charged that order, and in the second cause 
made the common decree in a creditor's suit, 
and directed the report to be made in both 
causes.— Sui^en v. Sage, 3 Myl. & Cr. 683. 

A declaration being the act of the court, cannot 
be introduced into a decree, taken by the plaintiff, 
in the absence of the defendant, which decree 
must be such as the plaintiff can abide by at his 
own peril. In a creditor's suit, the defendant 
did not appear at the hearing, and the counsel 
for the plaintiff introduced into the minutes of 
the decree a declaration that the defendant had 
notice of the plaintiff's bond, which was ad- 
mitted by the answer. The declaration was 
irregular, the plaintiff being entitled only to the 
common decree in a creditor s suit. — Jenninya v. 
Simpson, 1 Keen, 101. 

A creditor who has proved his charge under 
a decree is as much bound by it as if he were a 
party in the cause. — UsAerv. Scanlan, Fl.&K. 243. 

The decree having declared that a creditor, 
by judgment on a bond, in a penalty for securing 
a principal sum, with interest, was entitled to 
the sum reported to be due to him, together with 
interest on the principid sum from the date of 
the report until paid, the parties to the suit are 
excluded from denying the right of the creditor 
to interest beyond the penalty. — Wilson v. Poe, 
2 Jon. & L. 765. 

Bill filed by a mortgagee against the executors 
«nd persons claiming under the will of the mort- 
gagor, who had thereby created a trust for the 
payment of the mortgage debt. The decree 



difeeted that (he ^eriaotliil estate of the testator 
should be first applied in the payment of his 
debts, and then declared that the plaintiff ^ould 
be entitled to the benefit of his mortgage security, 
in case such personal estate should pToye in> 
sufficient, and that in case the premises com- 
prised in the mortgage should prove insufficient, 
the plaintiff should be considered as a specialty 
creditor for the residue of his demand, and en- 
titled to the benefit of the trusts of the testator's 
will.— JIfarsAoK V. McAravey, 3 Dru. 8s W. 232. 



XrV. — In Leoa.teb's Svrt. 

In a decree for raising legacies, against an in- 
fant heir of a devisee, whose estate was charged 
with the legacies, a sale to raise the requisite 
amount will be directed, but the infant will not 
then be declared a trustee, so as to enable the 
court to order a conveyance under the 6th and 
18th sections of 1 Will. 4, c. 60.— Walters v. 
Jackson, 12 Sim. 278. 

A residuary legatee filed a bill against the per- 
sonal representatives of a testator, for an account 
and payment. Before decree in that cause, a 
creditor of the testator, upon a bond, in respect 
of which no interest had been paid, or acknow- 
ledgment of debt made for upwards of twenty 
years, filed a creditor's bill against the same re- 
presentatives, and the defendants, by their answer 
to the second bill, admitted the existence of the 
bond debt ; afterwards, the plaintiff, in the first 
cause, obtained the common decree in a residuary 
legatee's suit, and the defendants thereupon 
moved for, and obtained, an order, that all fur- 
ther proceedings in the second cause might be 
stayed. The Lord Chancellor, on appeal, dis- 
charged the order, and in the second cause made 
the common decree, in a creditor's suit, and di- 
rected the report to be made in both causes. — 
Budgen t. Sage, 3 Myl. & Cr. 683. 



XV. — When Account Directed. 

Special directions given in a decree for an ac- 
count, that if the master should be unable to 
take such account by reason of the non-pro- 
duction of the books of account, or other circum- 
stances,- he should ascertain and state such 
circumstances, and report thereon. — Rowley v. 
Adams, 7 Beav. 395. 

Beal estate was directed to be gold and re- 
mitted to England, which was done, and under 
decree for an account of the personal estate : — ■ 
Held, that the produce of the real estate re- 
mitted had been properly included. — Pringle v. 
Crooks, 7 Beav. 267. 

Under a decree in a legatees' suit, to take the 
usual accounts, A. B. went in and claimed the 
residue, which the master found him entitled to, 
but the residue was not then ascertained, and no 
order was made in respect of it : — Held, that 
A. B. was not precluded from afterwards asking 
relief against the executor, in respect of an 
alleged breach of trust, in a suit of his own, he 
not having in the first suit been in a situation to 
investigate the accounts of the executor, or to 
claim the relief which he asked in the second. — 
Guidici v. Kinton, 6 Beav. 617. 

Where a decree has declared that a corporatioa 
is liable to make good the loss occasioned by a 
breach of trust, the court will not speciedly 
charge the loss upon the general corporate pro- 
perty, but will leave the plaintiff to enforce his 
remedy, by the usual process, against a corpo- 
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ration ; an order, therefore, contained in such a 
decree, and directing inquiries into the corporate 
property, and the special trust to which it was 
subject, with a yiew to charge theioss upon such 
portions of that property as should not be sub- 
ject to any special trust, was discharged. — Att. 
Gen. V. Corporation of East Retford, 3 Myl. & Cr. 
484. 

Special decree, in a bill for ah account, where 
the accounts and vouchers were alleged, under 
special circnnista,nce9, to be beyond the control 
and power of the accounting party, — Turner v. 
Carney, 6 Beav. 61,5. ^ 

The plaintiff conveyed his propertyjlo trustees, 
for the benefit of his JCreditors. The trustees, 
who were authorised to .employ an agent, com- 
mitted the management of the property ,to an 
agent. The agent rendered his accounts to the 
defendants, and left England, taking .with him 
the vouchers. The trustees being unahle, from 
the absence of the documents, to furnish a satis- 
facto y account, the 'plaintiifif aSked that they 
might be charged for what, without their wilful 
default, they might have received, ^he court, 
however, in the first instance, made a special 
decree, ordering a general account} anq, in 
taking the account, it should appear that the' de- 
fendants could not render a satisfactpfy account 
by reason of the non-production of the '(Joeuments 
and vouchers it was refefted to the master to 
inquire whether it was by the neglect or default 
of the trustees, that they were unable to render 
a better account, with liberty to state special 
circumstances. — Id. 

In a suit to carry the trusts of a witl into exe- 
cution, the defendants submitted to a decree to 
account, and liberty was given to the plaintiff, 
under the circumstances, to object before the 
master to the evidence of a certain witness, en- 
tered as read on behalf of one of the defendants. 
^-Galway v. O'Driscoll, 3 .Tpn. & L. p96. 



XVI. — In Case of Mistaken Eigkis. 

, An estate, directed to be sold, was liinited to 
A. for life, and (as then supposed) a moiety 
thereof was, as real estate, limited to B. in re- 
mainder, A. conveyed, and B. confirmed, B.'s 
moiety, and all their estate, &c. therein by way 
of mortgage, and they further assured by fine. 
It turned out that B. had one-fifth only in re- 
mainder as personalty. Held, that A.'s interest 
in one-fifth only was affected by the mortgage. — 
Grieeeaon v. Kirsopp, 5 Beav. 283. 



XVn. — When Used as Evidence. 

The minutes of a decree cannot be made use of 
in this court. The decree itself must be pro- 
duced.— Hall y.BiU, n. & K. 619. 



XVm,— "When Not Made Up. 

A decree must be made before the cause can 
be re-heard ; and, if a petition of re-hearing is 
presented while the decree remains in minutes, 
it will be dismissed with costs. — Malone v. 
Gemghty, 3 Dru. & W. 250. 

The court will not re-hear a cause in which 
the decree is not made up, but remains in 
minutes. — The Commissioners of Charitable 
Donations and Bequests v. Hunter, \ Dru. & W. 
544. 



XlX.r— Saving Certain Riqhts. 

Where the answer to a bill' for an account sets 
up ef counter claim as to which it is doubtful, 
whpthej: it wau}d^ or not be available to the de- 
fendant as an item of discharge under the 
general account directed hy the decree, the court, 
as the safer course, will make it the subject of a 
special inquiry.;— iordv. Wightxiek, 2 Phil. 110. 



XX. — Geneballt. 



On bringing in decree, time to be appointed by 
master far taking it into consideration. — 60th 
Gen. Ord., 3rd April, 1828, Beav. ed. 21. 

Master to regulate the mode of executing 
deoree.^-Slst Gen, Ord., Id., Beav. ed. 22. 

Any party interested may -apply, when plain- 
tiff neglects to hiring decree into master's office, 
within two months. — 48th Ge». Ord., Beav. 
ed. 21. 

If decree be not prosecuted with due diligence, 
any party interested may apply to have the pro- 
secution. — 56lh JUen. Ord., Beav. ed. 23. 

No writ of execution to enforce decree — 10th 
Amended Gen..Ord.,26\h A.-a?,. 1841,Beav.ed. 165. 

Attachment and subsequent process on non- 
performance of decree. — ilth Gen. Ord., Beav. 
ed. 116.. 

Decree to state time within which performance 
is necessary, and the copy thereof served to state 
the consequences of non-performance. — 12th 
Gen. Ord.f Beav. ed., 167. 

On reference to the master, under a decree, all 
the evidence referred to in the decree is before 
the master. Therefore, a party who objects to 
the draft of the master's report, on the ground 
that it is not warranted by the evidence, is not 
bound to produce office copies of the depositions ; 
but he ought previously to notify to the master 
what part of the evidence he intends to rely on. — 
Wilson V. Wilson, 15 Sim. 487. 

Subject to the life estate of her husband, a 
wife had the absolute power of appointing a 
trust' fund, which, in default of appointment, 
was limited to her next of kin, and there was a 
proviso, that if the husband became bankrupt, 
the dividends should no longer be paid to him. 
The wife died first, and appointed the fund to 
her husband : — Held, that he became entitled 
thereto absolutely, and had a right at once to 
have a transfer thereof. — Neale v. Hodgson, 5 
Beav. 159. 

It is the duty of a plaintiff to come fully pre- 
pared, at the hearing, to ask the court for a 
decree, and if he is not so prepared and the suit 
appears defective, from his default, it is then a 
matter of discretion or indulgence to grant him 
leave to supply the defect. — Bierdermann v. 
Seymour, 1 Beav. 597. 

The grantee of a rent-charge, secured by a 
term for years and a judgment, is not entitled to 
have die lands sold, discharged of a lease made 
before suit, and after the grant of the rent- 
charge, where it did not appear, that the land, if 
sold, subject to the lease, would not produce suf- 
ficient to satisfy his demand, even though it ap- 
peared that they would not produce sufiicient to 
discharge the incumbrances subsequent to his 
demand. — Stamer v. Nesbitt, 3 Jon. & L. 447. 

An inquiry was directed, whether the grant of 
the lease prejudicially affected the interest of the 
grantee of the rent-charge. — Td. 

Upon a bill to carry a decree into execution, 
the court will assume that the law of the decree 
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is correct lipon a matter then sa'binitted to the 
judgment of the' court. — Daly v. Udly, 2 Jon. & 
X. 752. 

Sheehy v. Miukerry, 7 CH. & Fill. 1, observed 
upon. — Drought v. Jones, 2 Con. & L. 378. 

W. C. bein'g seised in fee s'impTe, of Avieia 
parcels of lands and other hereditaments; all sub- 
ject to an annuity for the life of his mother, and 
to a portion to his brother, mortgaged one parcel 
and sold others., Under a decree afterwards 
made ag.iinst W. C, for raising the portions, 
several parcels of the then unsold lands, including 
the mortgaged premises, were sold in the master's 
office, subject to the annuity ; but the deeds of 
conveyance to the purchasers, did not state 
whether exclusively subject thereto, or rateable 
with other parcels that st^U remained unsold. 
The mortgagee's represen^tive filed a bill against 
these purchasers and W. C, for an indemnity 
for the mortgage out of the unsold lands, free 
from the annuity, charging, that by agreement 
between these defendants, the parcels sold in the 
master's office, were to be exclusively subject 
thereto, and on that account produced less, by 
the value of the annuity, than if they were sold 
subject thereto, rateably with the parcels that 
still remained unsold. There was no proof in the 
cause of the alleged agreement. Held, that a 
decree, directing inquiries as to the value of the 
parcels sold by the master, was erroneous, as 
such enquiries were immaterial to the issue be- 
tween the parties ; and that the bill ought to 
have been dismissed with costs, without prejudice 
to any bill that might be afterwards filed, for 
apportioning the annuity on all the lands origi- 
nally charged therewith. — Siree v, Kirvian, 9 
Cllc. & Fin. 716. 

It is desirable that courts of equity should 
have more power to compel a plaintiff, on dis- 
missing his bUl, to do justice to a defendant ; but, 
in this case, justice did not require, nor would 
it be for the appellant's benefit, that Uie relief he 
asked should be granted, nor could such relief, 
if just and beneficial, be given by the decree of 
dismissal, but should be on special application. — 
Haig, v. Homan, 8 Clk. & Fin. 321. 



XXI. — Its Casb op Absent Parties. 

In a case in which the defence of an infant 
had not been properly raised and proved, a 
decree was made for the plaintiff, without preju- 
dice to any bill to be filed by the infant within 
six months, to establish hia right. — Lane v. 
Mardwicke, 9 Beav. 118. 

After an order, on further directions, had been 
made, which contained a declaration as to the 
rights of the plaintiff, he discovered that A. 
ought to have been made a party to the suit, and 
filed a supplemental bill to bring him before the 
court. On hearing of the supplemental suit, A. 
objected that the declaration was erroneous in 
law ; but the court said that the same declaration 
must be made in the supplemental, as had been 
made in the original suit; for otherwise the 
record would be inconsistent with itself, and 
that A. must present a petition of re-hearing. — 
Jenkins v. Cross, 15 Sim. 76. 

A decree made in the absence of a material 
party, but -without prejudice to his rights and 
interests. — Willatsv. Bushy, 5 Beav. 193. 

A. B. executed a voluntary settlement of real 
estate, in favour of his wife and children, and 
afterwards contracted to sell it for valuable con- 



sideration. The purchaser filed a bill for specific 
pertormance against the vendor, his wife, chil- 
oren, and the trustees, in whonr the le^l estate 
was vested. One of the children was out of the 
jurisdiction and did not appear. The court de- 
creed a specific performance, and ordered the 
trustees to convey to the purchaser, saving the 
rights of the absent party.— it^. 



XXII. — Proof op. 



A party seeking to have the benefit of a former 
decree, iriust be prepared to shew that such 
decree is right, for the court will not carry the 
decree, if it appears to be erroneous, into exe- 
cution. In this ease a decree of 1814, declared 
the consolidated sum, for principal and interest, 
upon foot of a portion provided by settlement 
for younger children, to be well charged upon 
the lands, in the decree mentioned and directed, 
the interest to be thenceforth calculated upon 
this consolidated sum, upon a bill filed by the 
plaintiff, in whom the charge had become vested, 
the court refused to give him the benefit of the 
decree, unless he consented to waive his claim 
to interest on the consolidated fund. — O'Connell 
v. UgNinnara, 3 Dru. & W. 411. 



XXIII. — Construction. 

A secret purchase, by an agent ttam. his prin- 
cipal, was set aside by tiiie decree ; possession was 
directed to be given, and conveyance to be exe- 
cuted ; accounts were also directed to be taken of 
the rents and purchase money, and the balance 
was directed to be paid, but no lien was given : — 
Held, that the conveyance must at once be made 
-without waiting for the result of the accounts. — 
Trevelyan v. Chatter, 9 Beav. 140. 

A bequest was made to a corporation, in terms 
which devoted the whole improved income to 
a charity. In 1559, the corporation, by their 
answer on a suit, offered to apply the whole in- 
come to the charity, the decree directed the dis- 
tribution of the whole existing income, and pro- 
-rided that in case of an increase, the objects 
should receive an increase, limited to £16, but it 
made no disposition of any surplus : — Held, that 
under this decree, the corporation was not, by 
implication, entitled to such surplus. — The Att, 
Gen. V. The Drapers' Co., 6 Beav. 382. 

In June, 1827, M,, an Irish nobleman, joined 
as surety in a bond given by L. to S. L. died in 
May, 1829. In January, 1832, S. brought an 
action on the bond, in Ireland, against Ml., and 
M, then filed a bill against S. in the Irish Court 
of Chancery, for an injunction, on the ground 
that the bond was given for a gambling debt. S. 
appeared to the bill,- and in February, 1832, the 
injunction issued, restraining execution in the 
action. S. did not proceed to trial, and stood 
out all process of contempt for want of answer. 
In June, 1833, the bill was ordered to be taken 
pro confesso, against him, unless, on being served 
with the decree he should shew cause to the 
contrary. In October, 1833, the decree was 
served upon him, and two days afterwards he 
died without having shewn cause. In 1837, his 
representatives (who had proved his will in 
England only), brought an action against M. on 
the bond. M. then filed a bill in this country 
for an injunction, on the ground before-men- 
tioned. The answer stated that defendant be- 
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lieyed that S. gaT« a fair, valuable consideration 
for the bond, but that the defendants were 
ignorant of the circumstances under -which it was 
given, and of the consideration for it ; and it 
admitted that the defendants had destroyed S.'s 
books, but denied that those books shewed how 
the debt arose : — Held, that the decree in Ireland^ 
though not conclusive, afibrded sufficient evi- 
dence for granting the injunction in this country, 
especially as the defendants were ignorant as to 
the consideration given for the bond, and had 
destroyed S.'s books. — Lard Milttomn v. Stewart, 
18 Sim. 371. 

A tenant in tail, by indenture of settlement, 
executed upon the occasion of a marriage of his 
eldest son, reciting that he was seised in fee, or 
in tail, conveyed the lands, as if he was seised 
in fee to trustees, for a term of one hundred years, 
to secure a jointure for the intended wife of his 
son, in case certain other lands, on which it 
was primarily charged, should be sold, and sub- 
ject to said term, to the use of himself for lif^, 
remainder to trustees, for a term of two hundred 
years, to_ raise portions for his yovmgor children, 
and subject thereto, to the use of his son, for 
life, remainder to trustees to preserve, &o., 
remainder, subject to a third term of three hun- 
dred years to the first and other sons of his 
son, in tail. No fine, recovery, or dis-entailing 
deed, was levied, suffered, or executed by the 
father, or by the son. A bill was filed to raise the 
portions for the younger children of the father, 
the settlor ; and a decree was pronounced, di- 
recting a sale of the term of two hun4red. 
After the decree, the eldest son of the marriage, 
his grandfather being then dead, executed a dis- 
entailing deed, and subsequently his father 
having died in the interval, conveyed the lands 
in fee, expressly subject to the term, to a stranger 
to the suit, by whom, shortly afterwards, tbe fefi 
was conveyed to the widow of the father, vvho 
was a party to the suit, and against whom a decree 
upon sequestration had been obtained. The 
term was sold, and the purchaser objected to the 
title, but the title was held good by thie Master 
of the Rolls, and afterwards, upon appeal, by the 
ZiOrd Chancellor. Held, also, that the acts of the 
eldest son operated as a confirmation of the set- 
tlement : — Held, also, that the widow of the 
father having acquired her title after the decree, 
was bound out of that title to give effect to the 
decree.— Jfassy v. Batwell, 4 Dru. & W. 58. 

A decree, declaring that all the shareholders 
in a company are bound to pay what may be 
found due to a plaintiff, ■ does not make the 
shareholders personally liable. — Vigers v. Pike, 
8 Clk. & Fin. 652. 

DEFENDANT, 
See Pr. Party. 
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A defendant may demur alone to any bill 
within twelve days after his appearance thereto, 
but not afterwards. — 16th Gen. Ord,, Art. 10, 
8th May, 1845, Beav. ed 280. 

Notice of filing demurrer to he given to oppo- 
site party.— 23rd Gen. Old., 26t.h Oct., 1842, 
Beav. ed. 216. 

A defendant, in contempt for want of answer, 
cannot file a demurrer and answer ; and the 
irregularity is not waived by the plaintiff's 
taking an office copy thereof. — The Alt. Gen. v. 
Shield, 11 Beav. 441. 

Where the defendant omitted to give the 
plaintiff notice at the proper time thai a demurrer 
to the bill had been filed, and the plaintiff irre- 
gularly obtained an order, as of course, to amend 
his biJl, on or before a certain day, which order 
he obtained, after twelve days, from the filing of 
the demurrer, but within twelve days from the 
time he renewed the notice, the Vice Chancellor, 
on a special motion, (made after the expiration 
of the former order), restored the bill and gave 
the plaintiff leave to amend ; but the Lord 
Chancellor, on appeal, discharged the order. — 
Matthews v. Chichester, 5 Hare, 207. 

In 1846, the plaintiff claiming an estate under 
a will of 1816, filed his bill to impeach a sub- 
sequent will of 1818, which displaced his title, 
but had ever since been acted upon. It appeared, 
on the face of the bill, that on the testator's 
death, the heir, who wsut the plaintiff's father, 
disputed the will of 1818; but he afterwards, 
in 1820, confirmed it, and purchased a part of 
the property frpm the trustees claiming undei it. 
The heir afterwards sold the benefit of the con- 
tract to the plaintiff, who obtained possession 
before the completion of the con ti act; and the 
trustees having commenced an action oi eject- 
ment against him, the p)dintifi filed his bill 
agai.ist the trustees and the parties claiming 
beneficially under the will of 1818, contesting 
the will, and praying that its validity might be 
ascertained, and if valid, then that the contract 
miglit be specifically performed. At the heating 
in 1833, so much of the bill as questioned tht, 
validity of the will, was dismissed, with costs, 
and the bill was also dismissed as against all the 
parties, except the trustees, and a specific per- 
formance was decreed. No objection being taken, 
the master reported in favour of the title, and 
the report was confirmed. Held, that the decree 
in the first suit being inconsistent with the relief 
prayed by the present bill, it ought not to have 
been filed without the leave of 3ie court, and a 
general demurrer was allowed. — Batnirigge v. 
Baddeley, 9 Beav. 638. 

The 38th Order of August, 1841, does not ex- 
tend to the case of interrogatories, objectionable 
only on the ground that a demurrer to the whole 
bill, if filed in time, would have been sustainable. 
—Baddeley V. Curwen, 2 Coll. C. C. 161. 

Practice as to filing, entering, setting down, and 
submitting to a demurrer. — Heame v. Wait, 
6 Beav. 368. 

In computing the twelve days allowed by Lord 
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Brougham's 10th Order, for filing demurrer, an 
intervening vacation is not to be excepted. — Boya 
y. Morgan, 9 Sim. 262. 

After the twelve days allowed for demurringhad 
expired, the defendant referred the bill for scan- 
dal and impertinence. The master reported in 
the affirmative, and seven days afterwards, the 
defendant demurred to the bill ; Held, that the 
demurrer was regularly filed. — Nedby v. Nedby, 
8 Sim. 334. 

A defendant cannot file a demurrer to part of 
the bill, and an answer to the remainder, upon a 
common dedirma, but must sue for a special de- 
dimtu for that purpose. — Tomliiuojty.Swinnenon, 
I Keen, 9. 



H. — Settino Down and AkOuino. 

"Within twelve days after the filing of a de- 
murrer to the whole bill, the plaintiff desiring to 
submit such demurrer to the judgment of the 
court, is to cause the same to be set down for 
argument. If he does not, such demuirer is to 
be held sufficient, and the plaintiff is to be held 
to have submitted thereto. — 16th Gen, Ord., 
Art. 17, 8th May, 1845, Beav. ed. 282. 

Demurrer to whole bill, if not set down within 
twelve days, to be allowed, with costs. — 46th 
Gen. Ord., Id., Beav. ed. 301. 

Demurrer to part of bill, if not set down within 
three weeks, to be allowed, with costs. — 47th 
Gen. Ord., Id., Beav. ed. 302. 

Demurrer need not be entered with the reg^trar, 
but upon the filing thereof by defendant, either 
party may set it down for argument immediately. 
— 44th Gen. Ord., 8th May, 1845, Beav. ed. 501. 

A plaintiff may set down a demurrer for argu- 
ment, without waiting for the defendant to enter 
it wiUi the registrar. — Dalton y. Hayter, 7 Bear. 
250. 

Whether, since the orders of 1841, it is neces- 
sary for a defendant to enter a demurrer with the 
registrar within eight days at all — Qiuiere. — Id. 

A defendant neglected to enter his demurrer 
■with the registrar within eight days ; the court 
refused to overrule it on that ground. — Id. 

Motion, by plaintiff, to set down a demurrer 
for argument, after the time allowed for that 
purpose had expired, on the goimd that the neg- 
lect had arisen from the pecuniary embarassments 
of the plaintiff's solicitor (which it appeared the 
plaintiff was previously aware of), refused. — 
£htgAt V. Marjoribanks, 14 Sim. 198. 

Where a' plaintiff neglects to set down a de- 
murrer within the twelve days, the defendant is 
■entitled to his costs of suit and demurrer, and an 
order for them will be made ex parte. — Mackenzie 
V. Claridge, 6 Beav. 123. 

The twelve days for setting down a demurrer 
under the 34th General Order of August, 1841, 
are not office days. — Charlton v. Bichmond, 4 
Beav. 397. 

On argument of a demurrer, facts not averred 
in the bill, and which might possibly have been 
denied by plea if they had been averred — in- 
tended against the pleader. — Foes v. Harbottle, 2 
Hare, 563. 

Fending a notice of motion for a special in- 
junction, the defendant put in a demurrer : — 
Held, that the demurrer must be set down and 
argued instanter,^(—— v. The Brtdgtoater Canal 
Co., 9 Sim. 378. 

After a demurrer had been filed, two of the 
plainti^ procured theii names to be struck out 



of the bill : — Held, that as that act was not done 
by the remaining plaintiffs, the bill must be con- 
sidered on the argument of the demurrer, as il 
the names of the two remained on the record.— 
Milee v. Thomea, 9 Sim. 606. 

Where the defendant had presented a petition 
to the Lord Chancellor to have a demurrer set 
down to be heard before the Vice-Chancellor, 
and before the order was obtained upon it, the 
plaintiff, whp knew of the application made by 
the defendant, presented a petition to the Master 
of the Kolls to have the demurrer heard in his 
court, and obtained an order upon that petition. 
The plaintiff was held to be entitled to hjs order. 
—Marr v. Williams, 1 Keen, 682. 



HI. — Amending. 



Liberty given ex parte, to amend a clerical 
error in a demurrer, the twelve days for demur- 
ring not having expired. — Sichardsony, Hastings, 
7 Beav. 58. 

After a demurrer the plaintiff may, before it 
has been argued, obtain an order of course to 
amend, the only question is, what costs he is to 
pay, and that depends whether the demurrer has 
been set down or not. — Warburton v. The London 
and Blackwatl Bailway Co., 2 Beav. 253. 



IV.— Ore Tenus. 



A, was a creditor of a firm, consisting of M., 
IT., O., P., and others, and also of a firm con- 
sisting of M. and N. M. and O. died, imd after- 
wards N. P. & Co. became bankrupt. A. then 
filed a bill on behalf of himself, and all the other 
creditors of M., and O., against the executors 
and devisees of M. & O., and the assignees of 
N. P. & Co., for payment of his debt out of the 
real and personal assets of M. & O. ; N. demurred 
to the bill for multifariousness and ore tenus 
because neither the heir of M., nor of O., was a 
party to the suit. The court overruled the first 
ground of demurrer, but allowed the second. — 
Brovm v. Weatherby, 12 Sim. 6. 

A defence, though in words applied to only 
one part of the bill, if it should, on the face of it 
be applied to the whole bill, cannot stand in con- 
junction with another distinct defence, which is 
applicable and applied to another distinct part of 
the bill. The defendant to part of the bill, put 
in a plea that there were no outstanding terms, 
and a demurrer to the rest, that the plaintiff 
had no title. Held, that the plea was good, but 
that the demurrer being applicable to the whole 
of the bill, and, consequently, to that part of it 
which was covered by the plea was bad ; but the 
defendant having also demurred, ore tenus for 
want of equity, and the court being of opinion, 
that the plaintiff was not entitled to the discovery 
and relief sought by the bill, that demurrer was 
allowed. — Crouch v. Hickin, 1 Keen, 385. 



V. — OVERBULINO. 



A demurrer being overruled with costs, the 
defendant appealed. The plaintiff afterwards 
obtained an order of course to dismiss his bill, 
with costs, suppressing the fact of the allowance 
of the demurrer ; it was discharged for irregu- 
larity.— iewt's V. Cooper, 10 Beav. 32. 

ITpon overruling a demurrer, liberty was re- 
served to the defendant to raise the same (^j ection 
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at the hearing, — Jones v. Shipviorth, 9 Beav. 
237. 

To a vendor's bill for spieeifto performance of a 
contract, to purchase shares in mines, insisting 
that the plaintiff was not bound to give other 
evidence of his title to the shares, than attested 
extracts from the cost books or registers of the 
mines, and that the defendant had refused to 
accept such; evidence, but not alleging that the 
plaintiff was unable to give - t^her evidence on 
his title ; the defendant demurred : — Held, that 
as the plaiintiff was not precluded from giving 
other evidence of his title, if necessary, tnp de- 
murrer must be overruled, — Curling v. Flighty 
5 Hare, 242. ' ■ ' ■ ; 

One of the presumptive next of kin, assigned 
the share to whjch he might, become entitled 
in^the personal estate of a lunatie, who was then 
livings on trust to pay the costs and ai^y sums 
which might be advanced for the pilrposes of the 
trust, then to pay an annuity to the assignee, 
and afterwiai'ds to pdy his debts. No creditor 
was party to the deed ; the trustees made some 
payments in advance. On the death of the 
lunatic, the trustees of the deed filed a bill against 
the administrator and the assignor; for payment 
of the assignor's share, alleging that the assignor 
■ivas desirous that it should be paid to them. 
Held, that a general demurrer, by the adminis- 
trator, could not be supported on these allega- 
tions ; and Semble : TlYiaX there 'was a sufficient 
consideration for the deed. — Hinde ?. Blake, 
3 Beav. 234. 



VI. — Form of. 



A demutret to a bill having been put iii on 
two grounds, — viz.: want of Equity and want 
of parties, the judge was of opinion that it was 
good as a demurrer for want of parties though 
not a demurrtr for want of equity. An order 
was therefore made which allowed the demurrer, 
but gave leave to amend. The bill was amended 
accordingly. The defendants who had demurred, 
afterwards presented a petition of appeal to the 
Lord Chancellor against this order, but before 
the appeal was heard they demurred to the 
amended bill. Under these circumstances the 
Lord Chancellor dismissed the appeal with costs. 
— Wellesley v. Wellesley, 4 Myl. & Cr. 554. 

Observations upon the form of drawing up an 
order upon demurrer, in a case where the court 
is of opinion that one of two grounds of demurrer 
is good and the other bad.— irf. 

VII. — Pendency op. 

The pendency of a demurrer does not prevent 
the plaintiff from serving the defendant with 
notice of motion. — Wa/rdle v. Claxton, 9 Sim, 
412. 



VIII, — Costs op. 

Where a demurrer to the whole or part of a 
bill is allowed upon argument, the plaintiff, 
unless the court orders to the contrary, is to 
pay to the demurring party the costs of the 
demurrer, and if the demurrer be to the whole 
bill, the costs of the suit also,— 45th Gen. Ord., 
8th May, 1845, Beav, ed, 301. 

A demurrer for want of equity and want of 
parties succeeded only on the latter ground. No 



costs were given. — Allan v, Bouldchj 6 Bear. 
148. 

.If the causes of demurrer assigned, include the 
ground of objection upon which the demurrer is 
allowedj so that the demurrer allowed is not a 
demurrer ; ore tejmsi the costs will be. given, 
although the demurrer does not specifically point 
out the objection ;upon Which it : succeeds-- 
Semble.Lund v. Blanrhard, 4 Hare, 23. 

Plaintiff while in contempt for non-payment of 
the costs of a demiirrer; cannot^ under colour of 
amending a former bill, proceed against the de- 
murring party for the same matter, and, in order 
to judge of this;, the court will look into the 
amended bill to see whether it contains the same 
matter as the bill demurred to. — Crawforth v. 
Holder, 3 Y. & C. 718. 



DEYISAVIT VEL NON. 
See Pjii Issue. 



DISTEINGAS. 

That any person or persons claiming to be inte- 
rested in any stock| transferable at the Bank o» • 
Engla;id, standing in the name or names of any 
other person or persons, or body politic or copo- 
rate, in the books of the Governor and Company 
of the bank of England; may, by his or their 
solicitor, prepare a writ of distringas, pursuant 
to the said act, in the form set out in the first 
schedule, to the said act, and may present the 
same for seaUng at the Subpoena Office. — 1st Gen. 
Ord., 17th Nov., 1841, Beav. ed. 186. 

That, upon the presentment of such writ for 
sealing, and on leaving with the patentee of the 
Subpoena Office, an affidavit duly sworn by the 
person or one of the persons applying for such 
writ, or his solicitor, before one of the masters, 
or masters extraordinary of this court, in the 
form set out at the foot of these orders, the same 
writ shall (in conformity with the orders of this 
court for issuing and sealing writs of subpoena), 
be forthwith sealed with the seal of the Subpoena 
Office and such writ, when sealed, shall have the 
same force and validity as the writ of distringas, 
heretofore issued out of the Court of Exchequer. 
—2nd Gen. Ord., Id. 

That such writ of distringas, and all process 
thereunder, may, at any time, be discharged by 
the order of this court, to be obtained, as of 
course, upon the petition of the party on whose 
behalf the writ was issued, and to be obtained 
upon the appUcation, by motion or notice, or by 
petition duly served, of any other person 
claiming to be interested in the stock sought to 
be affected by such writ ; and that upon, or after 
such application, such costs thereof, and in rela- 
tion thereto, and to the said writ as to this court 
shall seem just, may, if this court shall think fit, 
be awarded, and ordered to be paid by the person 
or persons who obtained such distringas, or upon 
an application by any other person or persons, 
by such person or persons. — 3rd Gen. Ord., Id., 
Beav. ed. 187. 

That the Governor and Company of the Bank 
of England having been served with such writ of 
distringas, and a notice not to permit the transfer 
of the stock in such notice, and in the said affi- 
davit specified, or not to pay the dividends 
thereon ; and, having afterwards received a 
request from the party or parties in whose name 
or names such stock shall be standing, or some 
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person on his or their behalf, or representing him 
or them to allow such transfer, or to pay such 
dividends, shall not by force, or in consequence 
of such distringas, be authorised without the 
order of this court, to refuse to permit such 
transfer to be made, or to withhold payment of 
such dividends for more than eight days after 
the date of such request. — 4th Gen. Ord,, Id,, 
Beav. ed. 187. 

That, upoh leaving such affidavit as aforesaid 
with the patentee of the subpoena office, there 
shall be paid to such patentee the sum of 
Is, for filing such affidavit ; and, that within 
twenty-fo»r hours from the time when such 
affidavit shall be so left, the said patentee shall 
pay the said sum of Is. to the clerk of the 
affidavits, and cause such affidavit to be filed 
and registered at the office of such clerk. — 5th 
Gen. Ord., Id. 

That, upon the sealing of such writ of distringas, 
the sum of 5s. 6d: shall be paid to the patentee 
of the subpoena office ; and, that out of such sum 
the said patentee shall pay the sum of 4s. to the 
Accountant-General, to be by him placed to the 
credit of the account entitled, " The Suitors' 
Fee Fund Account." — 6th Gen. Ord., Id. 

That, for, and in respect of, the preparation and 
service of such writ of distringas, and the prcecipe, 
and attendance in respect thereof, such costs 
shall be allowed as by the rules and practice of 
this court are allowed for the preparation, and 
service, and attendance in respect of a writ of 
subpoena, to answer a bill. — 7th Gen. Ord., Id. 

Form of affidavit. — Id. 

Variation, in the form of affidavit, for obtaining 
a distringas under the 2nd Gen. Ord. of 17thNov., 
1841, Beav. ed. 191. 

Form of. — Beav. ed. 192. 



ELECTION. 
See Election, Ante 121. 

A defendant whose answer is excepted to 
alleging that the plaintiff is prosecuting him in 
this court, and also at law, for the same matter, 
may, by notice in writing, require the plaintiff to 
set down the exceptions within four days from 
the service of the notice. 

And if the plaintiff does not set down such 
exceptions within such four days, such defendant 
is entitled, as of course, on motion or petition to 
obtain the usual order for the plaintiff to make 
his election in which court he will proceed.— 
13th Gen. Ord., 2nd November, 1860. 

A defendant whose answer is not excepted to, 
or set down for hearing on former exceptions, 
alleging that the plaintfif is prosecuting him in 
this court and also at law for the same matter, 
may, upon the expiration of eight days after his 
answer or further answer is filed, obtain, as of 
course, on motion or petition, the usual order for 
the plaintiff to make his election in which court 
he will proceed. — 7th Gen. Ord., 2nd Nov. 1850. 

The rule that this court will not allow its pro- 
cess to be inquired of in a court of law is only 
for the protection of the party who has been in- 
strumental in enforcing it, and does not give the 
party complaining of its exercise a right to elect 
between a reference to the master and an action 
at law. — Arrowsmith v. Hill, 2 Phi). 609. 

Although the time of excepting to the answer 
to the bill may have expired, yet if the plaintiff 
amends his bill, the defendant cannot obtain an 
Vol. II. 



order for the plaintiff to elect whether he will 
proceed at law or in equity, until the time for 
excepting to the answer to the amendments has 
expired. Whether that time is to be computed 
according to the old practice or to new orders^ 
Qucere. — Leicester v. Leicester, 10 Sim. 87. 



ERROR. 

Where a bill to restrain an alleged infringe- 
ment of a copyright is retained at the heaiing, 
with liberty to the plaintiff to bring an action, 
and the action is accordingly brought and fails, 
it is of course that the bill should be dismissed 
with costs, and therefore if dismissed without 
costs, it is error on the face of the decree. Chap- 
pell V. Purday, 2 Phil. 227. 

The accidental omission of an usual term, or 
direction in a decree or order is an error which 
may be corrected by petition, under the 45th 
Order of April, 1828, but not so the omission of 
any term or direction, which would only have 
been introduced under the express judgment of 
the court. — Bird v. Heath, 6 Hare, 236. 

Aiter a decree has been enrolled, the court has 
no jurisdiction to correct a clerical error upon 
motion. — Mannix v. Drinan, 3 Dru. & W. 275. 
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I. — What ReoeivaSle in. 

A deed, dated the 2nd of April, 1813, made 
■between a mother and her two illegitimate chil- 
dren, recited, that by a prior deed of the 28th of 
November, 1804, a trust fund had been appointed 
by the mother, to one of such children, subject 
to a power of revocation which was thereby ex- 
pressed to be exercised, as to one moiety in 
favour of the otber 'child, the recited deed of the 
28th of November, 1804, was not produced, and 
no evidence of it (beyond such lecital) was given. 
The deed of the 2nd of April, 1813, was in a 
another suit declared not to be a valid appoint- 
ment, being in favour of persons whom the court 
Held not to be objects of the power resCTved in 
the recited deed of the 28th of November, 1S04 ; 
and in a suit by other persons claiming under 
legitimate children, and appointees of the same 
toother, by an instrument later in date than that 
of April, 1813, the court decreed the transfer of 
the fund to the .parties representing such legiti- 
mate children, and refused to direct any inquiry 
as to the recited appointment of the 28th of No- 
vember, 1804. — Bellv. Alexander, 6 Hare, 643. 

QMcere: As to the effect which would have 
been given to the recital of the deed of the 28th of 
November, 1804, if the title of the plaintiff' in the 
last suit had been founded upon, or had been de- 



rived under, or through the deed of the 2nd of 
April, 1813, which reeltedthat of the 28th of 
November, 1804. — Id. ., 

Evidence as to the heirship of diraghterB.— 
Hemming v. Spiers, 15 Sim. 650. 

A cause stood over for want of parties ; one ot 
such parties was brought before the court, but 
another was out of the jurisdiction, liberty was 
given to enter into evidence as to the former, and 
to prove the latter out of jurisdietioju— W»Ma<<* 
V. Bvaby, 3 Beav. 420. 

A sum of £3,000 is paid to a person out of the 
Court of Chancery, upon his undertaking to' 
apply £2,000 of it to the purchase of a suitable 
house for himself and wife, which he is to convey 
to the trustees of his marriage settlement, npsn 
certain trusts, and to apply the remuning £1,00(^ 
in setting himself up in business. Upon the 
receipt (^ £3,000, he pays the whole to his 
bankiers. He afterwards draws out nearly the 
whole amount in various sums, at various times. 
Amongst the drafts, is one which he delivers in 
payment for the purchase of a house suitable for 
himself and wife. Having procured the house to 
be conveyed to himself in fee, he deposits the 
title deeds with his bankers as a security for ad- 
vances, Vfithout notice to the bankers of the 
trusts of the settlement. In considering the con- 
flicting claims of the bankers and trustees of the 
settlement with respect to the house, it must be 
presumed that the purd«ase money for the house 
was paid out of that portixm of the £3,000 which 
was properly applicable to that purpose.— JMim- 
ningfordv. Toleman, 1 Coll. C: C. 670. 

Notes of counsel at the back of his brief, in a 
trial at law, admitted as evidence in a suit in 
equity .-^Ca«e« V. Corrall, 3 Y. Sk C. 413. 

The statement in a will of the date of a person's 
birth : — Held to be prima facie evidence of that 
person's age. — VuJliamy v. Huskisson, 3 T. & C. 
80. 

It being admitted or proved that the advances 
had been made by the testator to the legatee : — 
Held, that cheques drawn by the testator on his 
bankers in favour of, and paid by them to the 
legatee, were evidence on the question of the 
amount of su^ advances ; and that an admission 
of a debt to the testator, made by the legatee in 
his balance sheet, and examination under his 
bankruptcy (though it did not charge himself so 
as to take the debt out of the Statute of Limi- 
tations) was evidence of the character of the ad- 
vances which had been made on the question 
whether such advances were loans or gifts. — 
Courtenay v. Williams, 3 Hare, 639. 

Semble : That evidence of a consideration 
which is not inconsistent with the consideration 
set out on the face of the deed is admissible in 
order to support such deed as one for value. — • 
Nixon V. Hamilton, 2 Dru & Wal. 364. 



II. — ^Rejection Op. 

Payment by the executor, of the interest of a 
legacy to the tenant for life under the will, is not 
conclusive as an admission of assets by the 
executor ; but such payment may be explained as 
having been made by mistake, or for other reasons 
or causes, and in that case the usual account of 
assets may be directed at the suit of parties inte- 
rested in the estate. — Postlethwaite v. Mounsey, 
6 Hare, 33, n. 

Where the issue raised by the bill and answers 
was, whether the plaintiff, had or not signed a 
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document, under the representation and belief 
that it was an authority to another to receiye the 
plaintiff's rents, when it was in fact a contract 
for the sale of his estate ; evidence of the value 
of the estate, cannot be regarded as shewing, 
that if a purchase, it was a purchase from a dis- 
tressed man at an undervalue, but can only be 
regarded as bearing on the probability, or impro- 
bability of the alleged sale. — Preston v. Wilton, 
6 Hare, 194. 

A witness stated that he believed, from a refer- 
ence to his books of account and from inspection 
of a cheque and other documents, which were 
produced to him at the time of his examination, 
that A. on a certain day paid £600 to B. : — 
Held, that this was not sufficient evidence of pay- 
ment. — Cator v. Croydon Canal Co,, 4 Y, & C. 
405. 

A cliumant, after his case was referred to the 
Souse of Lords and evidence taken on it, pre- 
sented an additional case, alleging an inscription 
on a tombstone in a churchyard in Ireland, 
which if proved would sustain his claim. The 
tombstone could not be produced. Several wit- 
nesses from the neighbourhood swore positively 
that they saw the tombstone and inscription 
about twenty years ago. There was no material 
discrepancy in their statements, nor were any wit- 
nesses called to contradict them : — Held, that 
the evidence of the existence of the tombstone 
or of the inscription was not sufficient, and that 
the neglect of the claimant to produce this ma- 
terial part of his case earlier, induced a suspicion 
of fraud, which could not be removed without 
the production of the tombstone, or of other wit- 
nesses of greater credit from the neighbourhood. 
—Tracy Peerage, 11 Clk. Fin. 154. 

Evidence is not to be received of admissions 
or declarations made by parties and not put in 
issue by the pleadings. — Copland t. Toulmin, 7 
Clk. & Fin. 350. 



iin.— Paeol. 



Parol evidence is now inadmissible to shew 
that the testator intended his executors to takje 
the residue beneficially. — Love v. Gaze, 8 Bear. 
472. 

Whether parol evidence of declarations of the 
testator is inadmissible to prove a testator's in- 
tention, that annuities given by his will should 
be additional to, and not substitutional for, 
annuities granted by him in his lifetime for valu- 
able consideration — Qiuere. — Hales v. Darell, 3 
Beav. 324. 

Where the intention to dispose was clearly 
expressed on the face of the will, and parol evi- 
dence was tendered for the purpose of shewing 
that the testatrix had mistaken the amount of 
the property which she was capable of bequeath- 
ing, supposing certain property, in which she had 
only a life interest, to be her own, and that a 
legatee under the wiU, who also took an interest 
in such supposed absolute property, under a set- 
tlement made by the testatrix, ought, in order to 
enlarge the residuary bequest, to be put to his 
election, such evidence was Held to be inad- 
missible. — Clementson v. Gandy, 1 Keen, 309. 
_ The court will compel a purchaser to take a 
title depending upon parol evidence of adverse 
possession, under the Statute of Limitations, 3 & 4 
Will. 4, c. 27.— Sco« V. Nixon, 3 Dru. & W. 388. 

D. and F. made a written agreement for a 
lease ; a lease is executed according to the ex- 



press terms of the agreement. In a suit, insti- 
tuted by D. to reform the lease by introducing 
a new term : — Held, that parol evidence was not 
admissible to shew that the lease, though in 
strict conformity with the terms of the written 
agreement, was contrary to its spirit, as there 
was something de hors the contract agreed upon 
between the parties, yet omitted in the lease. — 
Semble : If there had not been a written agree- 
ment, the evidence would have been admissible. 
Davies v. Fitton, 3 Dru. & W. 225. 

There is no objection to correct a deed by parol 
evidence where there is anything in writing be- 
yond the parol evidence to go by, but where 
there is nothing but the recollection of witnesses, 
and the defendant, by his answer, denies the case 
set up by the plaintiff— the plaintiff appears to be 
without remedy. In the principal case the parol 
evidence was corroborated by the documents and 
subsequent transactions in the cause,— ilfor^tiwer 
v. Shortall, 2 Dru. & W. 363, 1 Con. & L. 417. 

Discussion of the principles which regulate the 
admission of parol evidence in cases of satis- 
faction, and the cases of Hurst v. Beach, Weal v. 
Rice, Allen v. Booker, and Lloyd v. Harvey, con- 
sidered.— Ho« V. HiU, 1 Dru. & W. 94 i I Con, 
& L. 120. 

A testator, who described himself as of " Ash- 
ford Hall, in the county of Salop," devised " all 
my estates iu Shropshire, called Ashford Htill," 
to trustees, for sale : — Held, th»t a Court of 
Equity, in a suit to enforce the trusts of the will, 
might receiye parol eyidenee to shew what the 
testator had been accustomed to consider the 
Ashford Hall estate. — Ricketts y. Turgvand, 1 
Clk. & Fin. N. S. 473. 

Parol evidence cannot be zeceired of acts or 
admissions, which are not properly put in issue 
by the pleadings. — Small y. Atvaod, 6 Clk. &Fin. 
234. 

No weight is to be given to parol testimony 
which is contrary to the obvious construction of 
written documents confirmed by the acts of the 
parties and their acquiescence, although hardly 
any length of time would b^x t^m froa^ redress 
agaioist fraud, if proved. — Id. 



XV. — Op Blind Person. 

Where an attesting vritness to a deed nad 
become blind : — Held, that it was not sufficient 
to prove the hand- writing of the signatures, but 
that hemust also be examined. — Beesy, Williamt, 
1 De G. & S. 314. 



V.T— Op Handwbitino. 

The handwriting of a party to a bUl of ex- 
change cannot be proved viva voca, at the hear- 
ing of a cause. — O'Hara v. Creoffh, Long. & T. 65. 

On a claim to an ancient peerage, a family 
pedigree produced from the proper custody, and 
purporting to have been made by an ancestor of 
the claimant before the year 1751, was offered in 
evidence, proof of the handwriting being given 
by a witness who had been for many years in- 
spector of franks and of official correspondence, 
and who said, that from a fewinspections that he 
had had of two or three of the documents which 
were proved to be of the same ancestor's writing 
he had formed in his mind such a standard of the 
character of his handwriting as to be able, with- 
out immediate comparison with those docu- 
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mcnts, to say whether any other document that 
might be produced to him was, or was not, in the 
same handwriting : — Held, that the evidence was 
inadmissible. — The Fitzwalter Peerage, 10 Clk. 
& Fin. 193. 



VI. DoCUMENTiRT; 

An entry in an old account of burial fees, re- 
ceived by the sexton of a large parish, by which 
he charged himself with the receipt of a certain 
sum for the burial of one Joseph Lloyd, described 
as " in Well's-street," admitted as evidence, that 
a person of that name, who was proved by the 
Parish Register of Burials to have been buried 
there on the day on which the entry, by a date, 
resided in Wells-street. — Lloyd v. Waite, i 
Phil. 61. 

Copies of court roll, authenticated by the 
steward of the manor, are admissible as evidence, 
though they are not the copies delivered to the 
tenant of tiie estate. — Breeze v. Hawker, 14 Sim. 
350. 

Queers ; "Whether a deed vesting lands in trus- 
tees for a charitable use, not enrolled under the 
Statute, 9 Qeo. 2, c. 36, and therefore within that 
act, " null and void,"- is admissible in evidence; 
for the purpose of shewing upon what trusts the 
lands are held ; the party having the legal estate 
admitting that he is a trustee, and claiming 
no beneficial interest. — Att, Gen. vt Ward, 6 
Hare, 482. 

An averment in the bill, that a defendant had 
obtained a grant of letters of administration of 
the estate, and was the legal personal represen- 
tative of the author of the trust, is sufRciently 
proved by the production of such letters of ad- 
ministration, notwithstanding they appear to 
have been granted on a date subsequent to the 
institution of the suit. — Bateman v. Margerison, 
6 Hare, 496. 

The court will not, upon an interlocutory 
application after the cause is set down for hearing, 
declare that, at the hearing, a particular docu- 
ment may be produced and read as evidence. — 
The Att. Gen. v. The Fishmongers' Company, 
4 Myl. & Cr. 1. 

Assignment by the sheriff, proved by the bill 
of sale of the under-sheriff, without proof of the 
authority by the sheriff to the under-sheriff. — 
Wood V. RowcUffe, 6 Hare, 186. 

Letters proved in the cause, but not referred 
to in the pleadings are inadmissible in evidence, 
even on the question of costs. — Whitley v. 
Martin, 3 Beav. 226. 

Under 36 Geo. 3, o. 52, s. 27, a copy of an 
entry in the Stamp OfEce books, proved in the 
regular way is evidence of payment of the legacy. 
— Harrison v. Borwell, 10 Sim. 380. 

Semble : An examined copy of a letter of 
attorney, enrolled in the Office of Record in 
Jamaica, is not. admissible in evidence (without 
more), although an examined copy of a deed so 
enrolled, is by force of acts of the local legislature 
admissible. — Faulkner v. Daniel, 3 Hare, 221. 

Evidence on which the court might decree tne 
specific performance of an alleged agreement 
according to one construction of a writing, which 
was of doubtful meaning, where a conveyance 
according to a different construction, had been 
executed by the vendor and accepted by the pur- 
chaser. — Humphries v. Home, 3 Hare, 277. 

A. contracted to purchase real estate and died, 
having made his widow his universal devisee 
end legatee. The widow married B., who, in 



1793, took a conveyance of the premises con- 
tracted to be purchased by A., to himself and a 
trustee, reciting the contract by A., his will, and 
death, the marriage of the widow with B. ; and 
that " thereupon, B. became entitled to the bene- 
ficial interest in the purchase." B., in 1817, soM 
the premises to C. and C. took a conveyance from 
B. and his trustee, reciting, that by certain good 
and sufficient assurance in the law, the premises 
stood limited to B. and the trustee, but not 
reciting the deed of 1793. The widow died, 
leaving her heir-at-law, an infant, who came of 
age in 1825, in the lifetime of B. The bill was 
brought by the heir-at-law in 1836, after the 
death of B., for a conveyance of the estate : — 
Held, that the recital in the deed must be under- 
stood, as stating that the widow was devisee of 
the purchased pren!rises, and that the title of B. 
accrued by the marriage ; that. the court would 
not presume, in favour of a purchaser that B. had 
any other title than was so represented, that C. 
must be presumed to have been cognisant of, and 
to have taken the title of B., his vendor ;.that the 
equitable title of the heir-at-law of the widow, 
was liot affected by the lapse of time, and thai 
the heir-at-law was entitled to the decree, for a 
conveyaince of the estate. — Neesan v. Clarkaon, 
2 Hare, 163. 

The plaintiffs, in order to prove that the per- 
son under whom they claimed, was descended 
from H. J., produced art old religious book con- 
taining the following entry :— 'E. J., her book, 
15th June, 1680, the gift of H. J., her father. 
It did not appear by whom the entry was made, 
but thei book contaiUed in other parts of it entries 
of the births of other members of the family, 
which were proved to be in their father's hand- 
writing, and, moreover, the book had been 
preserved by the family ; — Held, that the first- 
mentioned evidence was admissible in evidence. 
■-^Hood V. Beaiichamp, 8 Sim. 26. 

A copy of an entry made from a certificate of 
baptism, by a chaplain of a British Minister at a 
foreign court, is not sufficient evidence of birth 
and parentage. — Lord Dufferin and Claneboye' a 
Claim, 2 Clk. & Fin. N. S. 47. 

In a quare impedit, where the Bishop of Derry 
claimed the right of patronage of a living, in the 
county of Londonderry, which was within the 
diocese of Derry. A surrender made by a 
former bishop to the Crown of all the livings in 
that county, was tendered in evidence. This 
surrender was coupled with a grant by the 
Crown, dated two days afterwards, of the livings 
which had been so surrendered. Taken together, 
these documents were Held to be admissible in 
evidence, and as the grant recited that all the 
livings in the county had anciently belonged to 
the see, such evidence was for the purpose of 
proving the title of the bishop, received as an 
admission, by the crown, of that fact. The value 
of such evidencewas still open to dispute. Before 
the date of the grant, the crown had entered 
into articles of agreement with persons now re- 
presented by the governor and assistants of the 
Irish Society, to grant to them the livings in the 
county of which the living in question was named 
as one ; — Held, that this agreement did not pre-, 
vent the grant from being receivable in evidence, 
however its value might be thereby affected. — 
The Irish Society v. The Bishop of Baphoe, 12 
Clk. & Pin. 641. 

Two letters from the crown, to two successive 
bishops of Derry, directing them to perform the 
covenants, and directions contained in the grant, 
were tendered in evidence as recognitions by the 
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Crown of its previous grant: — Held, that they 
■were admissible for this purpose. — Id. 

Entries in the books kept at the First Fruit's 
Office, are admissible to shew the fact of a colla- 
tion to a living made by the bishop at a particular 
time. — Id. 

- Returns made by the bishop in obedience to 
■writs from the Exchequer, requiring hira to state 
the vacsmcies of, and presentations and collations 
to, the livings in his diocese, are admissible in 
evidence, as statements made by a public officer 
in the discharge of a public duty. — Id. 

Though such return may contain statements of 
a kind unusual in such documents, which state- 
ments were in favour of the right of the bishop 
•who made them, they are, nevertheless, admis- 
sible, provided that the statements are within 
the scope of the enquiry in the writ. — Id. 

An original collation from the registry of the 
bishopric, and appearing, on the face of it, to be 
plino jure, is admissible to shew that the right 
claimed has, in fact, been exercised. — Id. 

An objection was taken that certain documents, 
tendered in evidence, were not admissible for a ' 
particular purpose. The court decided that they 
■were admissible. An exception was taken to 
this decision. Held, that if the documents were 
admissible on any ground, the -exception could 
not be sustained. — The Irish Society v. The Bishop 
of Deny, 1 2 Clk. & Fin. «41 . 

In a claim of peerage, where the question was 
•whether the deceased peer had: been married or 
not, a prayer-book found after the death of the 
claimant's mother, among her papers, was re- 
ceived, and an entry made in her handwriting, 
declaring the fact of the marriage, read from it, 
not as coj^clusively proving that fact, but as a 
declaration of it made by one of the parties at the 
time. — Sussex Peerage Case, 11 Clk. & Fin. 85, 

A will of the deceased peer, made many years 
before his death, declaring, and in the most 
solemn form, his marriage and the legitimacy of 
his son (the claimant of the peerage), was pro- 
posed to be read as a declaration made by one of - 
the parties, but it was rejected, because the date, 
and certain expressions in it, shewed it to have 
been written after a suit, to annul a marriage of 
the deceased peer, had been instituted by his 
father, and because there was nothing to shew 
that that marriage was not the very marriage in 
question. — Id. 

An old attested copy of a deed of settlement, 
produced from the proper custody, was received, 
after proof of unsuccessful searches for the 
original, and proof that the possession of the 
estates comprised in the settlement went with it. 
— Id.—Fitzwalter Peerage, 10 Clk. &. Fin. 948. 

The case of a claimant to a peerage depending 
on the genuineness of entries written in an old 
prayer book, and dated 1728 and 1729, several 
witnesses whose occupations, for a long time, 
had made them so conversant with manuscripts 
of different ages, that they could take on them- 
selves to name the period in which any manu- 
script, up to the year 1700, was written, were 
all of opinion that the entries were written in the 
early part, and before the middle, of the last 
century, and at or about the period of their date. 
Held, that such e'vidence is but small testimony, 
hardly entitled to any weight, especially when 
the book, containing the entries, was not satis- 
factorily identified. — Tracy Peerage, 10 Clk. & 
Fm. 154. 

The question, whether a person is principal or 
surety, in the grant of an annuity, is to be de- 



termined on the terms of the instruments ; no 
extraneous evidence is admissible for that- 
purpose. — Hollier v. Eyre, 9 Clk. & Fin. 1. 

Part of an old indenture relating to lands, the 
subject of a suit, appearing to have been severed 
with a sharp instrument, formerly in the custody 
of the plaintiff's steward, until litigation com- 
menced between them, afterwards handed over to 
the succeeding steward, from whose custody it 
is produced at the trial, is admissable in evidence 
against the plaintiff, in support of the case of the 
defendant who derived title from the former 
steward. — Lord Trimlesioton v. Kemmis, 9 Clk. 
& Fin. 774. 

The objection that a deed, tendered in evidence, 
has been mutilated, applies rather to the value 
of the evidence than to its admissibility. — Id., 
9 Clk. & Fin. 775. 

If a deed is admissible in evidence for any 
purpose, an exception to it ought not to be 
allowed.— /rf., 9 Clk. & Fin. 776. 

The book kept at the British Ambassador's 
Hotel in Paris, in which the Ambassador's 
Chaplain makes and subscribes entries of all 
marriages of British subjects celebrated by him, 
has not the authenticity of an English parish 
register. An attested copy of an entry in it is 
not admissible to prove a marriage. — Althone 
Peerage, 8 Clk. & Fin. 262. 

The rule which requires marriages, births, and 
deaths, in England, to be proved by the registers 
where there are no living witnesses, is not ap- 
plicable to Ireland, where such registers have not 
been duly kept. Copies of instruments in writ- 
ing there, and evidence of reputation are admis- 
sible after proof that search has been made for 
registers. — Earl of Roscommon's Claim, 6 Clk, & 
Fin. 97. 

Entries in a family missal are admitted as 
evidence of births, deaths, and marriages of 
members of the family, just like similar entries 
in a family Bible. 

To make a copy of a record admissible in evi- 
dence, it is not enough that it was held by a 
witness while another read the original to him. 
There must be a change of hands, or the -witness 
must himself read the copy -with the original. — 
Slane Peerage, 5 Clk. & Fin. 24. 

The statements of chroniclers or contemporary 
historians are not admissible as evidence of the 
creation of a peerage. 

The admission of an inscription in a church- 
yard by a former Committee of Privileges, does 
not make a copy from their minutes necessarily 
admissible in another case. A paper -writing, 
' found among an ancestor's papers, in the custody 
of a stranger in blood, and not signed by the 
ancestor nor by any of his family, is not admis- 
sible to shew the state of the family. 

A manuscript book, intitled " Funeral Certi- 
ficates of the Nobility," produced from the' 
Heralds' College, is admissible evidence of tlie 
state of the deceased's family, and other state- 
ments contained in it. — The Vaux Peerage. 5 
Clk. & Fin. 626. 

A monumental inscription admitted in one 

case is not as of course admissible in another. . 

Id., 5 Clk. &Fin. 541. 

In guare impedit, to recover the presentation 
to the church of K., the advowson whereof was 
claimed to be part of the temporalities of the 
Bishop of M., a case purporting to be a case 
stated for the opinion of counsel on the part of 
A., a former Bishop of M., touching the right of 
presentation to that church, and found in the 
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family mansion of A.'s descendants, was tendered 
in evidence : — Held, admissible, as against his suc- 
cessor in the same see : — Held, also that a deed 
relating to g^e same church, and brought from 
the same custody, was admissible in evidence 
against the same party. — The Bishop of Meath v. 
The Marquis of IVinc/iester, 4 Clk. & Fin. 445. 

A plaintiff, in guare impedit, after tracing his 
title through various steps, and averring the 
death of W., who had been shewn to be a joint 
tenant with the plaintiff for a term of years, in 
an advowson alleged, whereupon and whereby 
the plaintiff became, and still is possessed of the 
said advowson, as of an advowson in gross for 
the remainder of the said term so therefore 
granted. The defendant pleaded that he, as 
JBishop of M. was seised of the advowson, in 
gtoss, in right of his see, without this, that the 
plaintiff was possessed of the advowson in manner 
and form as the plaintiff had alleged :— Held, 
that a fine of the advowson in question levied in 
1 Jac. 2, by one whose estate the plaintiff had, 
was not admissible in evidence under this or any 
similar issue : — Held also, that if admitted, it 
ought not to be left to the jury to say whether it 
barred the action of qiiare impedit, — Id. 



YH. — To Prove Pedioreb. 

in pedigree cases, an old will, by which the 
testator purports to leave all his property to col- 
lateral relations or friends, is regarded as very 
strong evidence of his having died without 
children. — Hungate v. Oascoyne^ 2 Phil. 25, 

Observations on traditionary evidence in pedi- 
gree cases and its fallibility. It is not to be 
wholly rejected because error is proved as to 
part. — Johnston v. Todd, 5 Beav. 597. 

The plaintiffs, in order to prove that the person 
■under whom they claimed was descended from 
II. J., produced an old religious book, containing 
the following entry :— " E.J., her book, June 16th, 
le.ii), the gift of H. J., her father." It did not 
appear by whom the entry was made, but the 
book contained, in other parts of it, entries of the 
births of other members of the family, which were 
proved to be in their father's handwriting, and 
moreover the book had been preserved by the 
family : — Held, that the first-mentioned entry 
was admissible in evidence. — Hood v. Beaucham, 
S Sim. 26. 

Old pedigrees produced from the custody of a 
person whose ancestor was connected by marriage 
with the family described in the pedigree, are 
admissible as evidence, to shew the state of that 
family, and an inscription on an old portrait of 
one of that family, produced from the same cus- 
tody, is admissible for the same purpose. — Camay t 
Peerage, 6 Clk, & Pin. 789. ' 



VHI. — Hearsay. 



Discussion of the principles upon which hear- 
say evidence is admissible in cases of pedigree. 
Quare, — Whether the reasons and grounds upon 
which births and times of births, marriages, 
deaths, legitimacy, consanguinity, &c., are al- 
lowed to be proved by hearing (from proper 
quartets), in a controversy merely genelaogical, 
are not applicable to declarations made by a 
deceased person, as to vvhere his family came 
from, where he came from, or *' of what place" 
bis lather was designated. Where, upon the trial 



of an issue, the evidence of a material witness, 
being uncorroborated, and being in other respects 
unsatisfactory, has been discredited by the judge, 
and the jury have given a verdict against the 
party producing that witness, this court, upon 
being satisfied by affidavit filed since the trial, 
that the evidence of the witness may be sub- 
stantially corroborated, will grant a new trial. — 
Shields v. Bottcher, 1 De. G. § S. 40. 

The declarations of a deceased clergyman to 
his son, to the effect that he had edebrated a 
marriage between the deceased peer, and his 
alleged wife, are not receivable in evidence, 
as the declarations of a deceased party made 
against his own interest, such interest not being 
of a pecuniary nature.— StM»e» Peerage Case, 11 
Clk. & Fin. 85. 



EC. — Or Leoitimact. 

The illegitimacy of a child born of a married 
woman, is established, beyond all dispute, by evi- 
dence of her living in adultery when the child was 
begotten, and of her husband then residing in 
another part of the kingdom, so as to make access 
impossible. — Barony of Saye and Sele, 1 Clk. 
& Fin. N. S., 607. 

Where a patent of peerage cannot be found, 
entries on the journals of Uie House of Lords, 
shewing the limitations of the patent, may be re- 
ferred to for that purpose, or an examined copy 
of the record of the patent will be received. — Id, 

The wife of a peer of the realm left him in 
1808, a year after their marriage, and instituted 
a suit in the Ecclesiastical Court, for nullity of 
the marriage, propter impotentiam. Dropping 
that suit soon afterwards, she went to live with 
another man, assuming the character of his wife, 
by a marriage in Scotland, and, during many 
years co-habitation with him, had several chil- 
dren, who were named after him, and educated as 
his children ; but in 1823, they and their mother 
assumed the name and title of the peer. He 
generally lived abroad, and had no access to his 
wife after she left him, but knew of her infidelity, 
and took no proceedings to dissolve their mar- 
riage or illegitimate the children. Upon the 
petition of his brother, heir presumptive to his 
titles, stating those facts, and edleging that the 
peer was likely to survive all the witnesses to 
them, and praying protection to the descent of 
the titles — the House of Lords Held, that the 
petitioner although, by law, he might perpetuate 
evidence regarding titles of honour, in Chancery, 
was entitled to have a private Act of Parliament: 
and on proof, to the satisfaction of both Houses 
of Parliament, of the facts above stated, an Act 
was passed to declare the wife's children not to 
be the children of the peer, but without dissolv- 
ing the marriage. — The Totensend Peerage, 10 
Clk. & Fin. 289. 



X. — ^To Set Aside Deed Executed by LtTNAnc. 

The acts of a party to a particular instrument, 
are properly to be taken into consideration of 
the question, whether it was executed during'a 
lucid interval. — Creagh v. Blood, 2 Jon. & L. 
500. 

On the question, whether a person found a 
lunatic, was sane at a particular time, a memo- 
rial of registry, executed by him before the time 
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in qwestion, is admissiWe in evidence, though the 
deed is not produced or accounted for ; and orders 
and reports made in the matter of the lunacy, are 
admissible, to shew that such orders and reports 
were made upon the grounds stated therein, but 
not as evidence of the truth of the facts therein 
stated, ^id. 



XI. — Or Foreign IiAW. 

The law of a foreign country is to be proved, 
as a matter of fact, by the testimony of witnesses. 
The judge is not supposed to know all the autho- 
rities applicable to the case, or whether any 
older laws or authorities, which may be cited, 
have been repealed or altered by subsequent 
laws or authorities, or what are the rules of con- 
struction, properly applicable to the authorities, 
■when ascertained. — Earl AeUon v. Lord Bndport, 
8 Beav. 547. 

A professional or official witness, giving evidence 
as to foreign law may refer to foreign law bonks 
to refresh his memory, or to correct or confirm 
his opinion, but the law itself must be taken 
fi'om his evidence. — Sussex Peerage Case, 1 1 Clk. 
& Fin. 85. 

Before the claimant's junior counsel summed 
up the evidence, previously to the opening of the 
case on the part of the Crown, the counsel 
for the Crown were required by the committee 
to declare whether they would, or would not, 
call evidence on a question of foreign law, 
so as to enable the claimant's counsel to deter- 
mine whether they would then (as they could 
not afterwards), produce any additional evidence 
on that question. — Id. ' 

If reliance is placed upon a difference between 
the law of England and a foreign state, the party 
relying upon the difference, is bound by wit- 
nesses or authorities to prove such faaL^Smith 
T. Gould, i Mo. 21. 



XII.— Of Death. 

A certified copy of the register of a death, 
under the seal of the General Registry Ofiice, 
accompanied by an affidavit of identity, is suffi- 
cient evidence of the death. — Parkinson v. Francis, 
IS Sim. 160. 

A. went abroad in September, 1830. His 
father died in September, 1833. About twenty 
months previous to that time, A. was heard of 
for the last time. The court ordered a share of 
the father's residue bequeathed to A. to be trans- 
ferred to his brother, as the sole next of kin of the 
father, living at the father's death, on the brother 
giving security to refund it, in case A. should 
be living, or should have died after his father. — 
Domley v. Winjield, 14 Sim. 277. 

A person ought not to be presumed to be dead 
from the fact of his not having been heard of for 
seven years, if the other circumstances of the 
case render it probable that he would not be 
heard of, though alive. The old law relating to 
the presumption of death, is daily becoming more 
and more untenable, in consequence of the in- 
creased facility of travelling. — Watson \, England, 
14 gim. 28. 



XIII. — ^In Othee Cause. 

The tenant for life, in possession of the real 
estate, was also tenant for life of certain personal 
estates under the same will, and was the heir- 
at-law of the surviving trustee of the real estate, 
but was not a trustee of the personal estate. 
Two suits were instituted against him, one was 
instituted by the tenant for life in remainder, of 
the real estate, complaining of mismanagement 
of that estate, and praying consequential relief, 
and particularly the removal of the tenant for 
life in possession from being trustee ; the other 
suit was instituted by the first tenant in tail in 
remainder, for the same objects as regarded the 
real estate, but praying also i elief, in respect of 
the personal estate : — Held, that evidence taken 
in the former suit was not admissible in the 
latter, it not appearing that the witnesses were 
dead, or incapable of being examined. The 
court declined, except on consent to make one 
decree in both the above suits. — Blagrave v. 
Blagrave, 1 De. G. & S. 252. 

A cause and cross-cause were attached to the 
Vice-Chancellor's court. After publication had 
passed in the origi;pal cause, but before it had 
passed in the cross-caus^ a defendant obtained 
an order of course, at the Rolls, for liberty to use 
the original depositions " taken " in the cross- 
cause : — Held, that it had not been irregularly 
obtained.— Sotodcji v. Marriott, 9 Beav. 416. 

Declarations made by a party in possession of 
an estate, in his answer to a bill in Chancery, are 
admissible in evidence against him, and persons 
deriving from him,; but declarations by him of 
what he heard another person state, he not adding 
that he believed the statement, are not admis- 
sible to cut down or defeat his estate. — Lard 
Trimlestavm v. Kemmis, 9 Clk. & Fin. 7S0. 

The minutes of evidence and proceedings before 
a committee of privileges, in one case, are not 
necessarily receivable as evidence in another 
case, — Brage Peerage, 6 Clk. & Fin. 757. 



XIV.— Pkoof op Will. 

A plaintiff sued to recover a large unliquidated 
sum, due to her testatrix, but the stamp on the 
probate did not cover the amount claimed. Held, 
that the plaintiff could not obtain a decree, even 
for accounts and inquiries, untU the probate had 
been properly stamped. The cause stood over, 
and the commissioners stamped the probate, and 
gave credit for the duty. — Howard v. Prince, 10 
Beav. 312. 

A will, thirty years old, produced from the 
proper custody, proves itself. The thirty years 
are to be computed from the date of the will, and 
not from the death of the testator, and are cal- 
culated as at the time of its production. — Mann 
V. Ricketls, 7 Beav. 93. 

The admission of a will, in the separate answer 
of a married woman, who is the heiress-at-lavv of 
the testator, is not sufficient evidence to enable 
the court to declare the will established. — Brown 
v. Hayward, 1 Hare, 433. 

Scotch wills registered in the Court of Session 
are retained there, and, if it is necessary to prove 
such wills in England, a certified copy is given 
out, and is admitted to probate in t^e English 
Ecclesiastical Courts. The Lords' committees 
for privileges will nott on claims of peerage, 
receive such copy, unless it is shewn that the 
original will cannot be produced. — Wharton 
Peerage, 12 01k. & Fin. 295. 
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A copy of a will produced from the Prerogative 
Office, was received, after proof that searches had 
been made for the original, and that the practice 
in the office at the time of the date of the will, 
was to give out the original wills after making 
copies, — The Fitzwalter Peerage, 10 Clk. & Fin. 
948. 

On a question of the competency of a party to 
make a will, letters written to that party by third 
persons, since deceased, and found (many years 
after their date) among his papers, are not ad- 
missible in evidence, without proof that he 
himself acted upon them, — Wright v. Tatham, 
5 Clk. & Fin. 670. 

Evidence to rebut the presumption of abandon- 
ment, arising from the lapse of time from the 
mal>ing of the instrument (a holograph paper) 
to tjie death of the party making it, may be col- 
lected from express declarations of the testator, 
as well as the general circumstances of the case ; 
and, the degree of evidence requisite will be 
proportioned to the deficiency of internal evidence 
offered by the perusal of the document itself. — 
Castle V. Torre, 2 Mo. 133. 

Though evidence of the instructions given by 
the deceased, and the reading over of the in- 
strument, are the most satisfactory proofs of the 
testator's knowledge of the contents, they are 
not the only description of proof by which the 
cognizance of the contents of the will may be 
brought home to the deceased, even in a case of 
doubtful capacity. — Barry v. Butlin, 2 Mo. 480. 

A. claiming as next of kin, was admitted by 
the executors a contradictor to the will ; and, 
after asserting, waived giving in an allegation 
upon the common condidit. A caveat being en- 
tered, and an allegation asserted, propounding 
an alleged codicil, and impugning the will, the 
executors filed a responsive allegation in support 
of the will, and against the codicil ; and, having 
proceeded to proof, prayed publication of the 
evidence taken. A. then asserted an allegation, 
responsive to the facts pleaded by the executors 
in their second allegation. The Prerogative 
Court rejected the admission of such allegation. 
Held, by the Judicial Committee reversing the 
judgment below, that the waiver, in the first 
instance, by the contradictor, did not operate as 
a renunciation altogether of the right of giving 
in an allegation, but merely as an abandonment 
of that right in the then state of the cause — that 
as he would have had a right to reply to the new 
facts, pleaded in support of the will, if such facts 
had been pleaded upon the common condidit, he 
could not be precluded from answering them, 
provided they were material, notwithstanding 
that evidence had been taken, and publication 
prayed upon such responsive allegation. Their 
lordships, however, under the circumstances, 
suspended the admission of the allegation to the 
hearing of the cause, with liberty then for the 
contradictor to rescind the conclusion of the 
cause, and allow the allegation to go to proof- 
Hitchinga v. Wood, 2 Mo. 3S5. 



XV. — Op Lost Doodments. 

On the re-hearing of a creditor's suit, in which 
the plaintiff claimed as assignee of a deed of 
covenant, alleged to have been executed by the 
testator, it appearing from the evidence of one of 
his own witnesses, that the benefit of the deed, 
which was not forthcoming, had been assigned to 
him without consideration, for the express pur- 



pose of qualifying the covenantee to be a witness 
to prove its contents, and the plaintiff havmg 
failed in the due preliminary proof of the execu- 
tion of the instrument, and of its loss, the 
Lord Chancellor reversed the decree of the court 
below, by lyhich certain enquiries were directed 
as to these points, and retained the bill, with 
liberty to the plaintiff to bring the action. 

Semble : If the execution and loss of the deed 
had been duly proved, the covenantee would 
have been a competent witness to prove its con- 
tents, as he swore positvely, on his cross-exami- 
nation, that the assignment was absolute, and 
that he had no personal interest in the suit, and 
the suit being for payment out of assets in a 
course of administration, and, therefore, not 
brought here solely for the purpose of changing 
the jurisdiction. — Watsonv, Parker, 2 Phil. 5. 

Evidence of the loss of a deed and of its con- 
tpnts, though not strictly formal :— Held, to be 
sufficient. — Green v. Bailey, 15 Sim. 642. 

Held, that the proof of payment by the indorsee 
to the holder, and the delivery up to him of a 
bill alleged to be lost, coupled with the admission 
of the acceptor, that he had not paid, and the 
usual affidavit of the plaintiff upon tiling his bill, 
of the loss, were not sufficient to entitle the 
plaintiff to an enquiry. — Coekellt. Bridgeman, i 
Beav. 499. 

Where secondary evidence is admitted to prove 
the contents of a lost instrument, the court wOl 
presume that the instrument was stamped, unless 
there be evidence shewing that it was not 
stamped. — Hart v. Hart, 1 Hare, 1 . 

To render secondary evidence admissible, in 
proof of the contents of a lost document, it is 
sufficient to prove that every reasonable search 
for the document has been made, although every 
possible search may not appear to have been 
made. — Id. 



XVI. — EXTOKTBD OB AkBITHART. 



Allegations and admissions, used for the pur- 
pose of defence against attempted extortion, 
under the form of legal proceedings, or for the 
purpose of obtaining justice irregularly, when 
regularly it could not be had, ought not to be 
used as evidence of the rights of the parties : — 
Held, consequently, that allegations and admis- 
sions, made in the course of arbitrary proceed- 
ings, against parties in the Star Chamber, and 
in a treaty for a compromise, which arose out 
of the sentence, and in the proceedings which 
took place before the House of Commons, in an 
attempt to obtain relief from the oppression of 
that court, could not in any way influence the 
judgment of this court. — The S&inner'a Company 
T. The Irish Society, 7 Beav. 593. 



XVn. — Admissions, When Receivablb In. 

Uuiere : Whether an admission of the payment 
of legacies hy the executor, is in any case, a con- 
clusive admission of assets. — Savage v. Lane, 6 
Hare, 32. 

The court will not determine, a question be- 
tween two parties, on admission of facts, on 
which they reserve to themselves the right of 
adducing evidence. — Sidebotham v. Barrinaton. 3 
Beav. 624. 

Although generally the beat evidence for a 
litigant, is his adversary's testimony in his favour 
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yet this rule must be qualified where the evidence 
was given in a suit, in whicli the controversy was 
not between the same parties, or put upon the 
same footing, where the adversary had an interest 
in giving the testimony in question. — Ttxtlmin 
v. Copeland, S Y. & C. 625. 

Letters proved but not particularly mentioned 
in the pleadings are not, therefore, inadmissable, 
but if the production of such evidence would 
operate as a surprise on the other party, the 
court will not give effect to it without giving the 
party to be affected by it an opportunity of con- 
troverting itj^—Ualco^ V, Scoa, 3 Hare, 3i9. 

The parties agreed to admit in the cause cer- 
tain facts, in the same manner as if they had been 
proved by proper and legal evidence, and among 
others, that a certain exhibit was the notice, and 
a certain other exhibit was a true copy of the 
lease referred to in the notice : — Held, that the 
notice was not evidence of the lease so .as. to re- 
lieve the defendant from the necessity, of calling 
the attesting witness. — Mottnsey y; BurnAam, 1 
Hare, 15. 

That the admission as to the copy of the lease 
substituted the copy for the original, but did not 
place the copy in a better situation than the 
original, if it had been produced. — Id. 

QutBre : Whether the evidence of a witness 
should be read, who deposed, in an admission by 
the plaintiff, of his haying abandoned the con- 
tract, the fact of such abandonment having been 
put in issue by the answer, but not the admission 
itself. The principles upon which the court acts 
with regard to the evidence of admissions con- 
sidered, and the eases of Ha,lly. Maltby; Fitz- 
gerald v, O' Flaherty ; Mulholland v. Hertdrick, 
and Blacker v. Phepoe, reviewed. — Garrett v. The 
Earl of Besborough, 2 Dru. & Wal. 441. 

Evidence cannot be received of admissions by 
a party, if they eire not put directly in issue 
by the pleadings, so that he may have an op- 
portunity of contradicting them, — Austin v. 
Chambers, 6 Clk. & Fin. 1. 



XVIII. — Onus Pkobakdi. 

Where a person represents to another that he 
is of age, and executes to him a release, upon 
which the latter acts : — Held, that he could not 
afterwards impeach the validity of the release on 
the ground of his minority, and that it was im- 
material whether he was aware or not of the 
incorrectness of the representation. 

Where the answer of an executrix alleged a 
release to have been executed by Ihe plaintiff, a 
legatee, and that he had then stated that he was 
of age, but contained admissions, from which his 
minority at the time might be inferred : — Held, 
that such admissions did not entitle the plaintiff 
to an inquiry whether he was a minor at the date 
of the transaction, — Wright v, Snowe, 2 De G, & 
S. 321, 

The burden of proof of the genuineness and 
authenticity of a vrill lies on the party pro- 
pounding it; and if the conscience of the judge 
is not judicially satisfied that the paper in ques- 
tion does contain the last will and testament of 
the deceased, he is bound to refuse its admission 
to probate. — Baker v, Batt, 2 Mo. 317. 

The onus of proving a will being on the party pro- 
pounding it, it is, in general, discharged by proof 
of capacity and the fact of execution, from which 
the knowledge of, and assent to its contents by 



the testator will be assumed. — Barry v, Butlin, 
2 Mo. 480. 



XIX.— Whek BrLL Amended and Taken 

Fno CONFESSO. 

After publication, a bill, filed by husband and 
wife, was ajnended, by snaking the wife sue by 
her next friend ;' — Held, that -the evidence was 
still receivable. — Davis v. Prout, 7 Beay. 288. 

The plaintiff in a creditor's suit, having taken 
the bill proeonfesso against one of the defendants, 
who was the executor, adduced no evidence of his 
debt as against the other defendants, (who were 
the devisees of the testator's real estate, and who 
did not admit the debt) except an examined 
copy of the judgment, which the plaintiff had 
recovered for it at law, against the executor. The 
court, under the circnmstances, refused leave to 
supply the defect' in the evidence at the hearing, 
and dismissed the bill as against the devisees, 
vrith costs. — Marten v. Whichelo, 1 Cr. & Ph. 
257. 



XX. — Extrinsic Evidence. 

In 1843, a testatrix made several bequests, to 
the amount of £1,000 " of the Stock 3 per cent, 
consols, then standing in her. name in the books 
of the Bank of England." The testatrix died in 
the same year, and had not, at the daje of the 
will, or at her death, any stock whatever standing 
in the Bank Books. It appeai;ed, ho^pever, from 
extrinsic evidence, she had a sum of £1,000 Bank 
Annuities standing in her name, which she sold 
out and lent to A. B., he, paying her down to 
her death, a sum equal to the dividends. It was 
Held, that extrinsic evidence was admissible, to 
prove how the mistake in description arose, and 
that the legatees were entitled to a sum, equal to 
the value of £1,000 consols at her death. — Lind- 
gren v. Lindgren, 9 Beav. 358. 

Opinions delivered, by the judges, to the 
House of Lords, as to the admissibility of ex- 
trinsic evidence, for the purpose of determining 
who were entitled to the benefit of a charity, 
founded by Lady Hewley in 1704, for the benefit 
of " poor and godly preachers, for the time being, 
of Christ's Holy Gospel j godly persons in dis- 
tress, being fit objects of the foundress's and the 
trustees' bounty, &c. ;" and as to who were the 
proper objects of the charity, supposing such 
evidence to be admissible ; whether Unitarians 
were excluded, and whether a deed of 1707, 
made between the same parties and for the same 
and other charitable purposes, could be referred 
to for the purpose of construing the deed of 
nOi.—Att. Gen.Y. Shore, 11 Sim. 616. 

Extrinsic evidence is admissible to shew the 
circumstances of the testator at the time of 
making his will, so as to enable the court to place 
itself in the situation of the testator ; but it is 
inadmissible to prove either his motives or inten- 
tions. — Martin v. Drinkwater, 2 Beav. 215. 



XXI. — Secondaky Evidence, 

Where proof is given of the loss of a writtpn 
instrument, by a document which itself shews 
that such instrument was originally insufficiently 
stamped, the court will not presume that the 
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instrument was ever properly stamped, nor admit 
ordinary secondary eyidence of its contents ; but 
the court receiyed, as secondary evidence, a 
draft of such written instrument produced at the 
hearing, with such a stamp as the instrument 
itself required, although the Uistrument appeared 
to have been only lost by the party sought to be 
charged, and was not {proved to have been 
fraudulently destroyed by him. — Blair y. Ormond, 
1 De G. & S. ^28. 

T. H., who was in partnership with A. H., 
died, in August, 1790, intestate and a bachelor, 
leaving Lady S., wife of Sir "W. S., and Mrs. D., 
the wife of Mr. B., his next of kin. Soon after 
the death of T. H., upon a full investigation 
of the partnership affairs, they were found to be : 
insolvent. The creditors then, by a composition 
deed, dated the 31 st December, 1790, agreed to . 
accept a composition of 15s in the pound, pay- 
able, by instalments, by A. H., and one T. R.., 
who had Joined A. H, as partner, and to allow 
A. H. to take out letters of administration of the 
estate of T. H. At the tiine of this transaction • 
the intestate's estates had a doubtful claim upon 
Sir W. S., in respect of an unsettled account ; 
and, on the other hand, D. had a claim upon the - 
intestate's estate, the amount of which was not 
ascertained. On the day previous to the execu- 
tion of the composition deed. Lady S. and Mrs D., 
in the presence of their respective husbands, exe- J 
cuted a proxy of renunciation of their right to 
administer the estate of the intestate, and on the 
same day, by an indenture made between Sir W. 
and Lady S. of the first part, A. H. of the second 
part, and T. R. of the third part, Sir W. S. 
covenanted with A. H. that he would release all 
claims, on the part of himself and vrife, on the 
personal estate of the intestate, in consideration 
that A. H. should, within one month after 
obtaining letters of administration of the intes- 
tate's estate, release the claim of that estate 
against Sir W. S. Except as appeared from an 
attorney's bill of costs, there was no evidence of 
any release being executed, either by Sir W. S. 
or A. H. in pursuance of this deed. In January, 
1791, D., by a deed-poll reciting the insolvency 
of the late partnership, and that he had taken the 
joint bond of A. H. and T. R., in satisfaction of 
his demand on the same, in consideration of that 
bond, released all claims whatsoever which he 
had upon the partnership estate, and upon the 
estate and effects of T. R. Immediatly after 
these arrangements, A. H. took out letters of 
administration of the intestate's effects ; and in 
order, as it appeared, to pay the composition, 
raised sums of money, by way of annuity and 
mortgage, on certain leaseholds of the intestate, 
T. R. being a party to and joining in the annuity 
and mortgage deeds. In 1793, a further arrange- 
ment was made between A. H., T. R., and the 
creditors, and soon afterwards A. H. and T. R. 
dissolved partnership, T. R. remaining in ex- 
clusive possession of the leasehold premises. 
T. R. subsequently purchased the fee simple of 
the premises, and, after exercising various acts 
of ownership, sold them in 1820. After the 
dissolution of the partnership of A. H. and T. R., 
the former took no further steps in any of these 
transactions, and died in 1806. After the deed 
of 1791, when D. executed his deed-poll, neither 
Sir W. S. norC, who both survived their wives, 
ever took any steps in the foregoing transactions, 
although D. did not die till 1806, nor Sir W. S. 
till 1815. Held, under all the foregoing cir- 
cumstances, that Sir W. S. must be presumed to 



have executed a release, in. pursuance of tho 
deed of the 30th December, 1790, of all interest 
in right of his wife, in the residue of the personal 
estate of the intestate. — Skeffingon v. WhitehMrst, 
3Y.&C.1. 

The entries in the bill of costs, of a deceased 
attorney, held to be good secondary evidence of 
the execution of mutual releases. — id. 

Proof that an instrument is in the hands of the 
opposite party, does not amount to a notice to 
produce the instrtmient so as to authorize the 
court to receive secondary evidence of the caa- 
texiXs.—ICnight v. Marquesa of Waterfardy 4 X & 
C.283. 

Entries in a steward's books, made in his favour 
and not connected with other entries made 
against him, are not evidence of the facts men- 
tioned in such entries.— /d. 

In 1230, M., Archbishop of Cashel, with the 
consent of the Dean and Chapter, granted to the 
Corporation of Cashel, the town of Cashel; and 
also granted to the said Ccsporation, and their 
tenants, and all inhabitants of the said town, free 
pasture in all his lauds, except meadows, &c. 
Subsequeutly, the corporation became seised in 
fee of the soil, over which the free pasture had 
been so granted. There was not evidence to 
shew the time, or the manner in which the cor- 
poration became seised of the soil : — Held, that 
inasmuch as the old right of pasturage in the 
lands of the corporation was affected with a trust 
for the benefit of the inhabitants of Cashel to the 
soil of the lands, which were substituted for that 
right, was bound for the same trusts, and that, 
whether the new right was acquired by usurpa- 
tion, or otherwise. To prove the grant of 1230, 
by M., an attested copy of an enrolment of a 
charter of confirmation by Roland, a subsequent 
Archbishop of Cashel, found, amongst the parlia- 
mentary rolls, in the Roll's Office, and which 
contained an inspexiimcs of the charter of grant 
by M., was admitted as good secondary evidence. 
— The Att. Gen. v. The Corporation of Cashel, 3 
Dru. &W. 294. 

A., who, under a settlement entered into, upon 
the marriage of his father in 1783, was entitled 
to a younger; child's portion, filed his bill 
in 182S, for the purpose of raising the same, 
praying at the same time, an account of all prior 
inciimbrance ; the inheritrix having set up cer- 
tain prior articles executed in the year 1765, 
upon the marriage of the plaintiff's elder brother, 
and which articles had been duly registered in 
the year 1767. The plaintiff amended his bill in 
1829, by bringing before the court B. and her 
husband, who were the only parties benefically 
entitled under these articles. B. having answered 
the bill, a decree was pronounced in 1834, ac- 
cording to the terms of the prayer, and the usual 
reference made. B. and her husband claimed 
before the master, in right of her charge, under 
the articles of 1765, the principal sum so charged 
by those articles, and sixty-eight years interest 
thereon. The master having made his report : — 
Held, upon exceptions thereto, that the memori4 
of the articles of 1765, was good secondary evi- 
dence of those articles, possession having been 
shewn to have gone along with them, and that 
execution of the memorial by the grantee was 
sufficient to satisfy the statute. — Peyton v. 
U'Dermott, 1 Dru. & Wal. 198. 

In the year 1710, certain members of Trini- 
tarian Protestant Dissenting Congregations, sub- 
scribed large sums of money for charitable 
purposes, and executed a trust deed for tlie 
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tnanagement of the fund. This deed recited, 
that the objects of the trust were : — Pirst, To 
support the Protestant Dissenting Interest 
agilinst unreasonable prosecutions;.: Secondly, 
To educate youth designed for the ininistry 
amongst- trotestant Dissenters. And, Thirdly, 
To assist Poor Protestant Dissenting Congrega- 
tipjis. Held, that Unitarian Protestant Disseaters 
■WCTe not within the trusts of the deed. To aid 
in the construction of such a deed, the court will 
receive evidence of the acts of the founders, but 
not of their opinions. 

Evidence is also admissible to eKplain the sig- 
nification in which ambiguous words or expres- 
sions were generally understood at the time of 
the execution of the deed. — The Att. Gen. v. 
Drummond, 1 Dru. & "W. 353. 

Evidence of former transactions between the 
sanie parties, can be received for the purpose of 
explaining the meaning of the terms used in 
their written contract. — Bourne y, Gatliffi, 11 
Clk. & Pin. 45. 

A,, a surveyor, made a survey or report, which 
he burnished to his employers. Being afterwards 
called fLs a witness, he produced a printed copy 
of this report, on the margin of which he had, 
two days before, to assist him in giving his ex- 
planations as a witness, made a few jottings. The 
report had -been made up from his original notes, 
of which It was in substance, though not in 
words, a transcript. Held, that he mightilook at 
this printed copy of the report to Tefresh his 
memory.r-:fl<ir»e .v. Mackenzie, 6 Clk. & Fin. 
628. 



XXn.— Ok Issue. 



In an order, directing an issue, with liberty 
for the parties to read at the trial, evidence taken, 
viva voce, before the inaster, it is proper to insert 
" saving all just exceptions." — Turnary, Maule, 
2 De G. & S. 209. 

Evidence of conversations, not put in issue, is 
inadmissible ; but where conversations are 
alleged in the answer, evidence is admissible on 
the part of the plaintiff to shew their effect, not- 
withstanding they are not stated in the bill. — 
Graham y. Oliver, 3 Beav. 124. 

An issue being directed, which was to be con- 
ducted on one side by persons not parties to the 
cause, the court refused to direct the depositions 
and affidavits used in the cause of witnesses who 
had since died, to be read on the trial of the 
issue. — Johnston v. Todd, 3 Beav. 218. 

Where a Court of Equity directs the second 
trial of an issue, the verdict on the lirst trial is 
not admissible in evidence on the second. — 
O'Connor v. Malone, 6 Clk. & Pin. 572, 



permitted to go before th& master for the pui^ose 
of making out their claim. In support of nieir 
title, they produced a narrative, iu the hand- 
writing of J. T., (found in his repositories, at his 
death, in 1792, not made public in his lifetime,) 
containing a genealogical account Of his family, of 
which it represented the testator to have been a 
member ; it purported to be founded chiefly on 
hearsay, and not to be perfect, and it Wfts erro- 
neous m many particulars. The testator, in his 
will, declared that he had no living relation, and 
that J. T., to whom he had left a legacy, was 
not a relatioB. The narrative was admitted in 
evidence upon the trial of an issue directed by 
the Court of Chancery, to ascertain whethfer the 
claimants were the next of kin of the testator. 
The verdict being against them, the court re- 
fused a new trial. The House of Lords affirmed 
that judgment, tmd disposed of the claimant's 
case on the merits, on the ground that th^'had 
no material new evidence to give, and that the 
narrative, taken in conjunction with the testator's 
will, negatived their title. — Bobson v. The Att, 
Gen., le Clk. & Pin. 471. 

Quiere : Whether the narratiTe was legally 
admissible in evidence in Courts of Equity .^--H. 

Evidence not adduced in the court below, or 
forming part of the transcript admitted on motion, 
to be used at the hearing of the appeal, subject 
to all just exceptions. — Hughes y. Porral, 4 
Mo. 41. 

Evidence of the owners' claim not tendered in 
the coiirt below,; received by the Judicial Com- 
mittee, on tiie heEa:ingof the appeal. — Guimaraena 
V. Preston, 4 Mo. 167. 



XXni.— Ok Appeal. 

A decretal order in chancery, reciting the 
substance of the bill and answer, is admissible on 
proof of pedigree, to establish the identity of 
parties to the suit. But an answer alone, though 
sworn, but not filed, is not admissible. — Wharton 
Peerage, 12 Clk. & Pm. 295. 

"The residuary estate of a testator who died in 
1785, was paid into the Exchequer in 1794, under 
a decree in an administration suit, establishing 
the right of the Crown thereto for want of heirs 
or next of kin of the testator. Parlies claiming 
title to the fund in both characters, in 1825, were 



XXIV. — Oppiob Copies. 

In a civil proceeding at law, the office copies 
of the depositions in Chancery, being good evi- 
dence, the originals were not ordered to be pro- 
duced. — The Att. Gen. v. Sat/, 6 Beav. 835. 

The fact that the plaintiff had filed a bill in 
this court, being relied on by the defendant as 
having worked a forfeiture of his interest : — Held, 
that the mere production of the office copy was 
not sufficient evidence, there being no proof of 
identity, and. Secondly, That the defendant was 
not entitled to an inquiry on the point. — WiUiamt 
y. Knife, 6 Beav. 273. 

Letters of preference, not forming part of the 
transcript, the hearing of an appeal was post- 
poned, and an order made for a certified copy to 
be transmitted by the Clerk of the Patents, in 
Jamaica, to the Privy Council Office. — Maaon v. 
The Att, Ge7i. of Jamaica, 4 Mo. 228. 



XXV. — Proop op DoCtTMEKT. 

If a document has not been proved, nor has 
any order been obtained for proving it, viva voce, 
at the hearing, the court will not allow it to be 
proved on the cause being heard, either on the 
equity reserved, or for further directions. — 
Blundell y. Gladstone, 11 Sim. 489. 



XXVI. — Readinq Evidekcb. 

Enquiries being directed at the first hearing, 
the evidence was entered as read, " saving past 
exceptions." (But see 2 Coll. 536, and 2 Phil. 
137).— Gee v. Gtrniey, 8 Beav. 316. 
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A defendant cannot read, as against the plaintiff, 
depositions taken on behalf of a co-defendant. — 
Roddy V. Williams, 3 Jon. & L. 1. ' 

The answer admitted that a document was of 
the purport stated in: the bill, but referred to it 
when produced and proved. The plaintiff is not 
entitled to read the statement of the contents of 
the document, from t^e bill. — Dowling v. Legh, 
3 Jon. & L. 716. 

Quare : Whether the evidence of a witness 
should be read; who had deposed to an admission, 
by the plaintiff, of his having abandoned the con- 
tract ; the fact of such abandonment having been 
put in issue by the answer, but not the admission 
itself.— GajreM v. The Earl of Beshoroughii Dru. 
^Wal. 441.' 

Where' a plaintiff, in a bill charging fraud 
against a diefendant, joins other persons as parties 
defendants, who might otherwise, be witnesses 
for the principal defendant, the House of 'Lords 
will, on appeal, order issues to be directed, and 
those persons to be examined on th« trial, or their 
depositidhs. 'to he read, if they have been ex- 
amined in the cause, and died beibre the trial of 
the issuest— 'iiAo(2e« y, De Beavmoir, 6 Clk. & Fin. 
632,11. 



XXVII.— Answbe. 



1 , When Vsed as Evidence ..» 738 

2, Evidence Against 738 

XXVII. 1, When Used as Evidence, 

An answer put in' by one of several pjirtners, 
after dissolution of the, partnership, containing 
an admission of a repreisentation having been 
made by such, partner, in, a partnership trans- 
action, prior Vo the dissolution : — Held, not to be 
admissible as evidence of such admission against 
the co-partners, on. the groun^ that since the 
dissolution of the partnership, the partyjwhose 
answer it was, had become bankrupt and obtained 
his certificate, and had, therefore, at the time of 
putting in the answer, no common liability with 
the co-partners : — Held, also that even inde- 
pendently of that objection, such answer would 
not have been admissible in evidence, though 
made in the existing suit, without other evidence 
to identify the party, whose answer it was, with 
the partner. — Parker v. Morrell, 2 Phil. 453. 

The answer of a co-defendant cannot be re- 
ceived in evidence on an enquiry before the 
master. — Meyer v. Montrion, 9 Beav. 621. 

A document which was admitted by a de- 
fendant's answer to be in his possession, and was 
included in a schedule to the answer, 'was left 
with his clerk in court under the usual order, 
and the plaintiff then proved it in the cause, and 
proved that it came out of the custody of the 
defendant's clerk in court : — Held, that the cir- 
cumstances did not oblige the plaintiff to read 
that part of the answer which admitted the docu- 
ment to be in the defendant's possession. — 
Taylor v. Salmon, 3 Myl. & Cr. 422. 

XXVII. 2, Evidence Against, 

The evidence of one witness, corroborated by a 
letter of the defendant : — Held, sufficient to con • 
tradictthe defendant'sanswer. — Keys v. Williams, 
3 Y. & C. 65. 



XXVIII. — Bbpobb Master, 
The master shall receive no further evidence 



after issuing the warrant to prepare his report. — 
67th Gen. Ord., 3rd April, 1828, Beav. ed. 26. 

An agreement was entere4 into between a 
lessor and lessee, for releasing the lessee from all 
liability, on certain payments being made by the 
lessee tp the lessor, and on the lessee assigning 
to the lessor all his interest in the lease. At 
the date of the agreement, the lessor had notice 
that ■ the lessee had demised the property by 
way of i^ortgage, with a power of sale, which 
had become absdWte'. In a suit by the lessee 
for a specific perfpripance , of the agreement, 
one of the witnesses deposed .that this power 
of sale had been exercised, but that fact was 
not ' put in issue by the pleadings : — Held, 
that it inigfit cbnstitute a defence, if the lessor 
had no notipe of it; and that the plaintiff was 
entitled to the option of having his bill dismissed, 
without costs, or of having ah enquiry as to the 
circumstances of the sale, A witness examined 
before the decree for the defendant, was by 
order, examined before the master, under the 
decree for the plaintiff, viva voce : — Held, that 
the defendant might cross-examine him with- 
out an order. The result of the enquiry being, 
that the defendant had notice of the power 
of sale having become absolute, when he entered 
into the agreement, and had notice of the sale, 
when he puit in his answer, but not previously. 
The court directed a specific performance of the 
agreement, and an injunction against proceedings 
at law, on the covenants in the lease. After the 
plaiikiff had obtained the common injunction, 
the defendant put in his answer and denied the 
commission, by himself or his agents, ot certain 
acts which it was considered material to the 
plaintiff's case tb prove to have been committed. 
The defen,dant then discovered that the denial 
was, as to'tfie acts of liis agents, erroneous. He 
afterwards obtained an order nisi, to dissolve the 
injunction, which^ after argument upon the 
erroneous answer, was made absolute afterwards, 
on an affidavit, ascribing the error in the answer 
to incorrect information ; he moved for leave to 
file a suppelmental answer. The plaintiff opposed 
the motion, and made an affidavit that he had 
intimated an intention to prosecute the defendant 
for perjury'. On the defendant denying, by affi- 
davit, that he had heard of any such intention, he 
was allowed to file a supplemental answer. 
Neither the 69th Order of April, 1848, nor 6 & 7 
Vic. c. 85, nor both, authorise the court to give a 
plaintiff liberty to examine, viva voce, a sole 
defendant in the prosecution of enquiries under a 
decree, although a witness cannot refuse to pro- 
duce documents, on the ground that they will 
not be evidence between the parties ; the court 
may take the circumstance into consideration, 
and will not order the witness to produce them, 
unless it is probable that the documents may be 
used in evidence. — Phelps v. Protheroe, 2 De G. 
&S.274. 

Under special circumstances, accounts between 
master and servant, tradesmen and shopmen,, 
b inker and customers, are, from the necessity of 
the case and the convenience of mankind, ad- 
mitted as evidence in favour of the party writing 
them, but the master ought not to receive such 
evidence without stating the special circum- 
stances under which he conceives them receiv- 
able in evidence. — Symonds v. The Gas Light and 
Coke Co.; The Gas Light and Coke Company v. 
Symonds, 11 Beav. 283. 

A witness was examined for the plaintiff, 
and cross-examined by the defendant, on other 
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matters; — Held, that his further evidence on 
behalf of the defendant could not be received, 
upon enquiry before the master, except by order 
of the court. — England v. Dawns, 6 Beav. 2S1. 

Evidence received at the hearing of the cause, 
and entered in the decree is not necessarily ad- 
missable as against all parties, on enwiiries before 
the master uiider the decree. — Handford v. Band- 
ford, 5 Hare, 212. ^. ! • 

Where an inquiry was directed as to a par- 
ticular account, and the defendant, by his answer 
and examination, relied on a general account, 
including both the items of the particular account 
and general items, but was unable to prove the 
general items (which were in his discharge) by 
the usual evidence : — Held; that by such a failure 
of proof, the general account was cut down to 
the particular account, and. that the .defendant 
must be bound by the result. — Cropper v. Kimp- 
man, Y. & C. 249. 

Whether, in the case of a claim made adversely 
to a class of persons, the mode of proving that all 
the members of the class are partieSj is neces- 
sarily by inquiry before the master— QK«re. — 
Hawkins v. Hdv>kin»; I Hare, oiZ, 



XXIX.— Entky op. 



It is not the practice to enter evidence as read, 
saving just exceptions. — SAerteood v. Beiieridge, 
2 Coll. C. C. 536. 

Entering as read, evidence to prove a case not 
opened. — Craiiford v. & Sullivan, 2 Con. & L. 
410. 



XXX. -Affidavit in Sdppout Op the Motion. 

All affidavits to be taken in the.first person. — 
126th Gen. Ord., 8th May, 1845, Beav. ed. 335. 

Copies of affidavits to be ready in forty-eight 
hours.— 127th Ge«j Ord., Id. 

Costs of affidavits, not expressed in the first 
person, to be disallowed.— '128th Gen. Ord., Id. 

If a plaintiff gives notice of his intention to 
read an affidavit on the hearing of a motion, but 
declines to do so, the defendant is, nevertheless, 
entitled to read it. — Cauty v. Houlditch, 14 
Sim. 75. 

The plaintiff's title to the relief prayed, de- 
pended upon A. (whose administrator he was) 
having survived B. The answer stated that the 
defendant did not know and could not set forth 
whether A. did survive B., or whether A. was 
living or dead. The plaintiff, in support of a 
motion for a receiver, and for payment into court 
of money in the defendant's hands, produced an 
affidavit to prove that A. died after B., and to 
prove also a letter alleged to have been written 
by the defendant to the plaintiff's solicitor, and 
to contain an admission of the fact. The answer 
denied that the defendant wrote the letter, but 
added that it might have been written by some 
person in the habit of being about him. Held, 
that the affidavit was not admissible. — Edwards 
V. Jo/ies, 13 Sim. 632. 



XXXI.— Exhibits. 



Exhibits proveable viva voce, may be proved 
bv affidavit.— 43rd Gen. Ord., 26th Aug. 1841, 
Beav. ed. 177. 



A party proved exhibits by two witnesses : — 
Held, that he was not, on that account, to be 
charged with the costs, for in equity such a pro- 
(jeeding may be necessary. — Burchell v. Giles, 
11 Beav. 34. 

If the plaintiff has not replied to the answer, 
he cannot prove an exhibit at the hearing of the 
cause. — ■Jones v. Griffith, 14 Sim. 262. 

If ja document has not been proved, nor has 
aiiy order been obtained for proving it,- viva voce, 
at the-Jiearing, the court will not allow it to be 
proved on the cause being heard, either on the 
equity reserved, or for fvu-ther directions.— 
Blundell y. Gladstone, 11 Sim. 489. 

A deed proved by the attesting witness^ viva 
voce, at the hearing, is well proved for all pur- 
poses iii the cause, unless it is impeached;—* 
Bowser v. Colby, I Hare, lp9. 

The 43rd Order of August, 1841, allowing 
exhibits to be proved by affidavits instead of viva 
voce,a^ the hearing, does not dispense with the 
practice of obtaining the order of leave to prove 
the exhibit at the hearing, but that order may 
be obtained after the affidavit has been miide.— > 
Clare v. Wood, 1 Hare, 314. 

Where a party, who does not appear at the 
hearihg ip alleged, but is not proved, to be out of 
the jurisdiction, it is not the practice to direct an 
enquiry, before the master, as to that fact, but 
the proper course is to obtain leave to exhibit an 
interrogatory to prove it. — Dibbs v. Goren^ 1 
Beav. 457. 

Where the. plaintiff's title depends on a deed 
which is impeached by the answer, the deed 
cannot be proved, at the hearing,, as an exhibit 
by affidavit, under the 97th General Rule. — 
Joly V. Swift, 3 Jon. & L. 126. 

"There being no other proof of the deed, the 
bill was, under the circumstanccss, dismissed. — Id. 

An exhibit may be proved i>iva voce, at the 
hearing of a cau^e upon bill and answer.— 
Neville V. Fitzgerald, 2 Dru. & W. 530; 

XXXII. — 'CoMuissidilr; 

1, General Orders 741 

2, When Granted , 742 

3, Return of 742 

4, To Examine Abroad 742 

5, Notice to Examine 743 

6, C<Mts of 743 

7, Discharge of Order For 743 

8, New Commission 743 

9, Commissioner 743 

XXXII. 1, General Orders. 

Parties cannot apply for a warrant to name com- 
mis.sioners to examine witnesses, until after the 
expiration of four days from the filing of the re- 
plication. — 16th Gen. Ord., Art. 42, 8th May, 
1845, Beav. ed. 290. 

After replication is filed, party to have two 
months to examine witnesses, but if the time 
expires in the long vacation, it is to be extended 
to the second day of the ensuing Michaelmas 
Term.— Irf., Art. 43. 

Commissions to examine witnesses within the 
jurisdiction of the court, are to be directed to two 
commissioners only, and, unless the court other- 
wise orders, are to be made returnable without 
delay, and the commissioners are to be either 
barristers or solicitors not concerned in the cause ; 
and each one of such two commissioners, is to 
have all such power and authority to examine 
witnesses as have heretofore been vested in the 
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acting commissioners, named in the comtaisslons 
to examine witnesses, which have heretofore 
been issued; but the comttissionet fitst named 
in the commissions to be hereafter issued, is alone 
to act in the execution of any comntissiott, unless 
he is by illness of other sufficient cause incapaci- 
tated from acting therein, in which case, the com- 
missioner secpndly named, is alone to act in the 
execution of such commission. — 94th Gen, Ord., 
8th May, 1845, Beav. ed. 320. 

Inunsediately after the replication is filed, the 
plaintiff, if he thinks fit, may give notice to all 
other parties entitled to examine witnesses in the 
cause, of his intention to sue out a commission 
for tliait purpose, and the plaintiff, if he gives such 
notice vrithin two days, after the filing of the 
replicaticai, or before any defendant has given 
notice of his intention to sue out a commission, 
is to have the carriage of the commission.-^5th 
Gen. Ord., Id. 

After the expiration of two days from the filing 
of the replication, if the plaintiff has not previ- 
ously g^ven notice to all other parties eiititled to 
examine i»>itnesses in the cause, of his intention 
to sue oiit a commission for that purpose ; any de- 
fendant may give notice to all the other parties, 
entitled to examine witnessed in the same cause, 
of such defendant's intention to sue out a com- 
mission for that purpose, — 96th Gen, Ord,, 8th 
May, 1845, Beav. ed, 321. 

Parties may agree on commissioners. — 97th 
Gen. Ord., id. 

Parties not agreeing, the master to select or 
Dominate commissioners, — 98th Gen. Ord., Id. 

Master to determine questions, as to the first 
commissioner arid the carriage.— 99th Gen. Ord., 
Beav. ed; 322. 

Master may allow additional commission, and 
questions thereon to be determined by him.— 
100th Gen. Ord., Id, 

Master to deliver certificate of nomination of 
commissioners to the solicitor, having carriage of 
the commission, who is to file the same, and 
■within two days apply for a commission, and 
within a week of its teste, deliver tlie same to the 
commissioner. — 101st Gen. Ord., Beav. ed. 323. 

On default, other party may apply for new 
commission. — 102nd Gen. Ord., Id. 

And the costs of such application are to be 
paid by the party in default, whether the appli- 
cation succeeds or not. — Id. 

Form of commission.— 103rd Gen. Ord., 8th 
May, 1845, Beav. ed. 324. 

Commissioners' oath. — 104th Gen. Ord., Beav, 
ed, 325, 

Clerks' oath, — 105th Gen. Ord., Beav. ed. 326. 

Notice to be given of time and place of exami- 
nation.— 106th Gen. Ord., Beav. ed. 327. 

Depositions to be taken in the first person. — 
107th Gen. Ord., Beav. ed, 328, 

Commissioner to proceed de die in diem, six 
hours a day, — 108th Gen. Ord., Id. 

He may adjourn. — Id. 

Certain matters to be entered on depositions. — 
Id. 

Depositions to be sealed up and trasmitted.— 
109th Gen. Ord., Id. 

Fees to commissioner. — 110th Gen. Ord., Beav. 
ed. 329. 

XXXII. 2, When Granted. 
In the prosecution of inquiries in the Master's 
Office, the plaintiff brought in a state of facts, and 
examined, under a commission, witnesses whose 
evidence charged the defendants with the re- 
ceipt of monies, and of whose depositions pub- 



lication had passed. The defendants thent 
brought in a state of facts admitting the receipts, 
but discharging the defendants by payments. 
On motion, the court gave the defendants liberty 
to issue a commission, and examine witnesses in 
support of the disctrarge,< but not to contradict 
the plaintiff's state of taata. — Parker V. Feet, I 
De Q. & S. 216. 

_ Whether, upon an application to the master for 
his certificate of the necessity of a commission 
to examine witnesses, it is necessary to prodijce 
before him, the interrogatories upon which it is 
intended to examine the witnesses — Qucere. The 
practice in the Master's Office in tliis respect 
differs. — Earl Nelson v. Lord Bridport, 7 Beav. 195. 
An order for a commission to examine 
witnesses was made on the application of the 
plaintiffs in a cause in which Sir J. Brydges and 
another were plaintiffs, and C. E. BranfiU and 
others were defendants, by original and amended 
bill, and in which Sir J. Brydges and another 
were plaintiffs, and I^ady Brydges and others 
were defendants, by bill of revivor and supple- 
ment. The commission was made out in a cause, 
in which Sir J. Brydges and another were 
plaintiffs, and C. E. Branfill and others were 
defendants, by original bill and bill of revivor 
and supplement. In the title to depositions 
taken under that commission, both the original 
and amended bill, and the bill of revivor and sup- 
plement, were mentioned, and the names of the 
parties to each bill were set forth at length. A 
motion, by the defendants, to suppress the de- 
positions; grounded on the variance between the 
title of the commission and the title of the de- 
positions, was refused. — Brydges v. BranfiU, 
12 Sim. 334. 

Commission to examine witnesses granted 
where the defendants had omitted to examine 
witnesses, under the impression that the questions 
in dispute would be disposed of by the Com- 
missioners acting under the Tithe Commutation 
Act. — Wetherell v. Bellwood, 3 Y. & C. 319. 

XXXII. 3, Return Of 

Although it is usual to express in the title to 
depositions, that they have been taken by virtue 
of a commission " to us (naming only the acting 
commissioners), and others directed ; ' yet if the 
names of all the commissioners are inserted, the 
depositions will not be suppressed, because they 
are not signed by all the commissioners, provided 
they are signed by those who acted. — Brydges v. 
Branfill, 12 Sim. 334. 

Commissioners for examining witnesses omitted 
to certify in their return to the commission, that 
they and their clerks, before acting, took the 
oaths annexed to the commission. The Court at 
first ordered the depositions to be suppressed ; 
but, on being satisfied by the affidavit of one of 
the commissioners, that the oaths had been duly 
taken, allowed the return to the commission to be 
timended, by inserting that fact. — Id. 

An order for a commission to examme wit- 
nesses returnable upon a day subsequent to that 
to which publication stands enlarged, with liberty 
to apply to the master to enlarge publication, is 
irregular. — Maund v. Allies, 4 Myl. & Cr. 603. 

XXXII. 4, To Examine Abroad. 
The 9lh General Order of December, 1833, 
does not apply to the case of a defendant re- 
siding abroad. A commission to take an answer 
abroad must therefore be obtained on motion or 
petition. — The Uaron De Feucheres v. Dawes, 6 
Beav. 144. 
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If a demurrer to a bill, praying relief, and a 
commission to examine witnesses abroad, is good 
as to tlie relief, it is good as to the commission. 
—Morrifv, M<rrgan, 10 Sim, 341. 

If, in the pfroseoution of enquiries under a re- 
ference to the master, a commission to examine 
witnesses abroad be necessary, an application 
must be made to the master for his certificate 
before .applying to the court for the commission. 
— Bamford v. Bamf&rd, 2 Hare, 642. 

Semble : The motion for the commission on the 
master's certificate is of course. — Id, 

Upon what affidavits the master may certify as 
to the propriety of granting a commission to ex- 
aniine witnesses abroad.— jBotter v. Mit/ord, 2 
Coll. C. C. 188. 

The 4 Geo. 4, c. 61, s. 43, applies where the 
witnesses are resident abroad, — Hugginav.Moffett, 
Fl. &K:.621. 

The 43rd section of the 4 Geo. 4, c. 61, applies 
as well where the witnesses are resident abroad 
as where they reside within the jurisdiction of 
the court, and therefore the court will not make 
an order that a commission shall issue to take 
the examination of witnesses resident abroad, 
with a direction that the examiner shall not be 
required to qualify as directed by that act ; but 
where the parties will not consent that such a 
commission should issue, the court will direct 
publication to be respited. — Dalton t. Trimleaton, 
ri. 8e K. 663. 

A commission for examination of witnesses in 
Canada, under the circumstances, refused. — 
HutcAiruon y. Gillespie, 4 Mo. 378. 

XXXII. 5, Notice to Examine. 

In t3ie number of days for notice of the time 
and place of examining a witness, an intermediate 
Sunday is to be reckoned. — - M'Intaih v. Great 
Western BaUway Co., I Hare, 328. 

XXXn. 6, Coati Of. 

Where commission to examine witnesses issues 
at the instance of one of the parties to the suit, 
the other not concurring in it, the party bsuing 
it is bound to pay all the expenses of the com- 
missioner examiner, even though the party should 
cross-examine the witnesses of the person issuing 
the commission ; but if the opposite party exa- 
mines, under the commission, on the direct, he 
is bound to pay the commissioner for the examina- 
tion and cross-examination of his own witnesses. 
— EarlvflMcany. O'Malley, 2 Jon. & L. 681. 

XXXII. 7, Discharge of Order For. 

The plaintiff neglected to obtain an order for a 
a commission to examine witnesses until after 
expiration of three weeks from the time of filing 
the replication, when he obtained an order for 
that purpose exporte^Held, that the defendant's 
proper course was not to move to dismiss the bill, 
for want of prosecution, but to move to discharge 
■ the order for a commission. — Strickland^. Strick- 
land, 1 O. & Ph. 151. 

XXXH. 8, Neio Commission. 

Depositions under a commission having been 
suppressed with costs, the payment of those costs 
was made a condition for granting a new com- 
jlusBiaa.—Chameem v. Riley, 6 Beav. 419. 

After a witness had been examined for the 
plaintiff, the defendant discovered that he was 



interested in the result of the sirit. The defendant 
was allowed to issue a new commission for ex- 
amining the witness and othfir persons to prove 
the fact. — Selibay v. Chapell, 12 Sim. 113. 

A new commission granted, and publication 
enlarged on the ground of misconduct of one of 
the commissioilers nominated by the party ap- 
plying. — Sayer v. Wagstaff, 5 Beav. 462. 

New commission granted to cross-examine 
plaintifTs witnesses abroad, upon subsequent dis- 
covery of matter material for such examination, 
but held that the plaintiff could only be allowed 
to re-examine on a special case being made, and 
then only as to matters not comprised in the 
former interrogatories, Form of the order in 
such cases. — King of Hanover v. Wheatley, i 
Beav. 78. 

XXXII. 9, Commissioner. 

Commissioiiers for the examination of wit- 
nesses, restrained from prosecuting an action at 
law for the recovery of their fees, and a reference 
made to the master to ascertain what was due to 
them. — Ambrose v. Dunmou) Union, 8 Beav, 43. 

Commissionei's for examining witnesses need 
not sign every skin of the interrogatories, it is 
sufficient if they sign the last skin. — Brydges y. 
Branfield, 12 Sim. 334. 

A commissioner should not act as solicitor on 
behalf of a party. — Sayer y. Wagstaff, 5 Beav. 462. 

The general rule is, that witnesses resident in 
London or its neighbourhood, ought to be ex- 
amined before the examiner, and not under a 
commission ; but, Semble : That the rule is not 
inflexible. — Sowden v, Marriott, 2 CoU. CjC. 688. 

The court will restrain commissioners for exa- 
mining witnesses from bringing an action for 
their fees against a solicitor in the cause, and 
vrill refer it to the master to ascertain what is due 
to them, — Blundell v, Gladston, 9 Sim, 45S. 



XXXIII.^Intebeooatoribs. 

1, Signing 743 

2, Suppressal of 743 

3, In Master's Office 744 

4, Demv/rrer to 744 

6, New 744 

XXXm. 1, Signing. 
Commissioners for examining witnesses need 
not si^ every skin of interrogatories ; it is suffi- 
cient if they sign the last skin, — Brydges y. 
Branfield, 12 Sim. 334. 

XXXin. 2, Suppressal ef. 

New form for the last interrogatory. — 32nd 
Gen. Ord., 3 Dec. 1833, Beav. ed. 58. 

A decree directed an inquiry, whether certain 
younger children had made any, and what 
assignments of their shares, and under what 
circumstances one of the defendants, claiming to 
be an assignee of a share, carried into the master's 
office a state of facts, setting forth the assign- 
ment under which he claimed. A co-defendant, 
(one of the children) carried in a counter state 
of facts, impeached the assignment as having 
been executed for an inadequate consideration, 
and without legal assistance. Amotion to suppress 
interrogatories, filed, in support of the coimter 
state of facts as relating to questions in tiispute, 
between co-defendants only, and not in issue in 
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the cause, was refused. — Lennard v. Cwxon,\ De 
G. & S. 350. 

The last interrogatory for the examination of 
■witnesses expunged, and the deposition to it 
suppressed, because it did not contain the words, 
" or either of them." — Peacock t. Kemot, IS Sim. 

71. . , 

An interrogatory, which asks a witness whether 
it was agreed to the effect, suggested in the in- 
terrogatory, is not leading.— tincoM v. Wright, 
i Beav. 166. , 

A petition for a coinniissioii to examine wit- 
nesses, sjid the order thereon obtained by consent, 
were intituled in the original and revived suit, 
but the interrogatories were intituled in the ori- 
ginal cause only ; — Held, that the interrogatories 
were wrongly iiitituled, and the depositions were 
suppressed. — Pritcha/rd y. Foulkes, 2 Beav. 133. 

A motion to suppress interrogatories as leading, 
should be niade as soon as possible after publi- 
caticln) and, therefore, such a motion was refused 
■*here, on a previous motion to suppress inter- 
rogatories in the cause, the court had permitted 
the plaintiffs to re-swear the same witnesses to the 
same -ilitetrogatories.— O'Hai'a v. Creagh, Long. 
& T. 65. . 

XXXm. 3, In the Master's Office. 

An applicatio:n , for leave to exhibit interro- 
gatories ill the Master's Office for the examination 
df ah eiecutor, the object being to charge him 
■With a breach of trust, not raised by the pleadings, 
refused with costs. — Fcrdv. Bryant, 9 Beav. 410. 

A bond given by a testator to his daughter, 
was assigned by.her and her, husband to trustees, 
for the daughter and children. The husband 
and wife subsequently assigned it to A. B., to 
secure a debt. After the testator's death, his 
executor, without notice, as he alleged, of the first 
assignment, paid to A. B. the amount of the 
debt. A decree was made for taking the usual 
accounts of the testator's estate, and the trustees 
claimed the amount of the bond ; but the master 
being of opinion that, as the matters stood, the 
payment of tlie executor to A. B. was good, an 
application was made to the court by the wife 
and children (defendants in the cause) for liberty 
to examine the executor as to the fact of notice, 
but it was refused with costs. — Id\ 

XXXIII. 4, Demurrer to. 

If the question raised by the demurrer, of a 
witness to interrogations, be one which the court 
can dispose of in that shape, it is bound to do so, 
and not to renew the objection to the hearing. — 
Carpmael v. Poteis, 1 Phil. 687. 

A husband cannot be examined as a witness 
against his wife, in a suit affecting her separate 
estate, although there are other defendants in 
respect of whom he would be competent, and the 
proper mode of taking the objection is by de- 
murring to the interrogatories. — Langley v Fisher, 
6 Beav. 443. 

The costs of a demurrer of a witness foUow the 
rule of ordinary demurrers. — Id. 

XXXIII. 6, New. 

Since the Orders of May, 1846, when a com- 
mission issues for the examination of witnesses, 
additional interrogations may be exhibited from 
time to time ■without any order of the court. — 
Lancashire v. Lancashire, 10 Beav. 26. 

On the examination of witnesses before the 
examiner new interrogatories may be &om time 



to time exhibited, for the examination of the 
same or other witnesses, but, secus, in an exami- 
nation before commissioners, except by leave of 
the court. — King of Hanover v. Whealley, i 
Beav. 78. 
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XXXIV. 1, Suppressal of . 

Depositions td be in the first person. — 107th 
Gen. Ord., 8th May, 1845, Beav. ed. 328. 

Depositions to be transmitted to the Record 
and Writ Clerk's Office.— 109th Gen. Ord., Id. 

An order made by the Vice- Chancellor for the 
suppression of depositions, which had been taken 
in a cross cause, without leave of the court, after 
publication had passed in the original cause, and 
which related principally, but not exclusively, to 
matters . in. issue in the original cause, affirmed 
upon appeal ; the parties by whom the deposi- 
tions had been taken, having in the court below 
declined a reference to the master, to distinguish 
what parts thereof related to matter not in issue 
in the original cause, and it being held that they 
were not entitled under such circumstances to 
have the objection to the evidence reserved to 
the hearing. — Pascall y. Scott, 1 Phil. 110. 

An order may regularly be obtained, as of 
course, after application, for the examination of 
witnesses as to credit. — Fenny y. Waits, 11 Beav. 
298. 

It is not necessary that in such an order the 
examination should be limited to matters not in 
issue in the cause, for if they extend further, the 
depositions woiild be suppressed.— Id. 

Witnesses were examined for a defendant, 
under a commission in the country. Twenty 
days after publication, the plaintiff served a 
notice of motion to suppress the depositions, 
because no notice of the names, &c., of the wit- 
nesses had been given to her. Motion refused, 
on account of the delay in serving the notice, and 
because the plaintiff's solicitor was present during 
the execution of the commission, at the inn at 
which it was executed, knew what was taking 
place, and saw and conversed with the witnesses. 
Smith V. Pincombe, 1 6 Sim. 497. 

The court refused to receive at the hearing of 
a cause, the depositions of an accountant, con- 
taining a statement of the result of his examina- 
tion of partnership account books, where the 
books on which he made his statement were not 
in evidence, but — Semble ; That if the books had 
been in evidence the deposition of the accountant, 
of the result of his examination of them would 
be receivable as the evidence of a person of skill. 
— Johnson v. Kershaw, 1 De. G. & S. 260. 

The plaintiffs and defendants applied to the 
master for a certiiicate, for a commission to 
examine witnesses abroad, and they produced to 
him the proposed interrogatories." He certified 
in both cases, that a commission was necessary 
to examine witnesses, " under the said interro- 
gatories," and orders were made '■ accordingly." 
The parties afterwards, by consent, obtained an 
order for a single commission, directed to a sole 
commissioner. The plaintiff's examined on fresh 
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interrogatories: — ^Held, that under the first 
orders the proceeding of the plaintifis was 
irregular, and secondly, that it was equally so 
tinder the consent order. The court, however, 
refused to suppress the depositions, but made the 
plaintiff pay the costs of the application, and 
gave leave to the defendants to apply to be put 
on a footing of equality with the plainti&. — 
Earl Nelson v. Lord Bridport, 7 Beav. 195. 

Commissioners for theexamination of witnesses, 
employed, as tlieir engrossing clerk on the execu- 
tion of the commission, one, who, little more 
than three months previously, had been a clerk 
to the solicitor of the plaintiff in the cause : — 
Held, that such previous employment was no 
disqualification for the office of engrossing clerk ; 
and such appointment was no ground for sup- 
pressing the depositions, — Wood v. Freeman, i 
Hare, 532. 

The court refused to-suppress depositions, on a 
ground of objection to which the attention of the 
commissioner had been called, where a different 
objection had been made before them and had 
been properly overruled. — Id. 

An order for a commission to examine wit- 
nesses was made on the application of the plain- 
tiffs, in which Sir J. Brydges and another were 
plaintiffs, and G. E. BranfiU and others were de- 
fendants, by original and amended bill, and in 
which Sir J. Brydges and another were plaintiffs, 
and Lady Brydges and others were defendants 
by bill of revivor and supplement. The commis- 
sion was made out in a cause, in which Sir 
J. Brydges and another were plaintiffs, and 
C. E. BranfiU and others were defendants by 
original bill, and bill of revivor and supplement. 
In the title to depositions, taken under that com- 
mission, both the original and amended bill, and 
the bill of revivor and supplement, were men- 
tioned, and the names of the parties to each bill 
were set forth at length. A motion by the de- 
fendants to suppress the depositions, grounded 
on the variance between the title of the commis- 
sion and the title of the depositions was refused. 
—Brydges v. BranfiU, 12 Sim. 334. 

Commissioners for examining witnesses need 
not sign every skin of the interrogatories, it is 
sufficient if they sign the last skin. — Id. 

Although it is usual to express in the title to 
depositions that they have been taken by virtue 
of a commission " to us (naming only the acting 
commissioners) and others directed," yet, if the 
names of all the commissioners are inserted, the 
depositions will not be suppressed because they 
are not signed by all the commissioners, provided 
they are signed by those who acted. — Id. 

Commissioners for examining witnesses, 
omitted to certify in their return to the commis- 
sion that they and their clerks, before acting, 
took the oaths annexed to the commission. The 
court, at first, ordered the depositions to be sup- 
pressed ; but, on being satisfied by the afiidavit 
of one of the commissioners that the oaths had 
been duly taken, allowed the return to the com- 
mission to be amended by inserting that fact. — 
Id. 

After publication in the original cause, the 
plaintiffs in the cross cause, without the leave of 
the court, examined witnesses in their cause, 
some of whom had been examined in the original 
cause, and, as to matters, some of which were 
in issue in the original cause. The court, on the 
application of one of the defendants to the cross 
suit, ordered the depositions to be suppressed. — 
Pascally. Scott, 12 Sim. 550, 



Depositions, under a commission, having been 
suppressed with costs, the payment of those 
costs was made a condition for granting a new 
commission. — Chameau v. Rilej/, 6 Beav, 419. 

Depositions suppressed after publication, on the 
ground that one of the commissioners was the 
nephew and agent of the plaintiff. — Lord Mostyn 
V. Spencer, 6 Beav. 136. 

The fact of publication having passed, or the 
death of the witness, will not prevent the sup- 
pression of the depositions, when the commis- 
sioner is disqualified hj interest, provided the 
application be made within a reasonable time 
after the discovery of the objection. — Id. 

A solicitor may communicate with a witness 
before his examination, and take down, in 
writing, what he can depose to, but to prepare 
the depositions of a witness beforehand would be 
improper, and form a ground for suppressing the 
depositions.— Sayer v. Wagstaff, 5 Beav. 462. 

Depositions suppressed upon the ground of 
being wrongly described, as having been taken 
under a commission issuing out of the Court of 
Chancery, and no counsels' name being affixed to 
the interrogatories. — Campbell v, Dickens, 3 Y. & 
C. 720. 

Depositions taken under a commission sup- 
pressed for irregularity, because, although the 
commission was entitled in an original cause, 
and a cause of revivor, the depositions and the 
interrogatories upon which they were taken, 
were entitled to the original cause only. — 
Pritchard-v. Foulkes, 5 Myl. & Cr. 330. 

Depositions were suppressed for irregularity 
in the order under which they had been taken. 
The examiner, on the witnesses again going be- 
fore him for examination, under an order for that 
purpose, read over to them their depositions 
taken under the former order, and enquired 
whether they were correct, and on being an- 
swered in the affirmative, he caused them to be 
signed by the witnesses. The court suppressed 
the depositions as having been irregularly taken, 
— Att. Gen. v. Nethercote, 10 Sim. 311. 

Depositions suppressed, on the ground of in- 
terrogatories being entitled in one cause in which 
a deceased defendant and her representatives 
were all stated to be defendants together. — 
Pritohard v. Foulkes, 2 Beav. 133. 

Where a witness deposed to facts, to which he 
could not have been examined, the court, upon 
motion, suppressed the depositions. — Smith v. 
Harding, Fl. & K. 347. 

XXXrV. 2, De Bene Ease. 
The general rule is, that depositions taken de 
bene esse, are not to be published in cases where 
the witnesses might have been, and were not, 
examined in the regular way ; the proper period 
for such examination being between the time 
when the cause is at issue and when publication 
passes. This general rule is, however, liable to 
exceptions ; in a special case, where the right or 
liability to account is in question in a cause, and 
not particular items of account, it would be im- 
proper for the purpose of the hearing, to examine 
witnesses upon particular items not specially 
charged in the pleadings, to be erroneous ; and 
therefore, in such a case, and as an exception to 
the general rule, the depositions of a witness, 
examined de bene esse, as to particular items, 
might be published after the hearing of the cause, 
although such witnesses might have been, and 
had not been, examined in the regular way, 
bsfore publication passed. Semble : The case of 

M 
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a witness examined de bene esse, as to the general 
correctness of accounts, and not examined sub- 
sequently as he might have been in the regular 
way : — Held, not to constitute an exception to 
the general rule ; and a motion, after the hearing, 
to publish his evidence, for the purpose of using 
it in the master's office, xeixisei.— Forsyth v. 
Ellice, 2 Mac. & Gor. 209. 

A motion to suppress depositions taken under 
an order for the examination of a witness de bene 
esse, not asking to discharge that order is not 
supported by shewing circumstances from which 
it would merely appear that the order was ir- 
regular ; for the court will assume, for the pur- 
pose of the motion, that the order was regular — 
Mcintosh V. Great Western Railway Co., 1 Hare, 
328. 

In a suit to perpetuate the testimony of wit- 
nesses, liberty given to the plaintiff under the 
13 Geo. 2, e. 9, to pass publication of depositions 
of witnesses examined de bene esse in the cause. 
—Scallan v. M-Coy, PI. & K. 366. 

XXXIV. 3, Used as Evidence. 

Depositions ordered to be delivered over to a 
clerk in court for the purpose of producing them 
in a court of law, he having been already ordered 
to attend with the bill and answers. — Lovell v. 
Yates, 4 Beav. 229. 

In a civil proceeding at law, the . office copies 
of the depositions in Chancery being good evi- 
dence, the originals will not be ordered to be 
produced.— rAe Ait. Gen. v. Say, 6 Beav. 335. 

XXXIV. 4, To be in First Person. 

Depositions to be in first person. — 107th Gen. 
Ord., 8th Mav, 1845, Beav. ed. 328. 

Although it is directed by 3 & 4 Will. 4, e. 94, 
s. 27, that all depositions of witnesses examined 
in the Court of Chancery shall be taken in the 
first person, the enactment refers only to depo- 
sitions taken before the examiners. — Drydenv. 
Frost, 8 Sim. 380. 

XXXIV. 5, Amendment of. 
Where the commissioner for the examination 
of witnesses omitted to copy on the engrossment 
pf the depositions the signatures which the wit- 
nesses had affixed to the drafts, a motion to 
suppress the depositions on this ground was re- 
fused, and the Clerk of Records and Writs was 
directed to supply the omissions. — Lee v. £gre- 
mont, 2 De G. & S. 363. 
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XXXV. 1, Of Defendant. 

■WTiere there are two defendants who have 
exactly the same defence, the 6 & 7 Vic., c. 86, 
does not render the evidence of one admissible in 
favour of the other, — Monday v. Guyer, 1 De G. 
& S. 182. 

The practice of allowing the parties on the 
trial of an issue to be examined for themselves, 
is in the discretion of the court, but to be resorted 
to with great caution, and never, unless under 
the peculiar circumstances of the case, justice 
could not be attained without it, and certainly 
never when, from the position of the parties, an 
unfair advantage would be given by it to one 
over the other ; and, therefore, where it appeared 
that the transaction to which the issue related 
had occurred in the presence only of the plaintiff 
and one other party, who being a late partner of 
the defendant's was since dead, an order of the 
court below directing that each party to the 
issue should be at liberty to be examined for 
himself, was reversed on appeal, as calculated to 
give the plaintiff an unfair advantage. — Parker v. 
Morrell, 2 Phil. 453. 

A. filed a bUl against B. and C. B. was the 
principal defendant, and the only question in the 
cause was between A. and him. But the court 
would not make a complete decree without an 
account being taken as between A. and C. ; and 
as A. had examined C. as a witness in the cause, 
the' court Held, that no decree could be made in. 
the suit, and dismissed the bill, but without 
prejudice to the filing of a new one. — Champion 
V. Champion, 15 Sim. 101. 

Application to the coiirt to examine on behalf 
of the plaintiff, a defendant, to whose answer a 
replication had been filed, refused. — Baker v. 
Thurnall, 6 Beav. 333. 

An order ex parte, may be obtained by a de- 
fendant for leave to examine a co-defendant, 
saving just exceptions, as well after the decree as 
before the hearing ; and the question of the com- 
petency of the witness will not be tried upon 
motion to discharge the order, but is open when 
his evidence is tendered. — Steed v. Oliver, 5 Hare, 
492. 

Although relief is prayed against a defendant, 
he may be examined as a witness by a co-de- 
fendant, against whom independent relief is 
prayed. — Ashton v. Parker, 14 Sim. 632. 

Plaintiff replied to a defendant's answer, and 
afterwards examined him as a witness, but with- 
out having withdrawn the replication, or obtained 
from him a release of his interest in the suit. 
The court, on a motion by the plaintiffs, sup- 
ported by an affidavit that the above omissions 
were accidental, and arose from inadvertence, 
allowed the plaintilb, on proving a release by 
the defendant, to read his depositions in the same 
manner as if the release had been executed before 
they were taken, and gave the other defendants 
liberty to cross-examine him. — Knight v. Morrall, 
14 Sim. 398. 

The plaintiff, after filing a replication to the 
answer of A. B., one of the defendants, obtained 
an order of course to examine him as a witness, 
saving just exceptions : — ^Held, irregular, and the 
order was discharged. — Wardy. Ward, 4 Beav. 
223. 

Semble ; Where it appears Kt the hearing of a 
cause that the effect of the plaintiff's having im- 
necessarily made a person a party defendant to a 
suit, has been to deprive another defendant of his 
evidence on a material point, the court will 
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not make a decree against such other defendant, 
without first putting the matter into a course of 
inquiry, in which he may have the benefit of the 
evidence of which he has been bo deprived. — 
Cotman v. Orton, 1-Cr. & Ph. 804. 

Bill, by the obligee in a bond, who had de- 
livered it up by mistake (as he alleged) to one of 
the co-obligors, to recover the amount due on it. 
The joint answer of the co-obligor admitted the 
delivery of the bond, and that one of them had 
destroyed it, but traversed the allegation as to 
mistake : — ^Held, that declarations made by the 
obligor to whom the bond had been delivered, 
tending to prove the plaintiff's allegation, were 
admissible against the co-obligor. — Cross v. 
Sedingjiuld, 12 Sim. 35. 

Circumstances, under which the answer or 
disclaimer of one defendant may entitle the plain- 
tiff Co a decree in the cause as against another 
defendant, although the answer or disclaimer of 
one defendant is not evidence against the other. — 
Green v. Pledger, 3 Hare, 165. 

An order to examine a co-defendant as a wit- 
ness, maybe obtamed ex parte, by a defendant, as 
well after as before decree. 

The court gives credit to the allegation upon 
whicli the order is founded, that the defendant 
proposed to be examined is not interested ; and 
the question — whether he is or is not interested, 
can only be raised when the deposition of the 
witness " is objected to. — Paa-is v. Hughes, 1 
Keen, 1, 

Where a plaintiff wishes to examine a de- 
fendant as a witness, an application must be 
made to the court, the side bar rule applying only 
between co-defendants.- JTAttev. Scott, Fl. & K. 69. 

XXXV. 2, Of Plaintiff. 

The rule that a plaintiff cannot be examined 
as a vritness in the cause, is an absolute rule of 
practice not depending on the question, whether 
in the particular case he may, or may nnt, be 
liable for costs. — Fisher v. Fisher, 2 Phil. 236. 

XXXV. 3, Of Party Interested. 

A suit was instituted by A. and B., two of the 
guardians of the poor of a parish, on behalf of 
themselves and other guardians, to enforce pay- 
ment of money for the benefit of the parish : — 
Held, that S. was a competent witness for the 
plaintiff, notwithstanding he was one of the guar- 
dians, when the suit was instituted, and was inte- 
rested in the result of it, as a parishioner, when he 
gave his evidence. — Scott v. Pascall, 15 Sim. 559. 

A. andB. were co-partners ; A. retired, and B. 
took C. into partnership with him. That part- 
nership was dissolved, and then B. became bank- 
rupt :-i-Held, that B- was not a good witness to 
prove an agreement, alleged by A. to .have been 
made with him by 11., and C. to indemnify him 
against the debts of the first co-partnership.—^ 
Warren v. Taylor, 8 Sim. 699. 

Bill by a simple contract creditor against the 
wi(Jow (who was the personal representative), 
and the heir-at-law (who was a minor), of the 
deceased debtor. The personal representative 
having been examined in the cause on the part 
of the plaintiff:— 'Held, that the plaintiff might 
read her evidence at the hearing against the co- 
defendant, the heir-at-law. — Lynch v. Joyce, 3 
Dru. & W. 349. 

Where; the evidence of a witness was rejected 
at the hearing, on the ground of interest ; upon, 
motion, to permit him to be examined in aid of 



an enquiry directed by the decree, or to per- 
mit his depositions to be read before the master, 
with liberty to re-examine him, for the purpose 
of shewing that the passage in his depositions, 
shewing his interest, was introduced by mistake, 
the court refused: the motion; ' being of opinion 
that the passage had not originated in mistake. — 
Smith v. Harding, Fi. & K. 185. 

XXXV. 4, Re-examination. 

After the examination of witnesses, between 
all the plaintiffs and all the defendants, leave 
cannot be given to withdraw the replication and 
examine a defendant. A witness permitted to be 
re-examined upon the former interrogatories, 
after releasing his interest. — Bousjield v. Mould, 
1 De G. & S. 347. 

If liberty is given to a party to exhibit further 
interrogatories, for the exammation of witnesses, 
he may re-examine a witness, whom he has 
examined before, but not to the same matter. — 
Turner v. Trelawny, 9 Bim. 453. 

Where a witness had, through inadvertence, 
omitted to include in a release a portion of his 
interest, liberty was given to re-examine him to 
the interrogatories to which he had already been 
examined. — Gleeson v. Sandwich, Fl. & K. 240. 

XXXV. 5, Viva Voce. 

A witness deposed to having made a copy of a 
lost bond, and produced a copy, but omitted to 
identify it as that which he had made. By the 
decree, inquiries were directed, among others, as 
to the circumstances relating to the bond, and 
whether any debt remained due thereon : — Held, 
First, that it was not fit to insert any direction 
in the decree, that the witness should be exa- 
mined before the master, as to the matters in- 
cluded in his first examinatiun,'but that a distinct 
application ought to be made for such order. 
Held, Secondly, upon motion subsequently made 
by the plaintiff to the court, that the case was a 
proper one for an order for the witness to be 
examined viva voce, to the same matters as to 
which hehad been before examined, andgenerally. 
—Stook V. Vincent, 1 De G. & S. 705. 

A motion for leave to prove, viva voce, upon a 
re-hearing, exhibits which were not in evidence 
upon the original hearing, does not require 
notice. — Herring v. Clobery, 1 Cr. & Ph. 251. 

A person who had guaranteed the payment of 
a debt secured by a second mortgage, was ten- 
dered in a suit, relating to the first mortgage 
only, as a witness, viva voce, before the master, 
to prove, that by certain dealings and transac- 
tions between the mortgagor and the first moi't- 
gagees, but to which he had happened to be a 
party, the first mortgage had been in part satis- 
fied ; but he stated, on the voir dire, that he had 
ascertained that the mortgaged property was 
sufficient to pay both first and second mortgages. 
Held, that his evidence was admissible. — 
Wormald v. Mackintosh, 5 Myl. & Cr. 6. 

Instruments neither admitted or denied, may 
be proved, viva voce, although the cause is heard 
upon bill and answer without replication, — 
Rowland v. Sturges, 2 Hare, 520. 

Witnesses having been examined, viva voce, in 
the Master's Office, it is irregular afterwards to 
receive their afiidavifs in evidence.— jHop/fcinsoa 
V. /Joe, 1 Beav. 182. 

The fact of a marriage celebrated in the Isle of 
Man, though averred in the libel, and not con- 
troverted by the answer, is not Buffi.ciently proved 
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ill a suit for divorce on account of adultery, by 
the production of a copy of the certificate ; but 
further proof was supplied by the viva voce exa- 
mination, before the Judicial Committee, under 
the 3 & 4 Will. 4, c. 41, 3. l.—MeUin v. Udlin, 
2 Mo. 493. 

XXXV. 6, De Bene Esse. 

The ex parte order for the examination, de bene 
esse, of a witness " in her seventieth year, and 
very vireak and infirm, and from her advanced 
years not likely to live long," discharged for 
irregularity, on the ground that she did not come 
vfitnin the rule, not being " seventy years of 
age," and not being in a " dangerous state of 
health." 

Ex parte order for the examination, ie bene esse, 
of a soldier, under military orders to proceed 
abroad in about six days, for six or seven years, 
held regular — M'Kenna v. Everiit, 2 Beav. 188. 

An application for an order to examine a -wit- 
ness, de bene esse, on the ground that he is the 
only witness to a material fact, ought to be made 
upon notice, and not ex parte. 

The affidavit in support of an application to 
examine a witness, de bene esse, ought to shew the 
facts on which it is proposed to examine the wit- 
ness. An affidavit in support of such an appli- 
cation, on belief only that the witness is the sole 
witness to a particular fact, is not sufficient ; it 
ought to state the reasons for such belief. — Hope 
V. Hope, 3 Beav. 317. 

An ex parte order for the examination de bene 
esse of a witness about to go abroad is regular. — 
Mcintosh V. The Great Western Railway Co., 1 
Hare, 328. 

The court will make an order for an examina- 
tion, de bene esse, whenever the justice of the case 
may appear to require it. The rule laid down by 
Lord Eldon in Bellamy v. Jones is now consider- 
ably qualified. — Blackwood v. Burrowes, Fl. & K. 
630. 

XXXV. 7, Before Master. 

Parties not satisfied with the accounts brought 
in, shall be at liberty to examine the accounting 
party upon interrogatories, as the master shall 
direct.~61st Gen. Ord., 3rd April, 1828, Beav. 
ed. 25. 

A defendant having been examined before the 
master, by her co-defendant, A. B., (saving just 
exceptions), and her evidence not having been 
read, it was proposed to read it on behalf of the 
plaintiff: — Held, that if this course were taken, 
the witness would be the plaintiff's witness, and 
that, inasmuch as the effect of it would be to 
charge A. B., and thereby to exonerate the wit- 
ness, the evidence could not be received, the case 
not being within the Statute 6 & 7 Vic, c. 85. — 
Carmichael v. Carmichaet, 2 Coll. C. C. 1 . 

TJnder special circumstances a witness was 
ordered to be examined before the master, as to 
collateral facts connected with the same points, 
upon which he had been examined before the 
decree. — Barker v. Greenwood, 3 Y. & C. 393. 

If a reference as to title is made on motion, the 
master, under Lord Lyndhurst's Slst Order, has 
the same power to examine witnesses as he 
would have had, if the reference had been made 
by decree. — Wood/roffe v. Titterton, 8 Sim. 238. 

Witness examined generally at the hearing as 
to the facts of occupancy and perception of tithe- 
able matters, ordered to be examined before the 
master, as to the particulars of the produce of the 



farm, and the quantity of titheable matters taken. 
— Mayton v. Hater, 3 Y. & C. 467. 

The re-examination of witnesses before the 
master, even upon points not previously ex- 
amined into, can only take place under an order 
made upon special application. — Jones v. Thomas, 
3 Y. & C. 455. 

XXXV. 8, Pro Interesse Smo. 

A defendant being in contempt for non-pay- 
ment of money, executed a conveyance of his 
real estate to his son, and the son entered into 
possession under the conveyance. Some months 
afterwards, a sequestration issued against the 
defendant, founded on the same contempt, and 
the sequestrator took possession of the estate. 
The defendant's son was examined, pro interesae 
suo, and the master found that as between the 
defendant and all persons claiming under him ; 
the sou had an absolute estate, and interest in 
the premises under the conveyance, and the pos- 
session taken thereunder, subject to the question 
between the defendant's son and the plaintiffs, 
or between the court and plaintiffs, and the de- 
fendant's son arising out of the contempt and the 
sequestration. The court directed issues, to try 
whether the conveyance by the defendant to his 
son was ft audulent, within the Statute 13 Eliz. 
c. 5 ; and whether the consideration monies were 
paid before the sequestration issued. — Empring- 
ham V. ShoH, 3 Hare, 461. 

Whether the proper form of objecting to the 
report of the master, or an examination, pro inte- 
resse suo, is by exceptions — Qiuere. — Id. 

A. claimed land under a valid lease of 1735, 
and under a lease of the same and other lands 
made in 1831, by C. the owner of only one-third 
of the estate, the other two-thirds being vested 
in B., but C. having obtained a renewal of the 
whole, and acting as the owner of it. By a 
decree, B.'s right to the remaining two-thirds 
was established, subject to the leases, subsisting 
in 1804. A. was not a party to the suit, but 
applied after the decree to be examined, pro 
interesse suo, as to his title under the leases of 
1735 and 1831, but was only allowed this upon 
his consenting to his being made a defendant, 
and being bound by the decree and other pro- 
ceedings : — Held, that under the order he could 
not set up his title under the lease of 1831, and 
that he could not have the order varied to enable 
him to do this, and that to have relief against C, 
he must institute a new suit. — Peed v. Cusaen, 2 
Con. & L. 381. 

XXXV. 9, Cross Examination, 

Same examiner may examine and cross- 
examine. — 26th Gen. Ord., 3rd April, 1828, 
Beav. ed. 16, 

Quare : Whether a party can read the cross- 
examination of the vritness of his adversary, 
where the latter does not read the examination 
in chief.— Barker V. Birch, 1 De G. & S. 376. 

If a plaintiff reads the examination in chief of 
one of the defendants, he may read the cross- 
examination of that witness. — Cazenotie v. Boaz- 
man, 14 Sim. 352. 

A party who intends to cross-examine a wit- 
ness, must himself make an appointment for that 
purpose with the examiner, and give notice of 
the time appointed to the witness and the 
solicitor of the opposite party. — Keymer v Perina 
10 Sim. 179. ■ 
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XXXV. 10, In Chief. 

It is improper to examine in chief as to par- 
ticular items of the account, the defendant being 
an accounting party, or to examine in chief as to 
particular acts of wilful default in not receiving 
rents. The defendant bound to account for 
■wilful default, simply by reason of the nature of 
his relation to the plaintiff ; such evidence may, 
however, be read, but the plaintiff must pay the 
defendant the costs of it. — Ramiiton v. Mc'Car- 
mick, 3 Jon. & L. 183. 

XXXV. 11, Insufficient, 

TJpon a taxation, u solicitor put in an insuf- 
ficient examination. He was ordered, on motion, 
to pay the costs occasioned thereby, and of the 
four day order, and of the application. — In re 
Brainbrigge, 11 Beav. 620. 

A plaintiff took out two contemporaneous var- 
rants, one for the master to consider whether the 
defendant's examination was impertinent and the 
other whether it was insufficient: — Held, that 
the former was not waived by the latter. — BowUy 
v. Adams, 8 Sim. 205. 

XXXV. 12, Hiisband and Next Friend. 

A husband cannot be examined as ii witness 
against his wife, in a suit affecting her separate 
estate, although there are other defendants, in 
respect of whom he would be competent. — 
Langley v. Fisher, S Beav. 443. 

An order for the examination of a next friend, 
as a witness, if obtained, ex parte, is irregular ; 
and especially, if it be made, pending a reference 
to the master as to the propriety of the suit. — 
Palme)- v. Rorton, 14 Sim. 633. 

XXXV. 13, To Credit. 

An order may regularly be obtained, as of 
course, after publication, for the examination of 
■witnesses as to credit. — Penny v. Waits, 11 Beav. 
298. 

It is not necessary that in such an order the 
examination should be limited to matters not in 
issue in the cause, for if they extend further, the 
depositions would be suppressed. — Id. 

Though it is a more usual and regular course to 
file articles or objections to the credit of a wit- 
ness, previous to applying for leave to exhibit 
interrogatories for the examination of -witnesses 
in support of such articles, still, a simultaneous 
motion for leave to file articles and exhibit the 
interrogatories is not irregular. — Rarvey v. Maimt, 
7 Beav. 617. 

Previous to a cause being at issue, the plaintiff's 
solicitor prevailed on A. B. to make a voluntary 
affidavit, not required by the proceedings in the 
cause. A. B. was afterwards examined as a 
■witness on behalf of the defendant, and was cross- 
examined by the plaintiff ; her affidavit and de- 
positions were contradictory, but the affidavit 
was not produced to her at the time of her ex- 
amination. Upon an application by the plaintiff 
to file articles and examine witnesses to discredit 
A. B. : — Held, that though the conduct of the 
solicitor had been highly improper, still the mo- 
tion ought to be granted, leave being granted to 
the defendant to examine witnesses to support 
her credit, and as to the circumstances under 
•which the affidavit had been sworn. — Id. 

A testator bequeathed the residue of his estate 
to his wile, A. G., for her life, and the legatee 
describing herself as A. G., widow, filed a bill 



against the executors for the administration of 
the estate, but it appearing that J. P., the first 
husband of the legatee was living at the time the 
ceremony of marriage was performed between 
her and the testator, and at the time of filinp; the 
bill, she filed a supplemental bill, describing 
herself as A. P., alias A. G., by her next friend, 
against J. P., for the purpose of making her hus- 
band a party to the suit : — Held, that this was 
not such an alteration of the frame of the record, 
as to render the evidence taken in the first cause 
inadmissible at the hearing of the two causes, 
and that the amended description of the plaintiff 
in the supplemental bill coiUd not affect the lia- 
bility of a witness examined in the original suit 
to be indicted for pequry if he awore falsely.— 
Giles V. Giles, 1 Keen, 685. 
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XXXVI. 1, Competency of. 

Witness examined before the examiners, not 
to be produced at the seat of the clerk in court. 
—25th Gen. Ord., 3rd April, 1828, Beav. ed. 16. 

Notice to be given of the examination of 
■witnesses. — 26th Geti. Ord., 26th Oct., 1842, 
Beav. ed. 216. 

The 26tfi Section of 3 & 4 Will. 4, c. 42, by 
whidi witnesses, who were before incompetent, 
by reason that the verdict or the judgment in 
the pending action might be used as evidence 
for or against them in another proceeding, 
were rendered competent, by enacting that such 
verdict or judgment should not be so used, ap- 
plies to Courts of Equity as well as to Courts of 
Law. — Oliver v. Latham, 1 Phil. 163. 

The provisions of the 3 & 4 Will. 4, c. 42, 
Es. 26, 27, for removing the incompetency of 
witnesses who would otherwise be incompetent, 
by reason that the verdict or judgment, in the 
pending action, might be used as evidence for or 
against them in another proceeding, apply to 
Courts of I,aw and have application to Courts 
of Equity.— /rf., 1 Phil. 408. 

A. sued B. to recover from him his share in 
the loss of a joint speculation, in which, A. al- 
leged, that A., B., C, and D. had engaged. A. 
had settled with C. and D. who were, neverthe- 
less, made defendants. Held, independently of 
the Statute 6 & 7 Vic, c. 86, that C, who had 
been released by the plaintiff, and disclaimed all 
right against the plaintiff and co-defendants, was 
a competent witness to prove that B. had been 
engaged in the speculation. — Rills t. Nash. 
10 Ucav. 308. 

Under the Statute for Improving the Law of 
Evidence, 6 & 7 Vic. c, 86, one defendant in a 
suit in equity is a competent witness, in the 
same cause, on behalf of another defendant ; and 
it is not a just exception to his evidence, that the 
title of the plaintiff, to sustain his suit against 
both defendants, depends upon the same issue ; 
that fact can only be considered as affecting, or 
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tending to affect, the credit of such defendant as 
a witness.— fToorfv. Rowoliffe, 6 Hare, 183. 

Cross-examination of a witness in equity to 
prove exhibits : — Held, no waiver of objection to 
his competency on the ground of interest, but— 
Semble : That the proposition is not true that a 
witness may be cross-examined to any extent, 
nnd for any purpose, without waiving the objec- 
tion to his competency on the ground of interest, 
— Frank V. Mainwaring, 2 Beav, 127. 

In a suit to set aside deeds, on the ground that 
their execution had been procured from a person, 
while a lunatic — a trustee, who was alleged to have 
assisted in procuring their execution, though for 
no personal advantage, was Held, an incompetent 
witness on behalf of the parties taking bene- 
ficially under the deeds : — Held, also, that the 
■wife of the trustee was equally incompetent. — Id, 
Where a purchase is made by a parent, in the 
name of a child, the contemporaneous acts and 
declarations of the parent, are evidence to shew 
that the child shall take as trustee only ; but the 
subsequent acts and declarations of the parent 
are inadmissible for that purpose. — Sidnumth v. 
Sidmouih, 2 Beav. 447. 

In a suit, by the assignee, under the Insolvent 
Debtor's Act, to recover some property for the 
benefit of the estate^ a creditor of the insolvent is 
not a competent witness on behalf of the plaintiff, 
and he is not rendered competent by the 3 & 4, 
"Will. 4, c. 42, ss. 26, 27. — Holden v. hearn, 1 
Beav. 445.. 

The obligee of a bond bequeathed it to A. B. : 
Held, in a suit by the legatee, against the ex- 
ecutor, that the obligor was an incompetent wit- 
ness to prove that the bond was, under the 
'circumstances, irrecoverable against him, and 
that he weis not rendered competent by the 3 & 4 
Will. 4, c. 42, ss. 26, 27. — Daviea v. Morgan, 1 
Beav. 405. 

To render a person incompetent, in Scotch 
courts, to be a witness, he must have a direct and 
immediate interest in the result of the suit in 
■which he is called to give evidence, or he must be 
able to give the verdict in that suit in evidence 
in his own favour in another proceeding. An 
interest in the result of a suit, which is to render 
a person incompetent to be a witness, must be an 
interest of a substantial nature, and it must be 
the direct and necessary result of the suit. The 
law was the same in England and Scotland, upon 
this point, previous to the passing of the 6 & 7 
Vic, c. 85.— Willox v. Farrell, 1 CUc. & Fm., 
N. S. 93. 



XXXVI. 2, Examination, at Party to Sieit, 

Application to the court to examine, on behalf 
of the plaintiff, a defendant, to whose answer a 
replication had been filed, refused. — Baker v. 
ThurnaU, 6 Beav. 333. 

A suit was instituted by A. and B., two of the 
guardians of the poor of a parish, on behalf of 
themselves and the other guardians, to enforce 
payment of money for the benefit of the parish : — 
Held, that S. was a competent witness for the 
plaintiff, notwithstanding he was one of the 
guardians when the suit was instituted, and was 
interested in the result ot it as a parishioner, 
when he gave his evidence. — Scott -v. Pascal!, 16 
Sim. 559. 

After an issue had been directed (upon excep- 
tions to the master's report of debts in a creditor's 
suit), to try the consideration of a bond, the court 
refused the motion of the plaintiff, the obligee, 



in the bond, that he might be ordered to be 
examined and cross-examined by the respective 
parties on the trial of the issue. — Hepieorth v, 
Heslop, 6 Hare, 622. 

Quiere : Whether generally any of the parties, 
not being a merely formal party can be examined 
as a witness, on the trial of an issue, directed at 
the hearing of the cause. — Id. 

Qiuere : Whether the court wUl, after an issue 
has been directed, order a party to be examined 
as a witness on the trial of the issue, without re- 
hearing the matter in which the order directing 
the issue was made. — Id. 

The court will not make an order permitting a 
plaintiff in an original bill, who has subsequently 
become bankrupt or insolvent, to be examined as 
a witness in the cause, for the assignees of his 
estate, who are prosecuting his suit by supple- 
mental bill. — Fisher v. Fisher, 6 Hare, 628. 

An order of course, obtained by the plaintiff, 
to examine a defendant against whom a repli- 
cation has been filed, is irregular. — Holmes v. 
Corporation of Arundel, 4 Beav. 155. 

An order of course, obtained by the plaintiff 
to examine a town-councillor of a corporation, 
defendant to the suit, and to whose answer a 
replication has been filed, is irregular, for if he be 
considered a party, the order is improper, when 
there is a replication, and if he be not a party the 
order is unnecessary. — Id. 

Although the plaintiffs in a creditors suit have 
no common interest, yet the court will not, even 
aff er decree, allow one of them to examine the 
other as a witness in the Master's Office, in sup- 
port of his debt. — Edwards y. Goodwin, 10 Sim, 
123. 

XXXVI. 3, Solicilor Examined as. 

The solicitor of the plaintiff in the cause, was 
served with a subpoena to attend, and be exa- 
mined before commissioners, as a witness for the 
defendants, and he thereupon attended ai^il 
delivered to the commissioners a written refusal 
to be examined, on the ground of his being pro- 
fessionally employed by the plaintiffs. Held, 
jthat such document was properly returned by 
the commissioners, and ought not to have been 
set down as a demurrer. — Wisden v. Wisden, 
6 Hare, 549. 

That a witness who has attended to be exa- 
mined, in pursuance of subpoena, cannot then 
refuse to be examined, on the ground of irregu- 
larity in the service of the subpoena — Id. 

That it is not. necessary to serve the other 
parties in the cause, with a notice of mutiqn 
that a witness be ordered to attend and be exa- 
mined, though the reason assigned by the witness 
for his refusal to be examined, was, that he was 
professionally concerned for such other parties. 
—Id. 

XXXVI. 4, Pefusal to be Re-examined. 

A witness who had attended before the exa- 
miner, had refused to be examined unless he wpi e 
paid the expenses of some former attendances, 
ordered, upon motion, to attend and be examined, 
and to pay the costs of the motion, — Gaunt v. 
Johnson, 6 Hare, 551. 

XXXVI. S, IVlien IlUteiate. 

The veracity or even accuracy of an ignorant 

and illiterate person, is not to be conclusively 

tested by comparing an affidavit made by hiin, 

with his viva voce testimony ; discrepancies 
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between them are not conclusive against his testi- 
mony. — Johnston v. Todd, 5 Beav. 597. 

Observations on the value of testimony given 
by affidavit, when the witness is illiterate and 
ignorant, the language is not his own, but that 
of the person preparing the affidavit, being taken 
ex parte, it is Eilmost always incomplete, and 
often inaccurate. — Id, 

Evidence of illiterate witnesses, as to acts not 
affecting their interests, when opposed to the 
probable acts of an educated man, no fraud being 
in question, is to be received with great caution. 
— Hooper V. Bockett, 4 Mo. 419. 

XXXVI. 6, On Arbitration. 

Courts of equity have no jurisdiction, under 
3 & 4 Will. 4, e. 42, to order witnesses to attend 
arbitrators. — Hall v. Bllia, 9 Sim. 530. 

XXXVI. 7, Statement of Facts by. Before 
Examinatimi. 

Solicitors are justified in obtaining from a 
witness, prior to his examination, a statement of 
the facts, but it is improper to obtain a statement 
upon oath, unless required for the purpose of the 
cause. — Harvey v. Mount, 8 Seav. 439. 

XXXVI. 8, Re-examination of. 

Liberty given to a person not a party to the 
suit, but who claimed as next of kin, upon an 
enquiry before the master, to examine a witness 
who had already been examined in the cause. — 
Clark V. HaU, 8 Beav. 395. 

After a witness had been examined for the 
plaintiff, the defendant discovered that he was 
interested in the result of the suit. The de- 
fendant was allowed to issue a new commission 
for examining the witness and other persons to 
prove the fact. — Selway v. Chappell, 12 Sim. 113. 

On a motion, before publiration, to re-examine 
a witness, upon interrogatories which he had 
refused to answer, and that he may be ordered 
to produce a document which ho has refused to 
produce, the witnesses only, and not the parties 
in the cause, are to be served with notice of the 
motion ; and the rule is the same where the 
motion is made after publication, unless the case 
comes within the grounds upon which the court 
guards against the re-examination of witnesses. — 
Tippins V. Coates, 6 Hare, 16. 

Witnesses examined for a defendant on an 
enquiry, as to the value of an estate in fee simple, 
in answer to interrogatories deposed, that, sub- 
ject to a certain lease in which it was comprised, 
the value was so much. By their affidavits, subse- 
quently, they stated that they meant to refer to the 
lease, as beneficial to the owner of the fee simple, 
and not as a burden, which the examination as 
taken down would imply. On the motion of the 
defendant, the witnesses were allowed to be re- 
examined on that point, notwithstanding the 
defendant was himself the lessee of the estate, 
and had, by his state of facts, alleged that the 
lease contained covenants,, which were burden- 
some on the owner of the fee simple. — Cass v. 
Cass, 4 Hare, 278. 

In order to re-examine before the master, a 
witness who has been examined in a cause, a 
party must obtain an order upon motion, made 
with notice, and the notice of motion must state 
the names of the witnesses proposed to be 
examined. — Jones v. Thomas, 3 Y. & C. 227. 

A witness called by the plaintiff, and cross- 



examined by the defendant before the hearing, 
on a point not then in issue in the cause, allowea 
to be examined again by the defendant on the 
same issue when raised before the master under 
the decree. — Whitaker v. Wright, 2 Hare, 321. 

The plaintiff in a creditor's suit called a witness 
to prove the execution of a bond upon which his 
debt was founded. The defendant, the executor, 
cross-examined the witness as to the considera- 
tion. On the proving of the debt before the 
master, the defendant insisted that the bond was 
usurious, and obtained leave to examine the wit- 
ness again upon interrogatories to be settled by 
the master, on a motion by the plaintiff: — Held, 
that the plaintiff was entitled to cross-examine 
the witness that the application by the plaintiff ; 
for leave to cross-examine the witness, was 
proper ; that the cross-interrogatories to be 
exhibited by the plaintiff need not be settled by 
the master. — Id., 3 Hare, 412. 

No general rule exists that a witness who is 
interested at the time of his examination, cannut 
be re-examined after a release of his interest; 
but in granting leave to re-examine a witness, the 
court will regulate itself by the peculiar circun-.- 
stances of each case and the nature of the interest 
of witness. A subscribing witness produced by 
the executor was examined upon an allegation to 
prove the will, upon his answer to the iriterro;^a- 
tories he admitted that he was the solicitor to the 
executor (the promoventj, and that he had em- 
ployed the proctor in the suit, and that if the 
executor failed in paying the costs he would 
himself be legally liable to the proctor. Publi- 
cation passed and the cause was assigned for 
hearing upon motion. The Prerogative Court re- 
scmded the conclusion of the cause, and granted 
the promovent leave to re-examine the witness 
after a release of his liability. Affirmed on 
appeal by the Judicial Committee of the Privy 
Council. — Clark v. Carter, 4 Mo. 207. 

XXXVT. 9, Subpwna Diiciis Tecum- 

It is not an objection to a motion that there 
was an irregularity in the subpoena ducus tecum, 
or that the required document was vaguely 
described in the subpoena, if the witness has ap- 
peared and submitted to be examined, and shewed, 
by his answer, that he identified the document 
inquired after, with the document in his posses- 
sion. — Tippins V. Coates, 6 Hare, 16. 

A subpoena ducus tecum is a requisition to a 
witness to produce a document ; and an inter- 
rogatory requiring a witness to set forth a docu- 
ment in the words, is, in effect, equivalent to a 
requisition to produce it. — Id. 

The duty of a witness to produce a document 
called for by the subpoena ducus tecum, or inquired 
after by an interrogatory, is the same, whether 
the document is called for in order to be proved 
by himself, or by another witness. — Id. 

A witness cannot object to answer a question 
because it relates to private matters, or because 
it is immaterial, unless the answer may be with- 
held on some ground of privilege. — Id. 

A witness or partner in a bank was required, by 
a sttbpama ducus tecum to produce all books and 
accounts in his custody or power containing any 
entries relating to £6,600 Consols, or to the divi- 
dends thereof, or the application or disposit:on 
thereof, relating to the matters in question in the 
suit. Held, that the witness was not compellable 
to produce any books, &c., because the language 
of the subpoena was too general, and because the 
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books, Sic, relating to the stock were partnership 
property, and his co-partners would not consent 
to his producing them. — Att, Gen, v. Wilson^ 9 
Sim. 526. 



XXXVII.— Publication, 

1, Passing 752 

2, Enlarging 752 

XXXVII. 1, Passing. 

After two months from the time of filing the 
replication, publication is to pass, unless pub- 
lication has been enlarged, in which case it is to 
pass on the expiration of the enlarged time ; but, 
if the two months, or the enlarged time expire in 
the long vacation, publication is not to pass tUI 
the second day of Michaelmas term, and on that 
day it is to pass unless publication has been 
enlarged. — 16th Gen. Ord., Art. 44, 8th May, 
1845, Beav. ed. 290; and 111th, 112th, 113th 
Gen. Ords., Beav. ed. 329. 

A cause was put at issue according to the old 
practice, so long ago as February, 1816, but no 
further step was taken in it until November, 
1847, when the plaintiff moved to withdraw the 
replication, and file a new one. That motion was 
refused. In December following, the defendant 
moved to dismiss for want of prosecution. The 
order then made was, that the plaintiif should 
set down his cause on a given day, or the bill be 
dismissed. Before that day arrived, the plaintiff 
examined witnesses. The defendant then moved 
that the depositions might be suppressed, on the 
ground that they had been taken after publica- 
tion in the cause had passed, according to the 
New Orders of May, 1845. The court refused the 
motion, and ordered publication to pass on the 
day before that on which the cause was to be set 
down. — Thomas v. Lewis, 16 Sim. 73. 

If a cause was at issue, before the orders of 
May, 1845, came into operation, publication in it 
does not pass either under the 11th Order, or by 
giving rules according to the old practice, but a 
special order must be made for the purpose. — Id., 
15 Sim. 296. 

Under the 82nd of the Amended New Orders, 
a cause may be set down for hearing in the cause 
paper for the same term in which publication has 
passed. — Turner v. Ritchan, 1 Keen, 814. 

XXXVII. 2, Enlarging. 

A party, who moves the court to enlarge 
publication, after having made an unsuccessful 
application to the master, may read aifidavits, 
filed subsequently to the proceeding before the 
master. — Peeley. llagtie, 16 Sim. 316, 

The master enlarged publication, and on that 
occasion evidence was produced, that the defen- 
dant had not seen the depositions ; immediately 
afterwards an application was made for an addi- 
tional commission, which the master granted- 
without any further evidence, that the defendant 
had not seen the depositions : — Held, that it was 
not necessary to bring forward further proof, 
the master having already in his office, evidence 
of the fact ; and the court refused, with costs, an 
application to set aside the proceedings. — Clark 
V. Chwk, 9 Beav. 414. 

On an injunction bill to restrain proceeding at 
law, on a promissory note, publication was en- 
larged for the purpose of giving an opportunity 
to the plaintiif in equity, to enter into evidence 



to be read in his defence at law. — Hendrick v. 
Abbott, 4 Y. & C. 255. 

A plaintifiF, under the peremptory order of dis- 
mission, not examining his witnesses in the vaca- 
tion, may, under circumstances, be allowed to 
enlarge publication beyond the following term, 
—Id. 

The master has no jurisdiction tmder the 3 & 4 
Will. 4, c. 94, s. 13, to enlarge the publication 
after it has passed. — Anon., 5 Beav. 92. 

When the plaintiff obtains an unconditional 
order to enlarge a publication, the defendant 
can neither set dovra the cause, nor serve sub- 
poena to hear judgment until the time has ex- 
pired. Having contravened this rule, an order 
was made to quash the subpoena and to strike the 
cause out of the cause paper. — Langley v. Fisher, 
5 Beav. 688. 

A simple application to enlarge publication 
involving no specialty, should be made to the 
master in the first instance, and not to the court, 
—Strickland v. Strickland, 4 Beav. 146. 

Order to enlarge publication, founded on a 
false allegation, that the party had many ma- 
terial witnesses to examine, dischargedi— £n<7tt 
V. Wardle, 3 Y. & C. 603. 

The master having been prevented by illness 
from attending at his office, on the day appointed 
for hearing eta application to enlarge publication, 
Held, that the application might be made to the 
court. — Boys v. Trapp, 9 Sim. 218. 

The master has no authority under the 3 & 4 
Will. 4, c. 94, s. 13, to entertain an application 
for enlarging publication, in the sense of an 
application, for leave to examine witnesses after 
the depositions on one side have been delivered 
out ; the wbrds " enlarging publication " in that 
section being restricted to enlarge the time at 
which publication is to pass, — Carr v. Appleyard, 

1 Keen, 725. 

A motion for leave to examine witnesses, and 
that publication may be in the meantime en- 
larged after publication has actually passed, is 
not an application which comes within the 
meaning of 3 & 4 Will. 4, c. 94, a. 13, but ought 
to be made to the court in the fiist instance, — Id, 

2 Myl. & Cr. 476. 

FEES, 
See Pb, Officebs. 

FIERI FACIAS. 

Writs of ^. fa. and elegit may issue to compel 
payment of money and costs. — 1st Gen. Ord,, 
10th May, 1839, Beav. ed. 139. 

Time of entry to be marked on order for pay- 
ment of money and costs. — 2nd Gen. Ord., Id. 

Writs of fi. fa. and elcgits to be executed by 
the sheriff like common law writs, and when re- 
turned, to be delivered to the clerk in court. 
Sheriff to be allowed the same fees as at common 
law. — 3rd Gen. Ord., 10th May, 1839, Beav. ed, 
139. 

Writs of fi. fa. and elegit to be endorsed " by 
the court," and the calling and residence of the 
party against whom issued, and the name and 
residence of the solicitor, and the name of the 
clerk in court, and sum to be levied, to be en- 
dorsed. — 6th Gen. Ord., Id., Beav. ed. 140. 

What fees to be allowed to solicitor, and clerk 
in court, for issuing j{./o., elegit, or venditioni 
exponas, — 6th Gen, Ord,, Id, 
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Form of fi. fa^ on a decree or order of the 
Court of Chancery, for payment of money. — 
Gen. Ord., 18th May, 1839, Beav. ed. 141. 

Writ of Ji. fa., on a decree or order of the 
Court of Chancery, for payment of money and 
interest. — Id., Beav. ed. 142. 

Writ of Jl. fa,, on a decree or order of the 
Court of Chancery, for payment of money and 
costs. — Id., Beav. ed. 143. 

Writ of .fi. fa,, on a decree or order of the 
Court of Chancery for payment of money, interest, 
and costs. — Id., Beav. ed. 144. 

Writ of ^. fa., on a decree or order of the 
Court of Chancery for payment of costs. — Id,, 
Beav. ed. 145. 

Mode of enforcing the Sheriffs return to a writ 
of fi. fa., issuing out of Chancery. — Evans v. 
Davies, 7 Beav. 81. 

The 1st Order of M^y, 1839, is not superseded 
by the 11th and 12th General Orders of August, 
1841, but a party to whom money or costs are 
ordered to be paid, may still issue 9.fi.fa, or 
elegU. — Streeten v. ivhitmm-e, 6 Beav. 228. 



FORECLOSURE 6UITS. 

Foreclosure suits may be advanced like other 
causes. — 4th Gen. Ord., 9th May, 1839, Beav. ed. 
136. 

The enrolment of an order absolute of fore- 
closure, does not, any more than an enrolment of 
the decree of foreclosure, preclude the court from 
a^ain enlarging the time in a proper case and 
upon the usual terms. — Ford v. Waatell, 2 Phil. 
591. 

If a mortgagee receives rents after the master's 
report, and, before the day appointed for pay- 
ment, there must be a further reference, and 
an account and a new day appointed for pay- 
ment.— ^We« V. Foster, 6 Beav. 592. 

On a motion by a defendant, in a foreclosure 
suit, to stay proceedings, on payment of principal, 
interest, and costs, the defendant neednot produce 
an affidavit to shew that he is the only person 
entitled to redeem. — Piggin v. Cheetham, 2 Hare, 
80, disapproved of. — Reeves v. The Glastonbury 
Canal Co., 14 Sim. 351. 

On a motion, by a defendant, for an immediate 
decree in a foreclosure suit, under the Statute, 7 
Geo. 2, or imder the jurisdiction of the court, in- 
dependent of the statute, the order may be made 
without answer ; and if the bill suggests that the 
defendant has parted writh the equity of redemp- 
tion, he will be allowed to give the required dis- 
covery as to tliat fact upon affidavit. — Piggin v. 
Cheetham, 3 Hare, 80. 

If a mortgagee of leaseholds, before he files a 
bill of foreclosure, is under the necessity of citing 
the next of kin of the deceased mortgagor, before 
the Ecclesiastical Court, in order to compel them 
to take out administration to the deceased, this 
court will not allow him the costs of the citation, 
unless he states his case for them on his bill. — 
Ward y. Barton, II Sim. 63i. 

A mortgagee received rents between master's 
report and the day fixed for payment. Default 
being made :— Held, that the mortgagee was not 
entitled to an order absolute.— CfoWicA v. Johnson, 
4 Beav. 154 • . , 

Where a trustee for a mortgagee is marte a 
defendant to a foreclosure suit, the plaintiff must 
pay his costs and add them to his ovra..— Browne 
V. Loc/chart, 10 Sim. 426. 

Order made on motion in a foreclosure suit to 



the same effect as a decree, although the order 
could not be made under the 7 Geo. 2, c. 20, 
owing to some of the parties interested in the 
equity of redemption being infants, and con- 
sequently incapfible of admitting the plaintiff's 
title.— Gmne v. Mitchell, 10 Sim. 484. 

If some of the defendants in a foreclosure suit 
disclaim, the court will decree them to be fore- 
closed, and not simply dismiss the bill as against 
them.— Perkin v. Stafford, 10 Sim. 662. 

Under a decree in a foreclosure suit, the time 
fixed for payment of prin<apal, interest, and costs, 
was the 31st July. On the 25th, the defendant 
obtained an order, referring it to the master to fix 
a further time, on his paying the interest and 
costs on the first-mentioned d£^. The defendant, 
however, failed to make that payment, and on 
the 3rd of August following, the plaintiff obtained 
the usual order for foreclosure absolute, but 
owing to the press of business in the Registrar's 
Office, it was not drawn up. On the 16th of 
August, the defendant moved for a further ex- 
tensic^n of time, on the ground that a person who 
had agreed to lend him the amount, principal, 
interest, and costs, was prevented by illness from 
coming to London on the 8l8t of July, and that 
his wife, who he had deputed to bring the money, 
was prevented from doing so by the coach being 
full on the 30th. Motion granted. — Jones v. 
Cressioick, 9 Sim. -804. 

The assignee of on insolvent mortgagor, before 
a biW was filed to foreclose the mortgage, had 
consented to join in conveying the estate to the 
mortgagee, and had distributed the insolvent's 
estate amongst the Creditors, and -by his answer 
he disclaimed all interest in the-preraises. The 
plaintiff was ordered to pay him his costs of the 
suit. — Thompson v. Kendall, 9 Sim. 397. 

A decretal order in a foreclosure suit, under 7 
Geo. 2, c. 20, s. 2, cannot be made, unless all the 
defendants who are interested in the equity of 
redemption join in the application and admit the 
plaintiffs title ; and, consequently, the order can- 
not be made where one of those defendant's is an 
infant. — Ltishington v. Price, 9 Sim. 651. 

Where, after the second report, and day of 
payment fixed, in a foreclosure suit, the mort- 
gagor was prevented, by the act of the mortgagee, 
from receiving the rents of the property, the time 
of payment was ordered to be enlarged for three 
months, upon payment by the mortgagor, within 
one montli, of the interest and costs found due by 
the last report, notwithstanding there was doubt 
whether the value of the security was ample. — 
Geldard v. Hornby, 1 Hare, 251. 

The mortgagee of a real estate made a further 
advance, and took, as security for the same, a 
further charge upon the mortgaged premises, the 
covenant of the mortgagor for payment, and an 
assignment of a policy of assurance on the life of 
the mortgagor, upon trust, to receive the monies 
t ) become payable on the policy, and thereout, 
Pirst, to pay the expenses of the trust, then to ap- 
ply the residue towards payment of the mortgage 
debt, or so raucli thereof as should remain due, 
and subject thereto, upon trust, for the mort- 
gagor. Upon the bill of the mortgagee, praying 
a sale of the policy, and payment, by the mort- 
gagor, of so much of the debt as the proceeds of 
the sale should be insufficient to pay, or, in 
default, that the mortgagor might be foreclosed : — 
Held, that the mortgagee was entitled only to 
the usual decree for payment, or foreclosure of 
the real estate, and not to a decree for the sale 
of the policy ; but that he was entitled to retain 
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the policy upon the terms of the trust, notwith- 
standing the foreclosure of the real estate. — 
Dyson v. Morris, 1 Hare, 413. 

A conveyance of an estate to A., in trust, that 
the same should stand chargeable with a sum of 
money and interest, and subject thereto, intrust, 
for B., with a power of sale by A., upon non- 
payment, after notice, is not a mortgage entitling 
A. to bring his bill for foreclosure. — Sampson v. 
Paitison, 1 Hare, 533. 

A sum due on mortgage was settled on a mar- 
riage. The husband afterwards obtained a 
decree of foreclosure in a suit, in which the 
mortgagor, and the trustee of the settlement 
were defendants. The trustees' costs were ordered 
to be paid by the plaintiffs, and added to the 
mortgage debt. — Bartley, Wilkins, 8 Sim. 238. 

The court will not make an immediate decree 
of foreclosure under the Statute, 7 Geo. 2, c, 20, 
where any of the defendants do not admit, though 
they may not absolutely deny, the plaintiffs title. 
—Roe V. Wardle, 3 Y. & C. 70. 

A bill of foreclosure is not a suit in equity 
for the recovery of the money charged upon the 
land, although it lead to that, but is, in effect, a 
suit to obtain the equity of redemption, which is, 
in the view of equity an actual estate — Qiuere, 
therefore, as to Dearman v. Wyche, 9 Sim,, 670. 
. — Wrixon V. Vize, 3 Dru. & W. 104. 

A. being indebted to B. in £400, conveyed by 
lease and release certain lands, of which he was 
seised for life to a trustee, " in trust, out of the in- 
terest the proceeds, or annual rent thereof, to pay 
the rent," " and also the premium of insurance on 
the life of" A. for £600, " and also to pay over to 
B., the said sum of £400, with legal interest from 
the day of the date hereof, at the rate of £6 by 
the year, for every year, until the same shaU be 
paid off and discharged, and from and after the 
payment thereof, then to re-convey to A. or his 
assigns." The policy was assigned by a separate 
deed to the trustee, to secure the £400. B. filed 
a bill for foreclosure and sale : — Held, that he 
was not entitled to a sale of the lands, but only 
to have a receiver appointed, and to be paid out 
of the annual rents and profits. — Taylor v. Emer- 
son, 2 Con. & L. 658. 

Although no day was fixed in the mortgage 
deed for re-payment, yet, there being a covenant 
by the borrower to pay when required to do so, 
and a covenant by the lender to re-convey upon 
being repaid, it was Held, that a bill for foreclo- 
sure and sale was maintainable. — Balfe v. Lord, 
1 Con. & L. 619. 
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PUND IN COURT. 

Payment, investment, and transfer of. — 28th 
Gen. Ord., 21st Dec, 1833, Beav. ed. 63. 

This order only applies to those cases where 
the amount to be paid can be ascertained at the 
time when the order for payment is made, and 
not to cases where the amount is to be verified by 
afiidavit. — Piggot v. Garraway, 9 Sim. 260. 

Observations on the effect of carrying over 
funds to separate accounts, in the Accountant- 
General's books, and to the importance of afiixing 
appropriate headings thereto. 

When a fund is carried over to a pmticular 



separate account, it is released from the general 
questions in the cause, and becomes murked, as 
being subject only to the-questions arising upon 
the particular matter referred to in the heading 
of the account. — In re Jervoise, 12 Beav. 209. 

The court will not order money into court, if tha 
title of the party applying is at all doubtful ; neither 
will it order a fund standing to the credit of the 
cause between A. and B., to be transferred to the 
joint credit of that and another cause, in which it 
is claimed by C, adversely to both A. and B., 
unless 0. has a perfectly clear title to the fund. 
— St. Victory, Devereux,13 Sim. 641. 

The plaintiffs claimed as next of kin of an 
intestate, a fund, which was in the possession of 
the defendant, as the nominee of the Crown ; and 
after the master had reported against the plain- 
tiff's title, the court directed certain issues for 
the purpose of trying it. The plaintiffs applied 
for an advance out of the fund for the purpose of 
enabling them to try the issues, but this, which 
was opposed by the Crown, the court refused,— 
Nyle v. Maule, 4 Myl. & Cr. 342. 

A suit was instituted in the Court of Chancery, 
in Ireland, by the trustees of A.'s *rill, for 
carrying the trusts thereof into execution, and 
for administration of his estate and B., one of the 
defendants thereto, and who was entitled to the 
residue of A.'s estate, having died before decree, 
bills of revivor and supplement, and amendment, 
were filed by the plaintiffs in the original suit, 
against B.'s personal representatives, and against 
all the parties interested under his will in his 
real and personal estates and a decree was made, 
directing accounts to be taken of the personal 
estates, debts, and legacies of A. and B., respec- 
tively. By a subsequent decree, afSrmed by the 
House of Lords, certain unpaid legacies of B., 
and the interest on them, were declared, in the 
event of his personal estate being found insu£S.- 
cient, to be charged on his real estates, the prin- 
cipal not to be raised until after the death of C, 
the tenant for life thereof, under B.'s will, but the 
interest to be paid out of the rents and profits 
during C.'s life. On a question subsequently 
arising between C. and D., the tenant-in-tail of 
the real estates after C.'s life estate, whether a 
fund in court, part of B.'s personal estate should 
be applied exclusively in payment of arrears of 
interest on the legacies, or rateably in payment 
of the legacies and of the interest, the liaster 
of the Rolls and Lord Chancellor of Ireland, made 
orders, directing the fund to be applied exclu- 
sively in payment of the arrears of interest, and 
the Lord Chancellor refused to direct an enquiry 
as to how much of the fund in court was prin- 
cipal, and how much accumulated interest : — 
Held, on appeal against these orders that any 
question as to the application of B.'s personal 
estate could not be regularly adjudicated in this 
form of suit, between the co-defendants C. and 
C, and the orders appealed from were afBrmed, 
with a variation and declaration, that they should 
be without prejudice to any question between C. 
and D., as to the manner in which the principal 
and interest of the legacies should be paid.— 
Coota V. French, 9 Clk. & Fin. 74. 



HABEAS CORPUS, 

The object of the control, which the court has 
over the Ecclesiastical Courts, by means of the 
writ of habeas corpus, is to keep those courts 
within the jurisdiction which the law has as- 
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signed to them, and not to correct any error into 
which they may fall in the exercise of it ; and, 
therefore, objections taken to a Bignificavit, upon 
the ground that it did not sufficiently shew that 
the defendant hadtipen regularly cited, and upon 
the further ground, that the Ecclesiastical court 
was not, according to its own practice, authorized 
to proceed to judgment upon the merits, against 
a party who had never appeared, were overtuled, 
—In re Bainea, 1 Cr. & Ph. 31. 

Returns to writs of habeas corpus, when dis- 
posed of, are to be sent to the record office, and 
not to be re-delivered to the officer who made 
t\vem.—Oldfield v. Cobbett, 2 Phil. 289. 

A luAeaa corpus issued to bring up the body 
of a ward of court, who had been taken in exe- 
cution in an action by a tradesman, for neces- 
saries, and the tradesman was ordered to attend 
at, the bar of the court at the same time. — Bond 
Y. Roberts, 13 Sim. 400. 



HEARING, 
See Pk. Cause. 



INFORMATION. 
See Charitt. 



IMPERTINENCE. 
See Pa Master, — Vu Amswer. 



INJUNCTION. 

I. — When Granted 753 

II. — Whex Rgfosed 756 

III. — Service And Order for 757 

IV. — Against Nuisance 753 

V. Waste 758 

VI. Breach of Covenant. . 758 

VII. Infringement op 

Patent 759 

VIII. Disturbing Possession 759 

IX, Infringement op Copy- 
right 7fiO 

X. Sailing of Ships 760 

XI. — SoLiciToK Practising. . 700 

XII. Solicitor Acting 

Agai.nst his Client 760 

Xni. Using Trad,-: Marks . . 760 

XIV. — Granted, Though Not Prayed 

For by Bill 761 

XV. — ^Breach of 761 

XVI. — Perpetual 761 

.■i VII.— Special 762 

XVIII. — Orders Nisi and Absolute to 

Dissolve 762 

XIX. — Dissolving 763 

XX. — Overruled by Other Proceed- 
ings 764 

XXI. — Granted Before Answer 764 

XXII. — Answer to 764 

XXIII. — Affidavits Foe and Against.. 765 

XXIV.— Common 765 

XXV. — Staying Proceedings at Law.. 766 

1 , Generally 766 

2, In Ejectment Casts 767 

3, To Stay Execution 767 

4, In Case of Fraud 768 



6, Sestraininff Trespass 768 

6, To Stay Trial and Extend the 
Common Injunction 768 



I. — AVhbn Granted. 

Thp jurlidictiori of the court to restrain, by in- 
junction, an act which the defendant is, by con- 
tract, bound to abstain from, is not confined to 
c.isrs in which there are either no other executory 
terms in the contract, or none which a court of 
equity has not the means of enforcing. 
.. If a bill states aright or title, in the plaintiff, to 
the benefit of a negative agreement, on the part 
of the defendant, or of his abstaining from a given. 
act, the court will equally interfere, by in)unc- 
tion, whether the right be at law or under an 
agreement, which cannot be otherwise brought 
under its jurisdiction. — Dietrichsen y. Cahburn, 
2 Phil. 52. 

It appeared that a railway company had neither 
the intention or the means, nor any probability 
of obtaining the means, of completing the whole 
of the line authorised by their act, but they ap- 
peared to have the means and intention to com- 
plete a part only. An injunction was granted, at 
the instance of a shareholder, in the form of re- 
straining the company from applying the funds 
in the construction of the part only, or otherwise 
than with the view and purpose of completing 
the whole. — Cohen v. Wilkinson, 12 Beav. 138. 

Principles which ought to regulate the exercise 
of the jurisdiction by injunction. — Spottiswooda 
V. Clarke, 2 Phil. 154. 

An order for an injunction to restrain commis- 
sioners, under a Local Drainage Act, from signing 
their final award, and from proceeding to enforce 
payment of rates, although the act gave jurisdic- 
to the Quarter Sessions, affirmed, on appeal ; but 
the Lord Chancellor attached to it the condition 
of bringing the money into court. — Armitatead v. 
Durham, 11 Beav. 656. 

If an agreement consists of two distinct parts, 
one of which the court can enforce, but not the 
other, and a bill is filed simply for an injunction 
to restrain the violation of the former part, the 
court will grant the injunction, notwithstanding 

it would not enforce the agreement in toto. 

Bol/e V. Bolfe, 15 Sim. 88. 

The provisional directors of a Joint Stock Com- 
pany having, without theauthority of the plaintiff, 
published a prospectus, stating him to be a trustee 
of the company, were restrained by injunction.— 
BoiUh V. Webster, 10 Beav. 561. 

The 25th Article of the 16th of the Orders of 
May, 1845, does not extend to injunction causes. 
—Hughes v. Thomas, 2 Coll. C. C. 239. 

On a motion made on behalf of the minority, 
for an injunction to restrain the majority of the 
members of a corporation from surrendering their 
charter, with a view to obtain a new charter, 
for an object different from that for which the 
original charter was granted. The court granted 

the injunction until the hearing Wardy. The 

Society of Attornies, 1 Coll. C. C. 370. 

Mandatory injunction (in effect) compelling a 
railway company to pull down walls which they 
had built, in order to prevent another railway 
company from crossing the line.— Great Norik 
of Ettgland, ^c. Junction Railway Company v, 
Clarence Railway Co., I Coll. C. C. 507, 

A railway act gives power to the A. company 
to build a bridge across the line of the B. com- 
pany, provided that the width between tibe 
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abutments of the bridge is not less than twenty- 
six feet. At the point where the bridge is to be 
built, the land of the B. .company is forty-seven 
feet wide. The A. company have no right, 
within the meaning of the act, to build the abut- 
ments of their bridge upon the land of the B. 
company, but having purchased adjoining land 
for that purpose, they have a right, at law, to the 
temporary use of the land of the B. company for 
the purpose of their Building, and — Quare : 
Whether this court, on motion ,for an injunction 
to restrain the obstruction of the works, has not 
jurisdiction to award and secure to them posses- 
sion of such temporary easement. — Id. 

To entitle one party to an order for an injunc- 
tion anS receiver agaiiist'his co-partner, he must 
either shew a dissolution, cr facts which, if 

S roved at the hearing, would entitle him to a 
ecree for dissolution. — Smith v. Jeyes, i Beav. 
603. ' - . 

Under special circumstances, an injunction 
was granted, on the application of a defendant 
against a co-defendant. — Edgecumbe v. Carpenter, 
1 Beav. 171. 

Equity ■ confessed on the answer. — Bentick v. 
Willink, 2 Hare, 1. 

In a siiit for the specific performance of an 
agreement for the sale of the next prissentation 
to a living, the court will .restrain the bi'shopjof 
the diocese from taking advantage- of a lapse 
pending the s\jit.-'^Nicholaon v. Knapp, 9 Sim. 
326. ■ -■ .'.- ' '• > ." 

Where a receiver had been appointed civer 
premises held under a lease, containing a cove- 
nant, declaring the lease void in certain events 
therein specified, and a tenant held under a sub- 
lease, containing a similar covenant, the court, 
upon motion by the receiver, restrained the 
tenant, under the sub-lease, from doing an act 
whereby the title of his lessor might be evicted. 
— Mason v. Mason, Fl. & K. 429. 

Injunction granted to restrain an archbishop 
from collating, by way of lapse, to a deanery, 
pending a suit in the Consistorial Court, re- 
specting the presentment by the chapter. — Daly 
T. ArcM>is>u>p of Dublin, Fl. & K. 263. 



n. — When Refused. 

The directors of a railway company, with the 
concurrence of a majority of the shareholders, 
on finding the original undertaking impracticable, 
proceeded to construct a small portion only of the 
works. On an application by an individual 
shareholder, on behalf of himself and the other 
shareholders, for an injunction to restrain this 
proceeding, the court refused to interfere, on the 
ground of the acquiescence of the plaintiff; and 
also, that the other shareholders had, foi- eighteen 
months previously to filing the bill, known, or 
had the means of knowing, the acts complained 
of. — Graham v. The Birkenhead, Lancashire, ^ 
Cheshire Junction Railway Co., 2 Mac. & Gor. 146. 

The court refused, upon an interlocutory ap- 
plication, to restrain, by injunction, a banking 
company from returning to the Stamp Otfice, 
under 7 & 8 Vie. c. 113, among the names of the 
shareholders in the company, the name of a 
person who, by his bill and affidavit, alleged facts 
to shew that he had ceased to be a shareholder, 
his case not being perfectly clear on the evidence. 
— Bullock V. Chapman, 2 De G. & S, 211. 



A bill filed by certain members of a lodge, 
forming part of an association called the " Inde- 
pendent Order of Odd Fellows," (which consists 
of many corresponding lodges and many thousand 
members), against other members of the lodge, 
complaining of being excluded from the lodge, 
and praying for a deelaiation that such exclusion 
was illegal and void; and for an injunction to 
restrain the defendants from applying a sum of 
£148 3s. 4d. otherwise than according to the 
rules of the lodge ; and for an account (if 
nfasessary) of all the property and funds of the 
lodge, and ai declaration of the rights and interests 
of the parties, and for all necessary directions for 
giving effect thereto, and for an injunction and 
reojiv^r, and general relief. Held, on demurrer, 
not to be a case in which an injunction would be 
proper without other relief, or without view to 
relief. .Held, also, that it does belong to the 
functions of the court to make a decree, con- 
taining declarations of right alone, or in such a 
case as the above, a declaration of right and an 
injunction only. Held, further, that the only 
relief sought, independently of this injunction, 
was such as the court could not grant with the 
parties then befo're it ; and that, as the defect 
could not be remedied without rendering this 
suit unmanageable, leave to amend ought to be 
given. Qware ( 'Whether the above association 
is legal ; and whether a court of equity will 
recognise a contrast, of an association which, 
though morally laudable, is, from the number of 
persons concerned in it, or otherwise, of such a 
nature as not to enable any of the established 
judicatures to deal withit beneficially, or whether 
such associations must not be left to regulate 
themselves by a moral rule, without judicial 
interference. — CUmgh v. RatcUffe, 1 De G. & S. 
164. 

Shareholders in an. incorporated navigation 
company, filed a bill to restrain the committee of 
management from entering into, or carrying into 
effect, an agreement with the trustees of a pro- 
jected railway company, for amalgamating the 
two undertakings. On the motion for an in- 
junction, it appeared, from the defendant's affi- 
davits, that the corporate seal of the navigation 
company had been affixed to the agreement 
with the railway trustees : — Held, that the 
railway trustees were necessary parties to the 
suit, and the motion ordered to stand over, 
with leave to amend the bill, by making them 
parties. 

On the motion beingrenewed upon the amended 
record, the court refused the injunction, the navi- 
gation company and the committee of manage- 
ment undertaking not to apply any further part 
of the funds of the navigation company in any 
manner unauthorised by the navigation acts, 
unless under the authority of parliament ; and all 
the defendants undertaking to consent to the 
plaintiffs being treated as persons entitled to 
oppose the railway bill in Parliament — Quaere: 
Whether a cestui que trust can have an injunction 
to restrain the trustees from assenting to a bill in 
Parliament. — Parker v. The Rivet- Dunn Navi- 
gation Co., 1 De G. & S. 192. 

The proprietor of a pier erected under the 
powers of an Act of Parliament, which were to 
be exercised during a certain period, was au- 
thorised by the act to demand certain specific 
tolls, for the use of the pier, when completed. 
By an agreement betweeen him and a railway 
company, he agreed to complete his pier at a 
considerable earlier time than he was bound to 
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do by the act, and the company agreed to com- 
plete a branch railway to the pier by the same 
time; but the agreement contained no stipu- 
lations as to opening the pier or railway, or as to 
the terms on which the pier was to be used. The 
owner of the pier completed it accordingly, but 
refused to permit the railway company to use it, 
except upon terms to which the company declined 
to accede. The court refused to grant, on motion, 
an injunction, restraining the owner of the pier 
from obstructing the use of it by the company at 
the statuary tolls. — Fumess Bailway Cb.,T. Smith, 
1 De a< & S. 299. 

Injunction to prevent a chemist from selling a 
quack medicine, under a false and colourable 
representation, that it was a medicine of the 
plaintiff, an eminent physician — refused. — Ciairk 
V. Freeman, 11 Beav. 112. 

The court will not interfere, by injunction, to 
prevent the publication of a libel. — Id. 

Where a bill is filed by some, " on behalf, 
&c.," an injunction which restrains proceedings 
against persons, not named parties to the record, 
is irregular — Per The Lord Chancellor. — Armatead 
V. Durham, 11 Beav. 556. 

The circumstance, that a party is commencing 
operations avowedly for a purpose which another 
considers to be injurious to him, and illegal, does 
not warrant the latter in applying for an injunc- 
tion, unless the circumstances of the case at the 
time when the motion is made, are such as to 
enable the court either to form its own opinion as 
to the legality of the meditated purpose, or to 
put that question into a course of immediate trial, 
and, therefore, where that is not the case, the 
motion will not be allowed to stand over till the 
purpose has been so far executed^ as that its 
character may be judged of, but will be at once 
refused.— ffar/-_-s v. Tai'lor, 2 Phil. 209. 

Sembk : This court will not restrain a creditor 
of a joint stock company firom enforcing payment 
of his debt against an individual shareholder, on 
the ground, merely, that the creditor is himself a 
shareholder, and, therefore, liable to contribute, 
as such interference would defeat the rule at 
law, which, for convenience, enables creditors of 
such companies to recover their debts by that 
form of proceeding. — Bheam y. Smith, 8 Phil. 
726. 

The pendency of a suit in the Ecclesiastical 
Court, to have a probate or letters of adminis- 
tration recalled, is not, of itself, a sufficient ground 
to induce the court to grant an injunction and 
receiver against the personal representative.— 
Connor v. Connor,15 Sim. 599. 

Semble: The court wiU in no case interfere 
upon an interlocutory application, to prevent a 
party from enforcing a legal right, vrithout 
putting the party applying, upon such terms as 
will enable liie court to do justice to the party 
restrained, in the event of the plaintifl, in equity, 
failing to make out a case for equitable relief at 
the hearing. — Sanxter v. Foster, I Cr. & Ph. 
302. 

Distinction between the effect of acquiescence 
upon a motion for an injunction, and on a de- 
murrer. In the former case acquiescence merely 
prevents the special protection by injunction, 
but in the latter, it must be such as to disentitle 
the plaintiff to any relief whatever. — Gordon v. 
The Cheltenham Railway Co., 6 Beav. 229. 

An injunction cannot be sustained against the 
agent of a foreign government, whose business in 
this country is only that of settling certain claims 
upon the foreign government, and whose acts in 



that capacity are done entirely under the con- 
trol of the ambassador of the foreign < country, 
resident in this country. — Service v. Caateneda, 2 
Coll. C. C, 66. 

Injunction, in a suit for specific performance, 
to restrain a vendor from selling or letting the 
estate,refused. — Turner v. Wright, i Beav. 40. 

The court refused^ at the instance of a creditor, 
resident in England, of a deceased trader in 
Mndeira, to restrain the agent of the adminis- 
tratrix in England, from sending over the in- 
testate's money and effects to Madeira, the 
intestate's estate being the subject of a suit in 
Madeira. — Wallace v. Campbell, i Y. & C. 167. 

The owner of land, upon which a railway com- 
pany, incorporated by Parliament, are about to 
enter, is not entitled to an intulocutory injunction 
to restrain them from so entering, if by his silence 
and conduct he has permitted the company to 
carry on their works, upon the supposition that 
they were entitled to en'ter on, and take, the land 
in question. — Greentt^hy. The Manchester and 
Birmingham Railway Co., 3 Mylj & Cr. 784. 

The court will not grant an injunction, upon 
the application of a receiver, to restrain a con- 
tractor, under the 6 & 7 Will. 2, c. 116, s. 162, 
from quarrying stones, for the purpose of the 
public works, in the lands over which the re- 
ceiver is appointed. — O' Kelly v. Greggt 1 Jon. & 
Ca. 76. 

Where a bill was filed by a parishioner, on 
behalf of himself and all others, for an in- 
junction to restrain the defendant, the rector of 
the parish, from building a school-house in the 
church-yard. The court refused the injunction, 
the inquiry not being one of an irreparable 
nature. Semble : The court has no jurisdiction 
to interfere at the instance of a parishioner.'^ 
Earl of Fitzwilliam v. Moore, PI. & K. 287. 



m. — Service and Obdeii Fob. 

Where the matter in dispute is distinctly raised 
by a motion for an injunction, and is ready for 
decision, the right should be declared, and the 
injunction founded upon such declaration that 
the order may inform the defendant, what the 
opinion of the court is as to the limits of his right. 
— Cother y. Midland Railway Co., 2 Phil. 469. 

November, 1847, an order was made for an 
injunction, but was not drawn up. Upon an ex 
parte application in April, 1849, to have it drawn 
up ; Held, that notice of the application must be 
given to the defendant. — Bateman v. Wialt, 11 
Beav. 687. 

Substituted service of an injunction ordered.— 
Kirkman y. Honnor, 6 Beav. 400. 

A defendant's clerk in court, is not his agent, 
for the purpose of receiving notice of an injunc- 
tion granted in the cause. — Gooseman y. Lann, 
10 Sim. 617. 

After answer, the original bill was amended, 
and the defendant obtained time to answer it ; 
the plaintiff then gave notice of motion for a 
special injunction, and filed affidavits in support 
of it. The motion coming on, the defendant 
obtained time to answer the affidavits, and then 
filed both her answer and affidavits, in opposition. 
Held, that the second answer must be treated as 
an affidavit, and that the affidavits in support of 
the motion, might be used to qualify the second, 
but not the first answer. — Maden v. Veevers, 5 
Beav. 503. 

Personal service of a notice of motion of an 



758 Injunction, Against Nuisance, PRACTICE. Waste and Breach of Covenant. 



•injunction, granted under special circumstances. 
— Mills V. Pearson, 4 Y. & C. 468. 

A motion for an injunction and receiver is irre- 
gular, where the plaintiff amends his bill between 
the time of giving notice of moving, and the time 
of bringing on the motion. — Gmtthwaite v. Rippon, 
1 Beav. 64. 

The common order for an injunction in an in- 
terpleading suit, is irregular, if it does not make 
the issuing of the injunction dependent on the 
payment of money, — Pauli v. Von Melle, 8 Sim. 
327. 

The plaintiff had made a new sort of mixed 
tea, and sold it under the name of " Howqua's 
•Mixture," but as he made false statements to the 
public, as to the teas of which this mixture was 
composed and as to the mode in which they 
were procured — the court refused to restrain the 
defendant from selling tea uijder the same name, 
■until the plaintiff had established his titlfe kt law. 
— Pidding v. How, 8 Sim. 477. 

Pending a notice of motion for an injunction to 
stay an aution, the plaintiff amended his bill under 
an ' order, obtained as of course : — Held, that he 
had waived the prior Botioe. — Marten v. Fust, 8 
Sim. 199. 



IV. — Against Ndisasto-b. 

Injunction to restrain the erection of gas works 
in the vicinity of the plaintiff's residence, refused ; 
it being uncertain whether, uppn the completion 
of the works, the manufacture of gas would 
prove a nuisance. — Hat/nesv. Taylor, 10 Beav. 75. 

Where a work is going on, wh«;h, though not 
in itself a nuisance, will manifestly end in opera- 
tions presenting such a nuisance as this court 
restrains, this court will interfere at once. — Id. 

An injunction to restrain the workir^ of 
valuable mines, refused, under the circumstances, 
on condition of the defendants making certain 
admissions, for the purpose of enabling the plain- 
tiff to bring an action, although there was reason 
to apprehend that, if the working was continued, 
the plaintiff's houses upon the surface would be 
t )tally destroyed, or irreparably damaged before 
the legal right could be decided. — Milton v. The 
Earl of Granville, 1 Cr. & Ph. 283. 

On a bill for an injunction to protect the plain- 
tiff's coal mines from injury, by water flowing 
to them from the defendant's colliery, the court, 
on motion, granted an injunction restraining the 
defendants from working their coal mines in any 
places which might injure or endanger the plain- 
tiff's mines until answer or further order, liut gave 
no directions for the trial of the right in a court 
of law. The parties went into evidence, and the 
cause was brought to a hearing, when the court 
refused, until the plaintiffs had established their 
right at law to make the injunction perpetual, 
but retained the bill for a year, giving the plain- 
tiffs liberty to bring such action as they might 
be advised, continuing the injunction in the 
meantime. — TAe Duke of Beaufort v. Morris, 6 
Hare, 340. 

Injunction granted prohibitory in form, but 
mandatory in its effect. — Earl of Mexborough v. 
BoiBer, 7 Beav, 127. 

Tenant of a mine, restrained, on motion, from 
permitting a communication with an adjoining 
mine, to continue open, and water to flow through 
the same, the effect intended being to compel the 
defendants to close the communication. — Id. 

Injunction granted on information and bill, 



upon the ground of public nuisance, to restrain 
the magistrate of a county from cutting the 
timbers supporting the roadway of a bridge, 
which timbers and roadway, at the place proposed 
to be cut, were within their jurisdiction, but of 
which the other extremity was within the juris- 
diction of a different county. 

Principles on which Courts of Equity interfere 
by injunction in cases of apprehended nuisance 
to the public, — Att. Gen. v. Forbes, 2 Myl. & Cr, 
123. 



V. — Against Waste. 

A devise of a park to successive tenants for 
life, with remainder in tail, containing a proviso, 
that neither a specified tenant for life, nor any 
other ; person should mow any part of the park ; 
but there was no executory devise over in the 
event cf this restriction being broken. Held, that 
the restriction was one which might be enforced 
by injunction. — Blagrave v. Blagrave, 1 De G. 
& S. 252. 

After decree in a foreclosure suit, » mortgagor 
in possession began to commit waste ; he was re- 
strained by injunction, though no inj unction was 
prayed by the bill. — Goodman v. JGne, 8 Beav. 
379. 

Order made in a summary way, to restrain a 
person, not a party to the suit, to whom the re- 
ceiver had let a farm, part of the estates in the 
cause, from removing hay, straw, &c., therefrom. 
— Walton v. Johnson, 15 Sim. 352. 

Injunction to restrain a party, claiming \>j an 
adverse legal title, from committing acts of tres- 
pass alleged to be productive of irreparable waste, 
refused, under the special circumstances of the 
case. — Haigh v. Jaggar, 2 Coll. C.C, 231. 

The court will not, on the application of a 
mortgagee out of possession, restrain the mort- 
gagor from proceeding to fell timber growing 
upon the mortgaged estate, unless the security 
is insufficient. — King v. Smith, 2 Hare, 239. 

What proportion the value of the mortgaged 
property should bear to the mortgaged debt, in 
order to be deemed a sufficient security within 
the rule under which the court acts, in restraining 
waste by the mortgagor — Quiere. — Id. 

An injunction to restrain the pulling down of 
houses, granted on an ex parte motion, although 
the defendants had not appeared. — Pelley v. The 
Eastern Counties Rallujay Co., 8 Sim, 483. 

Where a Ian ilovd filed a bill against his imme- 
diate tenant, to restrain him from cutting turf 
for sale, on a valuable bog, appurtenant to the 
lands demised, and the tenant put in an answer, 
stating that he had never himself been in the 
actual occupation of any portion at the lands ; 
that he never, by himself or any of his agents, 
had committed the waste charged by the bill, and 
that, if his sub-tenants had cut turf for sale or 
otherwise, he was unable to restrain them from 
so doing ; the practice having existed previously 
to the lands coming into possession: — Held, 
that, although it did not appear whether these 
tenants were merely tenants from year to year, 
or had any greater interest, the injunction could 
not issue as they were not before the court. — 
Lurd Norbury v. Alleyne, 1 Dru. & Wal. 337. 



VI. — AOAINST BttEAOH OP COVENANT. 

InjunctiQn;granted to restrain defendant from 
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being concerned for any of the plaintiff's clients, 
contrary to his covenant. — NichoUs v. Strettan, 
7 Beav. 42. 

A., being seised in fee of a house and piece of 
open land near to it, sold and conveyed the house 
to B., and covenanted for himself, his heirs, and 
assigns, that no building whatever should at any 
time thereafter, be erected on the piece of land. 
He aflerv\rards sold and conveyed the piece of 
land to M., in fee, and took a covenant from him, 
in the terms of that which he himself had entered 
into with B. The house, after divers me««e con- 
veyances, became vested in X., in fee ; and the 
piece of land, after one mesne conveyance, be- 
came vested in Y. in fee. Y., before the land 
was conveyed to him, had notice of the covenant, 
but notwithstanding, he began to build upon the 
V&nA. The court, at the suit of X., restrained 
him from continuing the building. — Mann v. 
Stephens. 15 Sim. 377. 

The lessee of an inn covenanted to use and 
keep it open as an inn during the term, and not 
to do any act, whereby the licences might become 
forfeited. The lessee having threatened to do 
certain act inconsistent with the first branch of 
the covenant, the lessor obtained an ex parte 
injunction, restraining him from discontinuing 
to use and keep open the premises as an inn, 
and from doing any act whereby the licences 
might become forfeited, or be refused. But the 
injunction was afterwards dissolved, the court 
having no jurisdiction to restrain a person from 
discontinuing to use premises as an inn, which 
was the same in effect as ordering him to keep 
an inn, and no intention having been shewn, on 
the part of the defendant, to violate the negative 
part of the covenant. — Hooper v. Brodrick, 11 
Sim. 47. 

Injunction to restrain the breach of a farming 
covenant. — Feming v. Snook^ 5 Beav. 2-50. 

The plaintiff was lessee of a coal-mine, at the 
rent of £300 a-year, and subject to a royalty of 
IDs. for every wey of coals raised in each year 
above six hundred, that being the quantity con- 
sidered to be paid for by the £300 a-year, and 
the plaintiff was authorized to determine the 
lease, on the coal being worked out. The plaintiff 
worked the mine for several years, and when it 
was nearly exhausted, he was prevented by 
accidents and defects in it, from continuing to 
work it, except at a ruinous expense. The court 
refused to restrain the defendant from suing for 
the rent of £300 a-year, although the plaintiff' 
offered to pay him 10s. per wey for all the re- 
maining coal. — Phillips v. Jones, 9 Sim. 519. 

A lease of several denominations of lands, in 
respect of which different rents were reserved and 
part of which appeared to be ancient meadow, 
contained a covenant, on the lessee's part, not to 
bum the demised premises, or any part thereof, 
tinder the penalty of £ 1 per acre, to be recovered 
as the reserved rent for every acre so burned ; the 
assignee of the lease threatened to bum part of 
the premises, insisting "upon the right so to do 
under the said covenant, upon payment of the 
sum spedified therein, as liquidated damages : — 
Held, that he was not entitled to do so, and that 
the court would interpose by injunction, to 
restrain him from so doing. Where the covenant 
is not to do a particular act, and a penalty, or 
forfeiture is annexed to the doing of that act ; 
this penalty does not authorise the party to do 
the act, and before the act is done this court will 
restrain him by injunction, but if the act is done 
the penalty mnst be paid, and the amount is 
unimportant. If a party covenant not to do a 



particular act, he cannot protect himself from 
discovery if he has done the act, by alleging that 
there was a penalty attached to the pertbrmance 
of such act. Discussion upon the cases of 
Maxwell t. Michell, Ir. Eq. K. 359 ; Burne v. 
Madden, Lloyd & G. temp., Plunkett, 493 ; and 
Molony v. Quail, 4 Law,Kep, N. S. 107. — French 
V. Macale, 2 Dru & W. 260 ; 1 Con. & L. 469. 



VII. — Against Ixpkinoembnt op Patent. 

Upon the invasion of a patent right, the party 
complaining has a right to the protection of an 
injunction, although the other party may pro- 
mise to commit no further infringement, and may 
offer to pay the costs of preparing the bill ; and if 
the defendant do not, after injunction ob- 
tained, offer to pay the costs of it, the plaintiff 
may bring the suit to a hearing, and will be 
entitled to the costs of the suit — Qucere : Whether 
in such a case, the court will give an account of 
damages. — Geary v. Norton, 1 De G. & S. 9. 

A special injunctipn, on notice, to prevent the 
infringement of a patent, refused, on the ground 
of delay, notwithstanding the court had a strong 
impression in favour of the plaintiff's right. An 
injunction was refused, and the plaintiff put to 
establish his legal right ; he was siiccessful on 
the trial, but the defendants tendered a bill of 
exceptions. An injunction was granted, under 
the circumstances, before the bill of exceptions 
had been disposed oi.—Bridson v. Benecke, 12 
Beav. 1. 

The court trill not generally, in doubtful cases, 
restrain, by injunction, the infringement of an 
ascertained legal right, until its validity has been 
established by an action at law ; but, secus, where 
there has been long uninterrupted enjoyment, 
under a patent, that being regarded as prima facie 
evidence of title. 

When the court grants an injunction, the order 
ought not merely to direct that an action shall 
forthwith be brought, with liberty to the parties 
to apply in case of delay ; but to give such direc- 
tions of its own, in the first instance, as will 
insure the speedy trial of the action. 

An injunction granted, pending an action to be 
brought by the plaintiff, for the speedy trial of 
which special directions were given, was dis- 
solved, on the ground of the plaintiff not having 
duly complied with those directions. — Stevens v. 
Keating, Phil. 333. 

In a patent case, a motion for an injunction, 
was ordered to stand over for the plaintiff to bring 
an action to establish his right. The plaintiff 
obtained a verdict, but the defendant tendered a 
bill of exceptions, which could not be determined 
without some considerable delay. Upon the 
motion being removed, the court, under the cir- 
cumstances, ordered it to stand over till the bill 
of exceptions had been disposed of. — Bridson v. 
M' Alpine, 8 Beav. 229. 

Principles on which the court proceeds upon 
an application for an interim injunction in 
patent cases, — Id. 



Vin. — AOAINST DiSTDRBING POSSESSIOK. 

A bill for an injunction to restrain defendants 
from disturbing plaintiff in his possession of 
ferries, cannot be sustained as a possessory bill, 
unless there be an averment of three years pos- 
session. A statement, that the plaintiff had 
recovered judgment against one of the defendants 
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in an action brought for disturbing him in the 
enjoyment of the said ferries, is not suffieient.-^ 
Hemphill v. M'Kenna, 2 Con. & L. 76. 

A bill containing no prayer for an answer or 
for subpcBna, cannot be sustained as a common 
bill for an injunction upon title. — Id, , 

A plaintiff in applying, ex parte, for an in- 
junction, is bound to state all the facts fairly, and 
if any material one be suppressed, it is ground 
for dissolving the injunction with costs in the 
court below, and in this court.— ^I(?. 



IX. — ^Against Infringement op Copyright. 

The maker, and owner of etchings, which have 
never been exhibited or published, and of which 
no impressions have been made, except for his 
private use, but impressions whereof have, by 
improper and surreptitious means, come into the 
possession qf other parties, is entitled to an in- 
junction, not only to restrain those parties from 
exhibiting those impressions, and from pub- 
lishing copies of them, but also to restrain them 
from publishing a catalogue, compiled by them- 
selves, in which an enumeration and descriptive 
account of those etchings is Contained ; and that, 
although there is no violation of any, contract, 
either express or implied, between the owner and 
the compilers of the catalogue. Where A. 
and B; were respectively the makers and owners 
of several etchings, of which a catalogue was pro- 
posed to be improperly published, by a person 
who had surreptitiously obtained copies of the 
etchings ; and a bill was filed by A. against the 
publisher of the catalogue, A. was held to be 
entitled to an injunction to restrain the publi- 
cation of the catalogue generally, not only so far 
as it related to his own etchings, but likewise so 
far as it related to those of B. also. — Prince Albert 
T. Strange, 1 Hall. & t. I. 

Where a party seeks to restrain an infringe- 
ment of his copyright, it is not necessary for him 
to specify, either in his bill or affidavit, the parts 
of his work which he considers to have been 
pirated, although he does not claim copyright 
in all the passages which are the same in both 
works. — Sweet v. Maugham, 11 Sim. fil. 

Where an injunction, restraining an infringe- 
ment of copyright is continued, subject to the 
plaintiff bringing an action, the court will not 
allow the defendant to continue the sale of his 
work, he keeping an account, unless the plaintiff 
will consent. — Id. 

The defendants published a work, containing 
an original essay on modern English poetry, 
biographical sketches of forty- three modern poets, 
and selections from their poems, amongst which 
were six short poems, and parts of longer poems, 
the copyright whereof belonged to the plaintiff. 
The selections constituted altogether the bulk of 
the defendant's work, but were alleged to have 
been introduced into it, for the purpose of illus- 
trating the essay. The court restrained the pub- 
lication of the defendant's work as being an 
infringement of the plaintiff's copyright. — Camp- 
bells. Scott, 11 Sim. 31. 

In 1830, A., a foreigner, a native of Paris, 
made a legal assignment of his copyright in an 
opera, to L., resident in England, and L., in the 
same year, sold his interest to C, without exe- 
cuting any written memorandum. C. died in 
1834, and in 1836, C.'s executors obtained legal 
assignment. In the meantime copies of the full 
score had been imported into England, and sold 



in London by several tradesmen. In 1841, P. 
published and sold the overture of the opera in 
London : — Held, that C.'s executrix could not 
maintain an injunction against P. for pireicy. — 
Chappell v. Purdai/, 4 Y. & C. 486. 

Qiuere : Whether, after a foreigner has pub- 
lished in a foreign country, he can, at common 
law, assign his copyright, limited to GreatBritain, 
to a British subject, so as to give the assignee the 
benefit of the statutes relating to copyright. — Id, 

A court of equity, where justice requires it, 
will grant an injunction to restrain a piracy, on 
the application of a person having only an equit- 
able title. — Id. 



X. — Against Sailing of Ships. 

Whether the court vrill grant an injunction, 
restraining a party from taking a ship to any 
other than a certain port, thereby, in effect, com- 
pelling him to proceed to such port — Qttare. — 
Lidgett v. Williams, 4 Hare, 465. 

The plaintiffs, who were part-owners of the 
ship, having founded their title to relief on their 
rights as charterers, and stated that they were 
managing owners, not for the purpose of relief as 
managing owners, but in in order to protect their 
rights as charterers, are not entitled to an in- 
junction, founded merely on their right as 
managing owners, bnt can be entitled to such 
injunction, only on the foundation of their rights 
as charterers. — Id., 4 Hare, 464. 



XI.— ^Against Solicitor Practising. 

Injunction granted to restrain a solicitor who 
had sold his business on those terms, from prac- 
tising in any part of Great Britain, and from 
endeavouring to induce any persons who were 
clients of the former and present firm, to cease to 
employ the latter as their attornies or solicitors. 
— Whittaker v. Howe, 3 Beav. 383. 



XII.-^Against Solicitor Acting Against 

Client. 

A., a solicitor, had been employed by B. to 
negociate and conclude an agreement on her 
behalf. Disputes then arose between them as to 
A.'s bills of costs, which he procured to be taxed 
and reduced. A suit was subsequently com- 
menced by C. against B., the object of which was 
to set aside the agreement, and in which A., and 
D., who had lately become his partner, were 
solicitors for C. The court restrained A. and D. 
from acting as solicitors of C, in the suit ; and 
restrained A. from communicating to C. any in- 
formation relating to the agreement that had 
come to his knowledge confidentially, as the 
solicitor of B. — Davies v. Cloitgh, 8 Sim. 262. 



Xm. — Against Using Trade Marks. 

If a plaintiff coming for an injunction to 
restrain the use of his trade marks, appears to 
have been guilty of misrepresentations to the 
public, the court will not interfere in the first 
instance. — Perry v. Truefitt, 6 Beav. 66. 

Injunction to restrain a party from making and 
sending to Turkey, watches having the plaintiff 's 
name.or the word "warranted" engraved thereon, 
in Turkish ,charaoters, in imitation of the plaintiffs 
watches. — Gout v. AUplogler, 6 Beav. 69, n. 

In a suit, for an injunction against the use, by 
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the defendants, of a certain name and mark upon 
their goods, the defendants admitted the ase of 
the name and mark, but said it was their true 
name, and that they were entitled so to use it. 
The plaintiffs, without moving for the injunction, 
went into evidence in equity. At the hearing of 
the cause, the court being of opinion that the 
evidence did not establish the plaintiff's right to 
the injunction, but that it shewed the defendants 
to have used the name and mark in question, on 
their goods, in a manner which might lead pur- 
chasers to understand falsely that the goods were 
manufactured by the plaintiffe, gave the de- 
fendants the option, either of having the bill 
dismissed against them, without costs, or, of 
having the right tried at law,— iJoolyers v. Nowill, 
6 Hare, 323. 

The bill being retained for a year, with liberty 
to the plaintiffs to bring an action at law, the 
action was brought, and the plaintiffs recovered 
a verdict. The court then granted the injunc- 
tion, and ordered the defendants to pay the costs 
at law and in equity, except the costs of the 
evidence in equity. — Id, 

The court will grant a perpetual injunction 
against the use, by one tradesman, of the trade 
marks of another, although such marks have 
been so used in ignorance of their being any 
person's property, and under the belief that they 
were merely technical terms. — MiUitigtan v. Fax, 
3 Myl. & Cr. 338. 

Injunction granted to restrain the defendant 
from running an omnibus, having upon it such 
names, words, and devices, as to form a colour- 
able imitation of the words, names, and devices, 
on the omnibuses of the plaintifife. — Knott v. 
Morgan, 2 Keen. 213, 



XIV. — Gr4NTEd, Though Not Peated Foe bt 
Bill. 

Excepted case in which an injunction was 
granted, though not prayed for by the bill. — 
Blomfield v. Eyre, 8 Beav. 250. 



XV. — Beba-OH op. 



By the terms of an injunction, A. B. was re- 
strained, but it did not extend to " his servants 
and agents." A motion to commit his agent, 
C. D., for breach of the injunction : — Held, irre- 
gular; but — Semble : That he might be proceeded 
against for a ".contempt," if he, knowingly aided 
and assisted A. B. in breach of the injunction. — 
Lord Wellealey v. The Earl of Mornington, 11 
Beav. 180. 

An injunction was granted against A., re- 
straining him (but not expressing his servants 
and agents) from cutting timber. B., who was 
A.'s agent, with knowledge of the injunction, 
cut the timber: — Held, that B. might be com- 
mitted for the contempt, though not for breach, 
of the injunction. — Id., 11 Beav. 181. 

It is a breach of an injunction to stay trial, to 
obtain an order to change the venue in an action. 
— Pariente v. Bensusan, 13 Sim. 522. 

After an injunction had been granted, restrain- 
ing a defendant from permitting a certain inju- 
rious effect to be produced by a given cause, 
(but not otherwise restraining any definite act) 
the apprehended injury took place, but the de- 
fendants denied, to the best of their belief, that 
it arose from the alleged cause ; and the court, 
under such circomstances, refused to treat the 



defendants as contumacious, until it should have 
been conclusively determined, by a verdict at 
law, that the injury complained of was produced 
by the cause assigned. — Dawson v. Paver, 5 Hare, 
424. 

The verdict of a jury on the trial of one issue, 
had found that the torbidden cause would pro- 
duce the effect ; but, inasmuch as a new trial of 
the issue had been directed, the court would not 
treat the verdict of the jury, on the first trial, as 
sufficient evidence to connect the cause with the 
effect, for the purpose of proceeding as upon a 
breach of the injunction. — Id. 

After the first proclamation had been made; 
under a writ of exigefaoiaa, which the defendant 
had issued, in an action which he had brought 
against the plaintiff; the plaintiff served the 
defendant with the common injunction. The 
sheriff, upon receiving notice of the injunction, 
applied to the defendant's solicitor for instruc- 
tions as the course which he was to pursue, but 
the solicitor said he had no instructions to give ; 
upon which the sheriff proceeded to make three 
of the remaining proclamations :— Held, that the 
defendant had been guilty of a contempt. — 
Woodley v. Bodington, 9 Sim. 214. 

If a party who, together with others, has been 
restrained, by injunction, from doing a particular 
act, is afterwards present aiding and abetting, 
when that is done which the injunction has pro- 
hibited, he is guilty of a breach of the injunction. 
— St. John's College, Oxford, v, Carter, 4 Myl. 
& Cr. 497. 



XVI. — Perpeiuai,. 



An injunction granted to restrain the de- 
fendant, who had removed the partnership books 
from the place of business, from keeping them 
at any other place. — Greatrex v. Greatrex, 1 De Gr. 
& S. 692. 

Qiieere: Whether the present practice of the 
court is, in any case upon motion (not ex parte), 
to grant an injunction for the purpose of pro- 
tecting a legal right which is not admitted, with- 
out providing, by the order, for the trial of the 
right in a court of law. — The Duke of Beaufort 
V. Morris, 6 Hare, 349. 

The circumstance that the defendants submit 
to an inj unction, granted upon an interlocutory 
application, and that none of the acts complained 
of were subsequently repeated, is no objection to 
the injunction b^ii^S niade perpetual at the 
hearing of the cause. — Id., 6 Hare, 350. 

Where a partner had abstracted a partnership 
book from the counting-house of the firm, con- 
trary to an express covenant contained in the 
deed of partnership. Sir C. C. Pepys, Master of 
the Rolls, granted an injunction, restraining him 
from continuing to violate the covenant, and 
this was continued by Lord Langdale, at the 
hearing of the cause on the 28th February, 1833. 
— Taylor v. Davis, 3 Beav. 388. n. (e). 

In the year 1827, a bond, to secure the pay- 
ment of a sum of money, was given to S. by L. ; 
M. joined in the bond as surety. In 1829, L. 
died. In 1832, S. brought an action, in Ireland, 
against M., upon the bond, and M. then filed a ' 
bill, in Ireland, for an injunction to restrain the 
action, on the ground that the bond was founded 
on a gambling transaction. An injimction was 
granted, and subsequently a decree nisi, for 
taking the bill;>ro confesso, was made against S., 
and the order was served upon him two days 
before his death, which happened in 1833. In 

N 
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1837, S.'b personal representatives brought an 
action, upon the bond, against M., in England. 
M. then filed a bill for an injunction. S.'s re- 
presentatives, in their answer, stated that they 
were entirely ignorant as to the nature of the 
consideration for the bond, and that they had 
found, among S.'s papers, certain memoran- 
dum books relating to bets upon race-horses, 
■which they liad destroyed as useless ; but they 
denied that the books shewed the consideration 
for the bond. Upon this answer, the Vice- 
Chancellor granted an injunction, which was 
continued, upon appeal, without obliging the 
plaintiff to bring the money into court. — The 
Earl ofMiUlown v. Utewart, 3 Myl. & Cr. 18. 

A. having power to raise the portions provided 
for his younger children under his settlement, by 
sale or mortgage, or other disposition of a rever- 
sionary term of one thousand years, did, in 1815, 
on the marriage of one of his daughters with 
Lord C, purport to charge, by appointment, this 
reversionary term with a sum of £4,000 and 
interest. After the death of Lord C, his personal 
representative haviilg beeii advised that the 
power to charge had not been duly executed, 
proceeded at law against A., on the covenant 
for title. A. gave judgment at law, and filed his 
bill, stating that the said sum Would, in a court 
of equity, be deemed and decreed to be well 
charged, and praying a perpetual injunction 
against the proceedings at law, offering, at the 
same time, to execute any deed or instrument 
which should be deemed necessary for charging 
the same : — Held, that A. should, with the 
trustees of the term, execute to the represen- 
tative of Lord C, a mortgage of the lands and 
premises in the said term for the said sum of 
£4,000, and interest, and that a perpetual in- 
junction should be granted against any further 
proceedings at law. 

Semble : When, on the construction of a deed, 
(Ehere is a reasonable doubt as to whether the 
^aity who is charged as entitled to the first 
estate of inheritance, has such estate or not, the 
■court will allow the cause to stand over to be 
amended, by bringing before the coiirtthe person 
swhoj jn the event of the party charged as tenant 
ia ,tail taking only an estate for liie, would indis- 
putably represent the inheritance; — Whaley v. 
Morgan, 2 Dru. & Wal. 330. 



XVII.— Special. 



A plaintiff files a bill on behalf of himself and 
other shareholders in a railway company, to re- 
strain the directors committing a breach- of trust. 
It appeared that he was suing at the instigation 
of another rival company : — Held, that this cir- 
cumstance was not of itself sufficient to prevent 
him obtaining a special injunction on the merits 
of his case. — Cohnan v. The Eastern Counties 
Bailway Co., 10 Bear. 1. 

Whether, where a special injunction is granted 
against several defendants, one of them can move 
to dissolve, in the absence of the rest— Q«<Ere.— 
Thompson v. Geary, 5 Heav. 131. 

Special injunctiim dissolved, with costs, office 
copies of the affidavits in support of it not having 
been obtained when it was moved iov.— Jackson 
V. Coitidy, 10 Sim. 326. . , - , , 

When the court has interfered in aid of a legal 
right, by granting an injunction upon the terms 
of the plaintiff's bringing an action, it will deprive 
the plaintiff of the injunction, if he does not com- 
mence, and proceed with his action with due 



promptness ; but it will not do this, if the de- 
fendant has been supine in the esMae.—Bivkforde 
V. Skewea, 4 Myl. & Cr. 498. 

The court will not dissolve a special injunction, 
till the documents admitted by the defendant's 
answer to be in his possession, have been in- 
spected by the plaintiff. — Watker v. Corke, 3 Y. 
& C. 276. 

Where art answer is fllej after notice of motion 
for a special injunction, affidavits subsequently 
filed cannot be used to contradict the answer. — 
Lloyd V. Jenkitis, 4 Beav. 230. 

The plaintiff obtained a special injunction, and 
the defendants subsequently filed a general de- 
murrer, after which, and before the demurrer bad 
been set down, the plaintiff obtained an order of 
course to amend, " without prejudice lc> the in- 
junction:" — Held, regular. — Warburton v. The 
London and Blackwall Railway Co., 2 Beav. 253. 

A special injunction had been obtained against 
four defendants, who were co -partners, to restrain 
them from doing an act jointly. Three of the 
defendants had answered, but the fourth had 
not : — Held, that the plaintiff might read affi- 
davits in opposition to a motion by the three to 
dissolve the injunction against tlie fourth.— 
Naylor Vi Wellington, 8 Sim. 396. 



XVIII. — Obdbes Nisi and Absoluts to 
Dissolve. 

Order nisi, for dissolving the common injunc- 
tion, may be obtained upon petition, as well as 
by motion, and that every such order be served 
two clear days, at least, before the day upon 
which cause is to be shewn against dissolving the 
injunction. — 23rd Gen. Ord., 3rd April, 1828, 
Beav. ed. 15. 

Defendant moved for an order absolute, to 
dissolve a common injunction ; the plaintiff had 
been unable to get an office copy of the answer ; 
time was given to the plaintiff to determine 
whether he v/ould shew merits or exceptions, as 
cause. — Gibson v. Chayters, 8 Beav. 167. 

A defendant cannot move to dissolve an in- 
junction, absolutely, in the first instance, not- 
withstanding the time at which his answer was 
to be deemed sufficient, has long since passed.^ 
Raineook v. Young, 16 Sim. 566. 

The common injunction agaiiist several de- 
fendants, may by dissolved as to some, before all 
have answered, and the proper course of pro- 
ceeding for that purpose is, for those who have 
answered, to obtain an order nisi, as of course. — 
Lewis V. Smith, 7 Beav. 470. 

Upon a motion made on the last seal, soon 
after Trinity Term, for an order absolute to dis- 
solve the common injunction, the plaintiff will 
not be allowed, until the next motion day, to shew 
cause on the merits, but the court will appoint 
an early day in the vacation for that purpose. — 
Staggy. Brown, 7 Beav. 513. 

An order nisi, for dissolving an injunction 
having been regularly served, so as to allow two 
clear days before the day for shewing cause, the 
court refused to give the plaintiff further time to 
determine whether he would shew exceptions or 
merits as cause, although the answer was of con- 
siderable length. — Stanley v. Bond, S Beav. 175. 

An order nisi, for dissolving an injunction 
cannot be obtained on puttmg in a plea. — Wrot 
V. Clayton, 10 Sim. 185. 

An order nisi, to dissolve an injunction, after 
publication of evidence in the cause, is irregular. 
— Burnett v. Mole, 1 Keen, 645. 
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XIX. — BissoLviNO. 

A court of equity -will not exercise its juris- 
diction, at the instance of an individual, against 
an alleged nuisance, without a previous trial at 
law, or without its being clearly proved that the 
plaintiff has sustained such substantial injury 
as would have entitled him to a verdict for 
damages in an action at law. The defendai\t 
diverted a stream as it passed through his pre- 
mises, but restored it undiminished, as to the 
quantity of water, to its former channel, before 
it reached the premises of the plaintiff ;. the de- 
fendant also employed the stream, while on his 
premises, in a way which rendered the water 
unfit for ordinary use, but he alleged that the 
water, by the time it reached the plaintiff's lands, 
was freed, to the utmost possible extent, from 
any noxious ingredients with wliich it had become 
impregnated, and it did not appear that any 
actual damage was sustained by the plaintiff. 
TJnder these circumstances, the Lord Chancellor 
dissolved an injunction which had been granted 
by the Vice-Chancellor, restraining the defendant 
from diverting and using the water.-^£»»AJrrf v. 
Spencer, 2 Mac. & Gor. 45. 

Although the court will, in a proper case, exer- 
cise its jurisdiction by injunction, touching pro- 
ceedings in parliament for a private bill, or a 
bill respecting property, yet it has no power to 
interfere to deprive a party of the right of ap- 
plying to parliament, for a special law to 
supersede the rules of property, by which he finds 
himself bound, whether arising from contract or 
otherwise. A party agreed with a railway 
company to withdraw his opposition to their 
bill in Farlieunent, in consideration of their com- 
pleting their line of railway in a particular 
manner. The company subsequently found 
themselves unable to carry their contract into 
execution, and gave notice of their intention to 
apply to parliament for an act to authorise them 
to abandon their scheme. The Lord Chancellor 
dissolved an injunction, granted by the Vice- 
Chancellor of England, at the suit of the party 
with whom the company had contracted, re- 
straining the company from making this appli- 
cation. — Heathecote v. The North Staffordshire 
Railuiay Co., 2 Mac. & Gor. 100. 

A defendant cannot move to dissolve an 
injunction absolutely, in the first instance, not- 
withstanding the time at which his answer was 
to be deemed sufficient, has long since passed. — 
Raincock V. Tounff, 16 Sim. 56(3. 

Injunction grsmted to restrain a joint action, 
brought by A., B., C, D., and E. A., B., and 
C. put in a joint answer, and afterwards dissolved 
the injunction as against themselves. D. and £. 
then put in their answer, but would not move to 
dissolve the injunction as against themselves, 
although it was competent to them so to do. 
The court, on a motion made by A. B. and C, 
without notice to D. and E., dissolved the in- 
junction against D. andE. — Macgregor v. Cun- 
ningham, 16 Sim. 365. 

An injunction was obtained before answer. 
The defendant filed his answer, but delayed 
moving to dissolve until several months after 
publication, and at a period when the evidence 
would have been published, but for the defendant 
having obtained an enlargement of the publica- 
tion. The motion was, on that ground, refused. 
— Feistel v. King's College, Cambridge, 10 Beav. 
491. 

The court refused to entertain a special motion 



to dissolve the common injunction, — Bordinave 
V. Wadeson, 1 Coll. C. C. 432. 

An application for an injunction to restrain an 
alleged breack of covenant, had been once ordered 
to stand over until the decision of two leg<il ques- 
tions raised by the defendant. On those questions 
being decided in the plaintiff's favour, and the 
motion coming on again, the defendant raised a 
third legal objection, and the court below, at his 
request, directed a case to be stated for the 
opinion of a court of law upon it, but on the 
gound of the delay in bringing it forward, 
granted an injunction in the meantime. On ap- 
peal, however, the Lord Chancellor dissolved the 
injunction, notwithstsmding that circumstance, 
on the ground of the much greater facility of in- 
demnifying the plaintiff than the defendant, ac- 
cording as the one or the other might succeed at 
law. 

_ Where the interference of the court, by injunc- 
tion, depends upon a legal right which is dis- 
puted, the court ought, for its own security, to 
put the matter into a course for ascertaining that 
right, and if that is to be done by sending a case 
for the opinion of a court of law, this court ought 
not to leave it to the option of the defendant, but 
ought itself to direct a case to be prepared, with 
a reference to the master to settle it in case the 
parties differ. — Rigby v. Great Western Railway 
Co., 2 Phil. 44. 

A. brought an action against B., the editor of 
a newspaper, for stating in his paper that the 
plaintiff was the author of a certain Ubellous 
article which had appeared in the paper. To 
this action B. pleaded, ty way of justification, 
that the matter from which the article had been 
drawn up, had been furnished by the plaintiff, in 
letters written to him by the defendant. Upon the 
action coming on for trial, the defendant sub- 
mitted to a verdict of forty shillings in favor of the 
plaintiff. The defendant afterwards shewed some 
of the letters to third persons. Upon a motion 
before answer, to dissolve an injunction, which the 
plaintiff had obtained, to restrain the publication 
and production of the letters, the court refused 
the application, more especially as upon the 
motion for the injunction. The plaintiff had pro- 
duced an affidavit to the effect that the verdict 
■was taken under an arrangement that the letters 
should be delivered up, which affidavit was not 
sufficiently contradicted on the motion to dis- 
solve.— PaZm V. Gathercole, 1 CoH. C. C. 665. 

On a fliofion to dissolve an injunction, the de- 
fendant may rely on an objection, although it 
would have been a ground for demurring to the 
bill. — Radsdn v. Maddison, 12 Sim. 416. 

The court refused to hear a motion to dissolve 
an injunction _ pending a motion of which the 
plaintiff had given notice, for production of docu- 
ments mentioned in a schedule to the answer, no 
unnecessary delay having taken place in giving 
notice of the latter motion. — Storer v. Jackson, 
12 Sim. 603. 

Exceptions to ah answer for impertinence 
cannot be shewn as cause against dissolving a 
special injunction. — Simeon v. D/ttis, 12 Sim. 46. 

The term "injunction causes," in the 6th 
Order of April, 1828, means those dauses only in 
which the injunction depends on tte excejjtions, 
and not causes in y/ldch. an injunction is pfayed, 
or has been dissolved. Where, therefore, an in- 
junction had been obtsiined and dissolved, the 
plaintiff cannot refer the exceptions for insuf- 
ficiency until the expiration of eight days 

Parker v. Bult, 4 Beav. 395, 
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Where a plaintiff, upon an application for an 
ex parte injunction, suppresses material facts, the 
injunction will be dissolved on that ground alone, 
and the plaintiff will not be allowed, on a motion 
to dissolve, to maintain it on the merits then dis- 
closed. — Hilton V. Lord Granville, 4 Beav. 130. 

Where the rights of the plaintiff and the de- 
fendant are legal, the plaintiff, in asking for an 
injunction to protect him from a violation of his 
alleged legal rights, ought to shew that the right 
has been established, or that, having had no means 
of establishing it, but the right heva^, prima facie, 
well founded, the interference of the court is 
necessary to prevent that species and extent of 
mischief which this court calls irremediable, before 
the right can be established by legal proceedings. 
•■^Id, 

If ofldcers of a corporation are made co-de- 
fendants to a bill for a discovery and an injunc- 
tion to stay an action brought by tb$ corporation, 
the injunction will be dissolved on the coming in 
of the answer of the corporation, although the 
officers have not answered.T^-Gtofsco/^ v. Copper 
Miners' Co., 11 Sim. 314. 

A special injunction had been obtained against 
four defendants, who were co-partners, to re- 
strain them from doing an act jointly, Three of 
the defendants had answered, but the fourth had 
not : — Held, that the plaintiff might read aifi- 
davits in opposition to a motion, by the three, to 
dissolve the injunction against the fo.ur.m-JVay /or 
V. Wellington, 8 Sim. 396. 

A landlord obtained an injunction, exparte, to 
restrain his tenant from removing a building 
erected by the latter, on the demised premises. 
The tenant, in his answer, alleged tljat the 
building was not affixed to the freehold. On 
a motion to dissolve the injunction, the court 
■would not allow the plaintiff to read affidavits 
filed after the answer, and tending to shew that 
the building was affixed to the Ireehold, — tihirreff 
V. Barnard, 8 Sim. 161. 

A. covenanted with B. and C, to pay them 
an annuity, in trust, for D. The annuity being 
in arrear, andC. declining to take steps to recover 
the arrears, B, brought an action for that purpose 
against A., in the names of himself and C. A. 
then filed a bill against B., C, and D. ; alleging 
that the covenant had been obtained by fraud, 
and praying for an injunction to restrain the 
action, and he afterwards obtained injunctions 
against B. and C, separately. B. having put in 
his answer, moved to dissolve the injunction 
issued against himself; but the motion was ordered 
to stand over until C.'s answer was in. The 
answer of all the defendants having been filed, 
both the injunctions were dissolved, on a motion, 
by C, supported by his own answer. — Nanney v. 
Vauffhan, 8 Sim. 439. 

Where an injunction has been obtained to re- 
strain an action, brought by a cestui que trust, in 
the name of his trustee, a special application may 
b6 made to dissolve it, and it is not necessary to 
obtain an order nisi, and then to move to make it 
absolute. — Sharpley v. Ferring, 8 Sim. 600. 

Injunction obtained by the cestui que trust, of a 
inoiety of the produce of certain plantations and 
estates (^ Jamaica, prohibiting the attorney and 
manager, who was also one of the trustees for the 
^ame moiety, A°0in shipping or consigning any 
portion of the produce, save as such cestui que 
trifst should direct, dissolved on appeal. — Israeli 
V, ftoflon, % IJo, 43, 



XX, OVEEKULED BY OlHEB PllOCLEDINOS. 

A. obtained a special injunction, until answei 
or further order, in a suit in which he was sole 
plaintiff ; and then amended the bill by making 
B. a co-plaintiff: — Held, that the injunction was 
gone by the amendment. — The A't. Gen.\ Marsh, 
16 Sim. 672. 

The allowance of a demurrer to the whole bill 
puts an end to an injunction, though liberty is 
given to amend, — ScJienider v, Lizardi, 9 Beav. 
461, 

If officers of a corporation are made co-defend- 
ants to a bill for a discovery and an injunction 
to stay an action brought by the corporation, the 
injunction will be ^issolve^ on the coming in of 
the answer of the corporation, although the 
officers have not ans-weied.yrrGlascoU v. Copper 
Miners' fo., 11 Sim. 314. 

A motion being made for an injunction, it 
stood oyer, with liberty to the plaintiff to bring 
an action to estjiblish his right. The plaintiff 
neglecting to proceed therein, the motion was 
refused with costs. — Ferry y. Truefitt, 6 Beav. 
418. 

After an injunction had been continued on 
merits, the plaintiff moved to amend, without 
prejudice to the injunction ; — Held, that in such 
a case the amendment could not prejudice the 
injunction, and, therefore, the motion was a 
simple application to amend, and ought to have 
been made before the master. — Woodroffe v. 
Daniell, 9 Sim. 41Q. 



XXI. — Granted Befokb Answee. 

Defendant served with subpoena to answer 
amended bill,, praying an injunction to stay pro- 
ceedings at law, and desiring to avoid a motion 
for an injunction, on affidavit of the truth of the 
amendments, has, for that purpose only eight 
days after appearance, to plead answer, or to 
demur to such amended bill. — 16th Gen, Ord., 
Art. 36, 8th May, 1845, Beav. ed. 288. 

Injunction granted, before answer, to restrain 
defendants from parting with documents in their 
possession belonging to the plaintiff, and from 
preventing the plaintiff and her solicitor from 
having access to the documents at all reasonable 
times, and after reasonable notice. — Goodale T. 
Goodale, 16 Sim, 316. 



XXII. — Answer to. 

It is not the practice of the court to look into 
the answer to an injunction bill, for the purpose 
of determining whether the answer is sufficient, 
without exceptions having been previously taken 
thereto, notwithstanding the answer may be filed 
so near the day of trial, that it is probable the 
trial will be had before the proceedings can be 
stayed by the result of a reference in the usual 
course. If the answer were a mere pretence and 
evasive it might be otherwise. — Scotson v. Gaury, 
1 Hare, 99. 

If in such a case the answer is excepted to for 
insufficiency, the court will look into the excep- 
tions and the answer instanter, without referring 
them. — Id. 

Where the master has certified the defendant's 
answer to be insufficient, the court, notwith- 
standing the plaintiff has been dilatory in his ap- 
plication for the injunction, will on the eve of 
the trial, look into the answer and the excep- 
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tions instanter, to determine if the answer is 
evasive. — Id. 



XXm. — AiTiDAYiTs Fob and Against. 

The plaintiff claimed to be a partner with the 
defendant, and sought by his bill, accounts, and 
an injunction, and receiver. Before the answer 
■was put in, he gave notice of motion for an injunc- 
tion and receiver, and filed affidavits in support 
of the motion. The answer came in on the day 
for which the motion was given, ind before the 
motion was made, and it denied the existence of 
any partnership : — Held, that the affidavits could 
not be read on the motion ; which, therefore, 
failed, but no costs were given. — Rock v. Mathews, 
2DeG. &S. 227. 

"Where a plaintiff obtains an injunetipn on aiH- 
davits, the defendant is not wrong in meeting the 
case by affidavits, on a motion to dissolve, 
although the point might be determined shortly, 
"by filing a demurrer.-^JAa Bamabtay Canal 
Company v. Twibell, 7 Beav. 31. 

Defendant moved on affidavits, to dissolve an 
ex parte injunction. The motion stood over at 
the plaintiff's reqiiest ; the defendant then filed 
his answer, after which the plaintiff filed several 
affidavits. On the motion being resumed, those 
affidavits were held to be inadnuasible. — Woodin 
V. Field, IS Sim. 307. 

On shewing cause against dissolving an in- 
junction, the plaintiff cannot read affidavits to 
prove allegations in the bill of matters of fact, 
which the answer iieither denies nor admits. — 
Oastellain v. £lttanenthal, 12 Sim, 47. 

A motion for an injunction and receiver being 
brought on, stood over at the request of the de- 
fendant, who filed his answer the next day : — 
Held, that the plaintiff might use affidavits sub- 
sequently filed in contradiction to the answer, 
and which, under these circumstances, must be 
treated as an affidavit. — Gibsony. Nichol, 6 Beav. 
422. 

Affidavits filed after the answer, cannot be 
read on a motion for a special injunction, in sup- 
port of which no affidavit had been filed before 
the answer ; and the rule is the same whether 
notice of the motion was given before the answer 
was put in, or afterwards. — Manser v. Jenner, 2 
Hare, 599. 

Upon an application for an injunction, to stay 
proceedings at law, affidavits cannot be read 
against the answer, as to facts therein stated, on 
information and belief. — Barwell v. Barwell, 5 
Beav. 373. 

Where a motion to dissolve an injunction is 
ordered to stand over, at the plaintiff's request, 
affidavits filed after ten o'clock of the day, for 
which lie motion was given, cannot be read when 
the motion is made. — Anon, 10 Sim. 60. 

Plaintiff obtained an ea; porte injunction. De- 
fendant filed his answer, and served a notice of 
motion to dissolve the injunction; exceptions 
were taken to the answer to which the de- 
fendant submitted, and then filed a further an- 
swer. Between the filing of the exceptions and 
the putting in of the further answer, the plaintiff 
filed affidavits in support of the injunction. The 
defendant then moved to dissolve, on the notice 
served, prior to his putting in his further answer : 
— Held, that the affidavits so filed by the plaintiff 
mio-ht be read on the hearing of the motion. — 
Smith V. Cleasby, 10 Sim. 91. 



Special injunction dissolved with costs, office 
copies of the affidavits in support of it not having 
been obtained, when it was moved for. — Jackson 
V. Cassidy, 10 Sim. 326. 

Affidavits were filed in support of an appli- 
cation for an injunction to restrain the master 
and part-owner of a ship, from taking possession 
of goods claimed by him as his private property, 
and by the other partners, as partnership pro- 
perty, after which the defendant put in his 
answer, and several affidavits were subsequently 
filed upon both sides : — Held, under such cir- 
cumstances and upon such an application that 
the answer could only be treated as an affidavit.— 
Gardner v. M'CiUcheon, 4 Beav, 634. 

An injunction may be obtained before appear- 
ance, upon personal service of the notice of mo- 
tion, but a receiver cannot, except leave be given 
to serve the notice personally ; such leave will 
not be granted unless it appear that the plamtiff 
has used due diligence to compel an appearance, 
— Ramabottom V. Freeman, 4 Beav, 146. 

On shewing cause against dissolving the com- 
mon injunction, affidavits are admissible to prove 
facts alleged by the bill, but which are neither 
admitted or denied by the answer — Semble,— 
Ord V. While, 3 Beav. 357. 

Semble s The affidavit by the plaintiff himself 
of the materiality of the discovery sought, 
cannot be dispensed with on the motion to ex- 
tend the common injunction, unless sufficient 
reason for the absence of such affidavit be as- 
signed. — Scotson V. Gaury, I Hare, 99. 

An affidavit was filed and instituted in a cause 
in which there were three defendants ; afterwards 
the plaintiff struck out the name of one of the 
defendants, and then obtained the injunction on 
the affidavit, as it was originally instituted : — 
Held, that the injunction was regularly obtained. 
— Hawse V. Ranford, 9 Sim. 653. 

An affidavit of a service of a subpoena to 
appear, stating that the deponent served the 
defendant with it, by leaving a true copy of 
it, and of the endorsement thereon, with A., the 
wife of L., the sister of defendant, at whose house 
the defendant lodged, is insufficient, as it does 
not shew where the writ was served. — Bickford 
v. Skewes, 9 Sim. 428. 

The affiidavit in support of a motion to extend 
the common injunction, stated, on belief, that the 
answer would contain a discovery which, with 
other evidence, would enable the defendant at 
law to make a good defence to the action " or 
tend materially to reduce the amount of damages 
sought to be recovered thereby." Held, that 
this was sufficient. — Barker v. Barr, 1 Beav. 
374. 

An order nisi to dissolve the common injunc- 
tion, obtained after exceptions to the answer have 
been filed, is irregular. — Howes v. Howes, 1 Beav. 
197. 



XXTV. — Common. 



A defendant desiring to avoid a common injunc- 
tion for default of answer, has, for that purpose, 
only eight days after appearance, within which 
he is to plead, answer, or demur to a bill praying 
an injunction to stay proceedings at law. IS he 
does not plead, answer, or demur within such 
eight days, plaintiff is entitled to common injunc- 
tion.— 16th Gcjj. Ord., Art. 11, 8th May, 1845, 
Beav. ed. 280. 



766 Injunction, Staying Proeeedinys PRACTICjB. 



at Law. 



Plaintiff entitled to common injunction, if 
defendant does not appear within eight days, or 
answer within eight days from appearance. — 
69th Gen. Ord., Beav. ed. 306. 

Plaintiff in possession of common injunction 
may obtain one order to amend, without pre- 
judice. — 60th Gen. Ord., Id. 

Defendant may move to dissolve before answer, 
■where bill, if true, would not entitle plaintiff to 
injunction. — Id. 

Defendant not pleading, &c., to amended bill, 
within eight days, plaintiff may move for common 
injunction, on affidavit of the truth of amend- 
ments.— 3rd Gen. Ord., 9th May, 1839, Beav. 
ed. 136. 

The word " trial," in an order to extend the 
common injunction, means the trial of an issue of 
fact, and not of a question of law, raised by 
demurrer. — Lowe v. Faulkner, 16 Sim. 250. 

It is not necessary that the common injunction 
for want of appearance, should be obtained in 
term, or during the seal. It may be regularly 
obtained any day on which the court is sitting. — 
The Earl of Chesterfield v. Bond, 2 Beav. 263. 

A plaintiff who has obtained the common 
injunction, cannot sustain It on grounds con- 
tained in the answer, but not stated in his bill. — 
Creasy v. Beavan, 13 Sim. 99. 

Form of the common injunction restraining 
proceedings at law, touching the matters ia 
question in the cause. — Lund v. Blanchard, 4 
Hare, 31. 

The court will grant the common injunction on 
any day, although out of term, and not a seal- 
day, or continuation of the seal. — Reece v. Humble, 
10 Sim. lir. 
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XXVI. 1, Generally, 

A defendant being served with subpoona to 
answer an amended bill, praying an injunction to 
stay proceedings at law, and desiring to avoid a 
motion for injunction, on affidavit of tJie truth of 
the amendments, has for that purpose, only eight 
days after appearance, within which he is to plead 
answer, or demur to such amended bill. — 16th 
Gen. Ord., Art. 36, 8th May, 1845, Beav. ed. 
288. 

The court will not restraint a creditor from 
prosecuting his legal remedy, against the per- 
sonal represent^t'ives of his debtor, unless there is 
a decree under which the creditor has a present 
right to go in and prove his debt.— 'Rankin v. 
Harwood, 2 Phiil. 22. 

After the usual decree has been obtained in a 
creditor's sjiit, this court will stay all further pro- 
ceedings in an action by a creditor, against the exe- 
cutor, upon payment to the creditor of his costs of 
the action, up to the time when he had first notice 
of the decree, although the executor may have 
pleaded plene aditiinistravit, and issue may have 



been joined on such plea. — Vernon v. Thelluson, 
1 Phil. 466. 

After the usual decree has been obtained in a 
creditor's suit, against the real and personal re- 
presentative of an intestate, this court will restrain 
all further proceedings in an action, by a bond 
creditor of the intestate, against the heir, although 
the heir may have pleaded riens per descent, and 
issue may have been joined on such plea, and as 
the heir will be ordered to pay to the creditor 
his costs of the action, up to the time when he had 
first notice of the decree ; any delay in applying 
for the injunction, will, in most cases, resolve 
itself into a question of costs. — Rouse v. Jones, 
1 Phil. 462. 

A creditor of a testator filed a bill against the 
executor for administration, and obtained an in- 
junction and receiver. The plaintiff was found a 
creditor, and the cause heard on further direc- 
tions, but the injunction and receiver were not 
continued. The executor afterwards brought an 
action at law against the plaintiff, for monies due 
to the testator. The court, by injunction, sum- 
marily restrained the proceeding. — Oldheld v. 
Cobbett, 5 Beav. 132. 

The grantor of an annuity had admitted in his 
answer to a bill in chancery, that the annuity 
was a subsisting charge on his estate, and the 
fJecree and proceedings in the suit, had treated 
the annuity as valid. Under those circumstances, 
the grantor's devisee was restrained from pro- 
ceeding at law, to set aside the annuity for want 
of a memorial. — Roberts v. Madocks, 13 Sim. 549. 

The object of the interference of a court of 
equity, by interlocutory injunction, between two 
parties who are at issue upon a legal right, is 
solely the protection of the property in dispute, 
untQ the.legal right shall have been ascertained'; 
and therefore, such an injunction ought always 
to be accompanied by a provision for putting the 
question into a course of speedy investigation at 
law. — Barman v. Jones, 1 Or. & Ph. 299. 

Where an action was brought on a bill of 
exchange, which had been given for goods sold 
and delivered, and the party to whom the goods 
were sold alleged that he had been fraudulently 
deceived in his contract, the goods delivered, 
being inferior both in quality and quantity to 
what he had ordered :— Held, that he could 
not maintain a bill for an account, and for an 
injunction to restrain the action, inasmuch as his 
object was to reduce the amount of the bill of 
exchange, by the damages which he claimed for 
the alleged breach of contract, and that, as this 
is not the subject of set-off at law, it cannot be 
the subject of account in equity. — Glennie v. 
Imri, 3 Y. & C. 436. 

Courts of equity will not take an account of 
debts one way and damages the other way. — Id. 

A purchaser under the court, not being able to 
obtain an account- book delivered over to him, 
to which he was entitled under his contract, 
brought an action of trover against some parties to 
the cause. He was restrained by injunction.— 
Stubbs V. Sargon, 4 Beav. 90. 

Upon a bill for an injunction to restrain the 
defendants from using a certain mark, alleged to 
be fraudulently used by them on goods, in order 
entirely to denote that such goods were manu- 
factured by the plaintiffs, the court, at the 
hearing, retained the bill, and gave the plaintiffs 
liberty to bring an action, but refused to direct 
any admission to be made by the defendants on 
the trial of such action. — Rodgers v. Nowhill 
6 Hare, 337. 
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That, where the opinion of the court was not 
clearly for or against the plaintiflf, it would be 
governed by the balance of inconvenience on 
either side in granting or refusing the injunction ; 
and where the damage to the plaintiff was shewn 
to be small in amount, the court would not pre- 
judice the legal question by granting the injunc- 
tion, but would require an account to be kept 
pending the trial at law. — Cory y. Yarmouth and 
Norwich Railir<n/, 3 Hare, 593, 

Where one of the defendants to a bill of inter- 
pleader is suing the plaintiff in equity, and 
another is suing him at law, the court will grant 
an injunction to restrain the suit in equity, as 
well as the action at la.i7 ,r— Crawford v. Fisher, 
10 Sim. 479, 

If a defendant, in his answer, states portions 
of pleadings at law, but for greater certainty as 
to those pleadings refers to a copy thereof, where 
produced, the plaintiff may, on a motion for an 
injunction, read the whole of such pleadings 
from a copy verified by ^davit, — Sawaon v. 
Samuel, 4 Myl, & Cr, 330, 

In June, 1827, M., an Irish nobleman, joined 
as surety in a bond given by L. to S. ; L. died in 
May, 1829. In January, 1832, S, brought an 
action on the bond in Ireland against H., and 
M. then filed a bill against S. in the Irish Court 
of Chancery, for an injunction, on the ground 
that the bond was given for a gambling debt. S, 
appeared to the bill, and, in February, 1832, the 
injunction issued, restraining execution in the 
action, S. did not proceed to trial, and stood 
out all process of contempt for want of answer. 
In June, 1833, the bill was ordered to be taken, 
pro confesao, against him, unless, on being served 
with the decree, he should shew cause to the 
contrary. In October, 1833, the decree was 
served upon him, and two days afterwards he 
died without having shewn cause. In 1837, his 
representatives (who had proved his will in 
England only) brought an action against H. on 
the bond. M. then filed a bill in this country 
for an injunction on the ground before-mentioned. 
The answer stated that the defendants believed 
that S. gave a fair valuable consideration for the 
bond, but that the defendants were ignorant of 
the circumstances under which it was given, and 
of the consideration for it ; and it admitted that 
the defendants had destroyed S.'s books, but 
denied that those books shewed how the debt 
arose. Held, that the decree in Ireland, though 
not conclusive, afforded sufficient evidence for 
granting the injunction in this country, especially 
as the defendants were ignorant as to the con- 
sideration given for the bond, and had destroyed 
S.'s books. — Earl of MilUovm v, Stewart, 8 Sim, 
371. 

When a plaintiff comes for an ex parte injunc- 
tion, he must state his case, in the first instance, 
fully and fairly, — Hemphill v. M'Kenna, 3 Dru. & 
W. 3. 

This court will not, in case of alleged acqui- 
escence, act, on light grounds, against the legal 
right of parties ; there must be either fraud or 
such acquiescence as, in the view of this court, 
would make it a fraud afterwards, to insist upon 
the legal light. — Gerrard v. O'Reilly, 3 Dru, & 
W. 414, 

5CX.V. 2, In Ejectment Cases. 
A judgment creditor who had obtained pos- 
session of his debtor's estates under an elegii, 
filed a bill, after the debtor's death, against his 



devisee, claiming to have a charge on the estates 
under 1 & 2 Vic, c, 110, and praying to have the 
debt raised and paid out of the estates. The de- 
fendant, in her answer, claimed the estate, not as 
devisee, but under a conveyance executed by the 
debtor in his lifetime. The plaintiff, instead of 
amending his bill, filed a supplemental bill 
against the defendant, praying that the convey- 
ance might be declared to be fraudulent and void 
as against him, and also that an ejectment to 
recover possession of the estates, which the 
defendant had brought shortly before she put in 
her answer to the original bill, might be stayed. 
The answer to the supplemental bill admitted, 
in effect, that the conveyance was voluntary. 
The court, however. Held, that as that admission 
was made in the answer to the supplemental bUl, 
it was not suificient to sustain the injunction, — 
Parker v. Constable, 1 3 Sim. 636. 
_ A bill praying for an injunction to stay an 
ejectment, stated that the plaintiffs in equity had 
no defence at law ; the bill was supported by an 
affidavit, which contained the same statement, 
and an ex parte injunction was granted upon the 
bill and affidavit. An order was afterwards made, 
dissolving the injunction ; and a further order 
was subsequently made, by which the plaintiffs In 
equity were directed to give judgment in the 
ejectment. Held, upon appeal, that the principles 
and practice of the court did not warrant the last 
mentioned order. — Brown v. Newall, 2 Myl. & 
Cr. S58, 

Pending a suit for the establishment of a will 
of real estate, the heir at law, who had concurred 
in the will and in the establishment of the suit, 
having commenced actions of ejectment and 
detinue to recover the estate and the title deeds, 
the court, on the application of the trustee, re- 
ferred it to the master, to inquire what proceed- 
ings ought to be taken to defend the actions, and 
restrained the actions in the meantime. — Edge- 
combe V. Carpenter, 1 Beav. 171. 

Injunction to restrain the setting up of out- 
standing terms, in bar of an ejectment, refused 
on motion, although the defendant by his answer 
admitted the plaintiff's legal title, but raised a 
question of equity, by which the plaintiff would 

be bound, if the cause came on to a hearing. 

Ringer v. Blake, 3 Y. & C. 691. 

The goods of the defendant and the lease of 
certain premises belonging to him, were taken in 
execution, tmder aji.fa. and sold. The plaintiff 
became the purchaser of the term, and was put 
into possession of the premises by the sheriff, but 
no assignment of the term was othervrise made. 
The defendant afterwards brought ejectment and 
recovered. The plaintiff filed his bill, to restrain 
proceedings in the ejectment, and moved for the 
injtmction upon the answer, by which the de- 
fendant, admitting the plaintiff's case, insisted 
upon alleged irregularities in the execution of 
the/, fa., which it was argued rendered the pro- 
ceedings in that execution invalid at law. The 
court granted the injunction, with liberty to the 
plaintiff to take such proceedings at law as he 
might be advised, to perfect his title,— .Tones v. 
Hughes, 1 Hare, 383, 

"The court will not restrain a plaintiff, in an 
ejectment for non-payment of rent, from ex- 
ecuting his AoSere, where the bill is filed after judg. 
ment in the ejectment,— 7»eM v. Hunt, Fl. & K. 408. 

XXV. 3, To Stay Execution. 
Semble: That the remedies given by the 
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4th & 6th sections of the 5 Vic. o. 6, are curaula- i 
tive, and, consequently, that a party who has sued 
out a distringas under the fith section, is not 
thereby precluded from afterwards applying for an 
injunction under the 4th section. — Ex parte The 
Marquis of Hertford, 1 Phil. 129. 

The remedies given by the 4th and 5th sections 
of 5 Vio. c. 5, are in substitution for the writ of 
distringas, under the former practice in Exche- 
quer and, therefore, where a party has put a 
distringas upon a sum of stock before the passing 
of that act, and that distringas had been removed 
upon the usual notice : — Held, that it was not 
competent to him, after the passing of the act, to 
apply for an injunction under the 4th section of 
it. — Ex parte Amyot, 1 Phil. 1 30, n. 

TJpon an injunction to restrain an action at law, 
on the ground both of legal and equitable fraud, 
the court, admitting its jurisdiction to determine 
the legal fraud, permitted the action to proceed, 
in order to determine the question of legal fraud, 
and restrained execution only with liberty to 
appeal. The jury having found that there was 
no legal fraud, this court afterwards entered into 
the consideration of the question of equitable 
fraud, and finding none to exist permitted execu- 
tion to be taken out. — Clarke v. Manning, 1 Beav. 
162. 

To an action brought by a creditor of a testator, 
the executors pleaded the decree in a suit for the 
administration of the testators' assets. The plea 
was held to be bad in law, and judgment was 
given for the plaintiflF at law. The court restrained 
him from enforcing his judgment against the tes- 
tators' assets, but not against the executors per- 
sonally. — Buries v. Popplewell, 10 Sim. 383. 

Plaintiff obtained the common injunction to 
stay execution, and soon afterwards served the 
defendants with notice of a motion to stay trial. 
On the evening before the motion was to have 
been made the defendant filed his answer, to 
which the plaintiff excepted and then obtained 
an order, as of course, to refer the answer in- 
stanter, for insufficiency : — Held, that the order 
was regular. — Brooks v. Haigh, 8 Sim. 558. 

XX.V. 4, In Cases of Frav^ 
An injunction granted, on a suggestion of 
fraud, to restrain a party, resident in England, 
from prosecuting a suit in the Court of Session 
in Scotland, to enforce a legal security against 
lands situate in that country, was, on appeal, 
dissolved, on the ground that, although the 
remedy afforded by this court, in cases of fraud, 
was more effectual and complete than in the 
Scotch court ; the question between the parties 
in this case might, upon the whole, be more 
conveniently litigated, and with a more conclusive 
result there than here. — Jones v. Geddes, 1 Phil. 
724. 

Bill to restrain an action brought by an archi- 
tect against his employers, for his commission ; 
the bill suggesting fraud on the part of the 
architect, in taking gratuities from the tradesmen, 
&c., and praying a general account. Injunction 
dissolved, the matter being as fit for the decision 
of a jury as for that of a court of equity, though 
probably most fit to be the subject of arbitration. 
— Norris v. Day, 4 Y. & C. 475. 

The mere existence of cross demands, is not a 
sufficient ground for an injunction to restrain an 
action on an account stated. — Id, 



XXV. fi. Restraining Trespass. 
Where parties in possession of an easement, 
filed a biU to restrain the owner of the land 
from proceeding with an action of trespass, al- 
leging three grounds of defence to the action- 
two of which were legal and one equitable — this 
court allowed the action to proceed to judgment, 
inasmuch as if the legal grounds of the defence 
shoud be sustained, and the interposition of this 
court would be unnecessary — and if they should 
not be sustained, and it should therefore become 
necessary to entertain the equitable question, 
this court would know what amount of damages 
a jury had assessed as a compensation for the 
easement, and be enabled to secure that amount 
until the hearing of the caute.— Barnard v. 
WalUs, 1 Cr. & Ph. 85. 

XXY. 6, To Stay Trial and Extend the Common 
Injunction, 

An answer was found insufficient ; on the 
following day, the plaintiff obtained an order to 
amend, and, that the defendant might answer 
the exceptions and amendments together, under- 
taking to amend within three weeks— on the 
same day he obtained the common injunction. 
A few days after, he moved to extend the in- 
junction to stay trial. Held, that the proceeding 
was regular, and the motion was granted. — 
Goddard V. Smith, 8 Beav. 41. 

The plaintiff, after obtaining the common 
injunction, got leave to amend his bill within 
three weeks. Before he had amended, but 
during the three weeks, he moved to extend the 
injunction to stay trial. Motion granted. — 
Stratford v. Lewis, 14 Sim. 120. 

The common injunction to stay trial will not 
be extended, if it appears fi-om the pleadings, 
contrary to the usual affidavit, that the discovery 
will not assist the defendant at law, in his de- 
fence to the action. — Ashby v. Jackson, 6 Beav. 
336. 

The plaintiff having obtained the common 
injunction, upon the allowance of exceptions for 
insufficiency, procured an order to amend, with- 
out prejudice to the injunction, undertaking to 
amend within a week, and that the defendant 
might answer the exceptions and amendments 
together. The amendments having been made 
accordingly, the court extended the common 
injunction to stay trial, — Archer V, Hudson, 
6 Beav. 474. 

The pendency of proceedings before the judge 
at chambers, to settle the pleas to the action, is 
no ground for varying the form of the order for 
extending the common injunction to stay trial. — 
Woodallv. White, 3 Hare, 411. 

The court refused to extend the common in- 
junction to stay trial, where the plaintiff in equity 
was served with notice of trial on the 28th 
January, but did not file his bill till the 16th 
March, and made the motion on the commission 
day of the assizes at which the action was to be 
tried — Stokes v. Wilson, 12 Sim. 91, 

A holder of shares in a joint stock banking 
company in Ireland, formed under the provisions 
of the 6 Geo. 4, c. 42, filed his bill in this court, 
on the 6th of March, 1838, against certain persons, 
as the directors, and against the public officer of 
the company, alleging that he had been induced 
to purchase the shares through the misrepresen- 
tations and fraud of the directors, and that on 
the 19th of January, 1838, they had commenced 
an action against him in the Court of Exchequer 
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in England, in the name of the public officer, for 
the recovery of the instalmeuts due on his shares, 
which action would Come on for trial at the 
assizes, to be holden at Liverpool on the 22nd of 
March, then instant, and praying a discovery and 
injunction, and that the monies which he had 
previously paid for shares might be refunded. 
To this bill the public officer duly appeared, but 
on the 16th of March, the common injunction 
■was obtained against the other defendants for 
■want of appearance. The plaintiff then moved 
that the injunction might be extended to stay 
trial, for the action commented by the defendants, 
the directors, in the name of the other defendant ; 
and upon this motion, besides the usual affidavits 
of the plaintiff, there was read an affidavit by 
the plaintiff's attorney in the action, stating the 
delivery of the declaration, and certain proceed- 
ings which had subsequently tafcen place at law, 
with a view to explain the apparent delay in the 
institution of the suit, and also an affidavit by 
the defenaant, the public officer, setting forth the 
constitution of the company, and the frame and 
nature of the pleadings in the action. 

The Vice-Chancellor granted the motion, but 
His Honour's order was discharged upon appeal, 
the Lord Chancellor holding : — 

First — ^That the order was contrary to the 
practice, and irregular in form, inasmuch as 
the common injunction had never been obtained 
against the public officer, the plaintiff at law. 

Secondly — That the order ought not to have 
been made, because it appeared, upon the whole 
case taken together, that the allegation in the 
plaintiff's affidavit, that the discovery sought by 
his bill was material to his defence at law, could 
not be true in fact, and-" 

Semble : Thirdly — ^That the delay between the 
time of the commencement of the action and the 
institution of the suit was not sufficiently ac- 
counted for to justify the coutt in extending the 
injunction so shortly before the trial. 

In what cases, and how far affidavits may be 
tised,upon such a motion, on behalf of theplaintiff, 
to explain his apparent delay in instituting the 
suit, or on behalf of the defendant to state the 
nature and effect of the proceedings at law, for the 
purpose of shewing that the discovery to be made 
by the answer, would not oe material to the de- 
fence at law — Quiere, — Thorpe v. Uughea, 3 Myl. 
& Cr. 742. 

An answer filed on the morning on which a 
motion is made to extend the common injunction, 
is not sufficient to prevent its being extended. 

A bill stated that judgment had been obtained 
at law, and prayed an injunction to stay execu- 
tion. The court of law afterwards set aside the 
judgment, and let in the defendant at law to 
plead. A motion being made to extend the com- 
mon injunction to stay trial, was, under these 
circumstances, refused. — Thompson v. Byrom, 2 
Beav. 15. 

The plaintiff obtaine(J the common injunction, 
on the master reporting the answer insufficient. 
He then obtained an order to amend, without 
prejudice to the injunction, and for defendant to 
answer the amendments and exceptions at the 
game time. Afterwards he obtained an order to 
extend the injunction to stay trial : — Held, that 
the order was regular, although the plaintiff had 
amended his bill, after obtaining the common in- 
junction, — aimea v. Duff, 8 Sim. 270, 



ENROLMENT. 

See Fk. Deckeb, 

What to be stated in. — Gen, Ord., 17th March, 
1843, Beav. ed. 238. 

Certificate of Clerk of Records and Writs re- 
quired to authorise enrolment. — Id. Beav, ed. 299. 

To prevent the enrolment of a decree, the order 
for setting down the cause to be reheard, must 
be actually served, and notice of this having been 
made is sufficient. — Oroom v. Stinion, 2 Phil. 384. 

The enrolment of a decree of a Vice-Chancellor 
does not require his signature as well as that of 
the Lord Chancellor. 

Semble : The enrolment of an order subsequent 
to a decree, though it recites the decree, is not 
per se, an enrolment of the decree ; but Held, that 
it equally prevents^an enrolment of the decree, at 
least where the latter cannot be varied, without 
being made inconsistent with the order. — M'Der- 
mott V. Kealy, 1 Phil. 267. 

The time allowed for enrolling a decree o* 
order is six calendar months from the date 
thereof. — Man v. Ricketta, I Phil. 630. 

An order refusing a motion for a new trial of 
an issue, d^isavit vel non, may be enrolled on the 
application of either party. — M' Gregor v. Tophamt 
4 Hare, 162. 

The enrolment of a decree vacated on the 
ground of surprise. — Enraghi y, Fitzgerald, 1 Dru. 
& W. 72. 

Enrolment of decree opened on payment of 
costs, the party relying upon a ground not stated 
in his notice of motion. — Lambert v. Hill, 1 Dru. 
& W. 74. 

An enrolment, on the 9th of November, of 
a decree, pronounced on the 2nd of February, 
is irregular, being contrary to the rule of Slst of 
March, 1817.— Heron v. Stokes, 1 Dru. & W. 76. 

On the enrolment of decree vacated, the 
General Order of the 31st of March, 1817, is not 
rescinded by the Order of the 21st of October, 
1835. Practice under the former General Rule 
settled by making the order mentioned in that 
rule a ten day rule. — Renn v. Bradsliaw, 1 Dru. 
& W. 78. 

An order dismissing a bill cannot be enrolled. 
— O'Brien v. Handera, Fl. & K. 628. 

The House will not hear an appeal against any 
order or decree of the Court of Chancery that is 
not enrolled, if the objection is taken. And if 
the appeal be against a stale order or decree, time 
to enrol it will not be granted unless the merits 
appear to be witli the appellant. — Broadhurst v. 
Tunnicliff, 9 Clk. & Fin. 71. 

The House of Lords will not hear an appeal 
against any decree or order of any branch of the 
Court of Chancery, unless it has been enrolled. — 
Andrews v. Walton, 8 Clk. & Fin. 457. 

Enrolment of decree, by one of the defendants, 
to a suit for carrying into effect the trusts of a 
will, five months after the decree, during the in- 
fancy and absence of the plaintiff from the Island, 
at the costs of the estate :— Held, by the Judicial 
Committee, on appeal, not to have been done 
with improper haste, the infants being properly 
represented, according to the practice of Jamaica, 
and an order of the Court of Chancery of the 
Island, under such circumstances, vacating the 
enrolment, reversed. — Hyalop v. Jones, 3 Mo. 15. 
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INSPECTION OF DOCUMENTS. 
See Pa. Pbodboiion of Documbnts. 

INTERLOCUTORY APPLICATION. 

Upon a reference to enquire whether it was 
for the benefit of infants in whose name a suit 
had been instituted, that the same should be 
prosecuted, the master reported that it was, and 
exceptions to his report were overruled ; but a 
petition to confirm the report, and for payment 
by the defendant, of the costs of the reference, 
was, by the court below, ordered to stand over 
till the hearing of the cause : — Held, on appeal, 
that such an order was contrary to the practice, 
and it was discharged, and an order made ac- 
cording to the prayer of the petition. — Baven v. 
Kerl, 2 Phil. 692. 

When a fund, the title to which is litigated in 
the cause has been brought into court, it is con- 
trary to the practice of the court to determine 
the question of title upon interlocutory appli- 
cation, so far as to direct that the interest of the 
fund shall be paid to one of the parties claiming 
it, until fiuther order. — Nedby v. Nedby, ^ ilyl. & 
Or. 367. 

The costs of an interlocutory proceeding are 
not costs of the suit. — Finden, v. Stephens, 16 
Sim. 40. 

INTERPLEADER. 
, See Pr. Bill. — Pl. Bill. 

IRREGULARITY IN PROCEEDINGS. 
See Ps, Costs. — Pk. Taking Off the File, 

A defendant, served with an irregular copy of 
a subpoena to appear and answer, has a right to 
have such service discharged, with costs, if he 
applies speedily; and he may he heard, upon 
entering a conmtional appearance with the re- 
gistrar. — Johnson v. Barnes, 1 De G. & S. 29. 

If a petition for an ex parte order suppresses 
any fact, which, whether material or not, would, 
if communicated to the ofiicer whose duty is to 
draw up the order, prevent him from doing so 
without mentioning the matter to the court, the 
order will be discharged for irregulaiity. — Cooper 
V. Lewis, 2 Phil. 178. 

An order discharged for irregularity, with 
costs, though the notice of motion was general. 
An order may be impeached for irregularity, 
although the notice of motion does not specify that 
as the ground of it, the omission being material 
only as to costs, and not always even as to them; 
— Brown v. Robertson, 2 Phil. 173. 

Under an order for time to answer, the de- 
fendant may put in a plea, even in abatement. 
Where a defendant having obtained such an order 
upon grounds which would only have justified 
an extension of time to put in an answer, after- 
wards availed himself of it to put in a plea of 
outlawry ; an order made by the court below to 
take the plea off the file " for irregularity," was 
discharged on the ground that, whether the filing 
of the plea was, or was not, under the circum- 
staijces, ccmtrary to good faith, it was not ifte- 
galai.— Hunter v. Noekolds, 2 Phil. 540. 

An irregular order for taxation may be waived, 



but it must be done in a clestr apd unequivocal 
manner. — fn re Mackrill, 14 Beay. 42. 

An order obtained ex parte upon motion, dis- 
charged, on account of the suppression of material 
facts. — De Feueherea v. Dawes, 1 1 Beav. 46, 

Order of course, for taxation, discharged on 
the ground of the suppression of an alleged pre- 
vious reference to arbitration, though the fact was 
disputed. — Id, 

A demurrer being overruled with costs, the 
defendant appealed. Th« plaintiff afterwards 
obtained an order of course, to dismiss bis bill 
with costs, suppressing the fact of the allowance 
of the demurrer. It was discharged for irregu- 
larity.— Letcfs V. Cooper, 10 Beav. 32. 

In a transition case, under the Orders of 1845, 
exceptions were filed one day too late ; the court 
declined to ordef them to be taken off the bill.— 
Whitmore V. Skane, 9 Beav. 1. 

An order obtained ex pm-le, under circum- 
stances which render it an evasion of the General 
Orders, is not necessarily, on that account, irre- 
gular. — Arnold V. Arnold, 1 Phil. 805. 

Where plaintiff has obtained an order referring 
exceptions to the answer, within six days after 
the expiration of the eight days allowed to the 
defendant for submitting to them, but has neg- 
lected to serve it until after the expiration of the 
six days, the order is merely useless, but not 
irregular, and the proper course for the de- 
fendant is, not to move to discharge the order, but 
to take the objeciion before the master. — Dallon 
v. Hayter, 1 Phil. 615. 

A client who had employed a solicitor in 
several matters, obtained an order of course for 
the taxation of the costs of one matter only, with 
a direction that on payment, the solicitor should 
deliver all the papers belonging to the client. It 
was discharged, with costs, for irregularity. — 
Holland v. Gmynne; In re Byrch, 8 Beav. 124. 

The court will not suffer the proceedings in a 
cause to be impeached on the ground of irre- 
gularities of which the persons complaining have 
been themselves the authors ; and if all person^ 
interested in the subject matter of the suit have 
been, substantially, parties to all the subsequent 
proceedings, none of them can be permitted to 
escape from the effect of such subsequent pro- 
ceedings, by shewing prior irregularities, and no 
difference, in this respect, is caused by the cir- 
cumstance that some of such parties are infan^ 
plaintiffs. — Morrison v. Morrison, i Myl. & Cr. 
215. 

An order, made by the master, although 
obtained irregularly and ex parte, as to some of 
the parties in the pause, cannot be treated by 
them as a nullity. — Hughes v. Williams, 6 
Hare, 71. 

A notice of motion, and affidavit in support, 
professed in its title to give the names of all the 
parties, but omitted one. The court would not 
proceed, but gave leave to amend and re-swear. 
— Davis V. Bari'att, 7 Beav. 171. 

The plaintiff submitted to a demurrer, by omit- 
ting to set it down within twelve days, and the 
Vice-Chancellor ordered him to pay the costs of 
suit. The plaintiff afterwards obtained at the Rolls 
an order of course to amend, suppressing in his 
petition, the order of the Vice-Chancellor. It was 
discharged for irregularity, on the ground of the 
suppression. — Cartmright v. Smith, 6 Beav. 121. 

The plaintiff, upon filing a demurrer, wrote to 
say he submitted thereto, and would obtain an 
order to amend. More than two months after- 
wards he obtained an order as of course to amend. 
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it was discharged for irregularity. — Hearne v. 
Way, 6 Beav. 368. 

A defendant obtained a reference under the 
Contempt Act, to enquire whether by poverty he 
was unable to answer. The master reported in 
the negative. By an order of the Vioe-Chan- 
oellnr, the bill was taken pro confesso, without 
prejudice to the defendant applying within ten 
days to put in his answer. The defendant, sup- 
piessing the previous circumstances, then ob- 
tained an order of course for leave to defend in 
forma pauperis. The order was dischargea, — 
Noioell v. Whitlaker, 6 Beav. 407. 

Notice of exceptions was not given until a day 
too late, and was instituted wrongly. The court 
released the party from the effects of the irregu- 
larity, on payment of costs. — Bradstock v, 
Whatley, 6 Beav. 61. 

Attachment discharged with cost?, on the 
ground of the order upon which it was founded 
paving inaccurately stated the consequences of a 
uon-performance. — Hinde v. Blake, 5 Beav. 431. 

One exception having teen taken to an answer, 
was allowed, and a further answer was put in, 
the plaintiff referred back the answer on the first, 
second, &c., exceptions. — Fry v. Mantell, 3 Beav. 
99. 

Order held irregular; first, on the ground of its 
having been made and passed without due notice 
to the other parties to the cause, and secondly, as 
not specifying the evidence on which it was 
grounded. — Siubbs v. Sargon, 4 Beav. 90. 

A party who has served, and proceeded on an 
irregular order of course, is not at liberty to 
abandon it, upon tender to his adversary of the 
costs. The order must be considered as a valid 
and subsisting order, until it is disposed of in 
some regular course, and when costs are due to 
a party the amount must be ascertained in a 
regular course.— Peflre« v. Gray, 4 Beav. 127. 

Where an irregular order has been obtained, 
no subsequent order to the same effect can be 
had, until the former has been discharged. — Id. 

It is not irregular to institute an order for a 
commission to examine witnesses, or the com- 
mission, or the return thereof in a short form, as 
a suit in which " A. and others are plaintiffs," 
and " B. and others are defendants. — Lhiculn v. 
Wright, 4. Beav. 166. 

An order obtained on affidavit of service dis- 
charged with costs, on the ground of a misnomer 
of a party in the affidavit. — Salomon v. Stalman, 
4 Beav. 243. 

Liberty to amend was given to the plaintiff, on 
the terms of his doing so within three weeks. 
The amendment was, however, made after the 
expiration of that time. The court, though of 
opinion that leave ought to have been obtained 
to file the amended bill, refused to direct the 
amended bill to be taken off the file, on the 
ground of the conduct of the defendant, who had 
promised to draw up the order, but had neglected 
doing so, and had thereby created the delay. — 
Henley v. Stone, 4 Beav. 386. 

A party consenting to the alteration of a date 
of an order after it had been served cannot object 
that the order as altered has not been served on 
him. — Stvbba v. Sargon, 4 Beav. 400. 

An answer directed to be taken off the file, on 
the ground of the misnomer of the next friend of 
the infant plaintiff.— /"ry v. Mantell, 4 Beav. 
483. 

A reference was made to the master as to a 
partnership, and several other matters, and the 
parties were to produce all papers, &c., relating 
thereto. The defendant was caUed on to produce 



the papers relating to the partnership, and,, 
having made default, the master certified that he 
had been summoned to produce all the papers 
relating to the matters in question, and had not 
produced any. The certificate was ordered to be 
taken off the file for irregularity, and a four-day 
order, founded thereon, discharged. — Stubba v. 
Molineux, 4 Beav. 44S. 

A plaintiff submitted to a demurrer and ob- 
tained an order of course to amend, undertaking 
to amend within three weeks ; he did not comply 
with the undertaking, but after the expiration of 
the three weeks, obtained a second order of 
course to amend, upon similar terms. No answer 
having been filed : — Held, that the second order 
was not irregular. — Nichi/iaon v. Peile, 2 Bear, 
497. 

An order instituted in a non-exisjing cause, 
discharged for irregularity. — West y. Smith, 3 
Beav. 306. 

After a claim has been allowed, the court has 
no jurisdiction to correct a clerical error.— 
Mannix v. Drinan, 3 Dru. & W. 275. 
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I. 1, Form of. 

An issue, whether a security, had been " un- 
fairly" obtained, superadded to an issue whether 
it had been fraudulently obtained, disapproved, 
from the uncertainty of what, in a legal sense, 
constitutes unfairness, as distinguished (if it be 
distinguishable) &om &aud. — Parker v. Morrell, 
2 Phil. 453. 

Form of issue directed in a foreclosure suit, to 
ascertain whether amortgage-deedforty-five years 
old had ever subsisted as a security, and if so, 
whether it had been satisfied. — Wynney. Styant, 
2 Phil. 303. 

Form of issue for trying the validity of deeds 
executed by a party found, by inquisition, to have 
been a lunatic from a time anterior to the exe- 
cution of the deeds, — Frank v. Mainwaring, 4 
Beav. 37. 

Form of order where a case has been sent to a 
court of law on the argument of a demurrer, and 
on the return of the certificate, the case is sent 
to another court of law. — Spry v. Bromfield, 12 
Sim. 75. _ 

In a suit in which an assignor and the assig- 
nees of an equitable interest are made plaintiffe, 
an issue directed to try the validity of the dee4 
of assignment is improper, as being an issue 
between co-plaintiffs, and not between them antl 
the defendant.— FmMow v. WCarthy, \ Clk. £; 
Fin. N. S. 703. 

On a bill to carry the trusts of a ypXS. into 
effect, two questions were raised, one of law 
on the construction of the will, the other of fact 
as to the plaintiffs legitimacy, to be ascertained 
by the tried at issue. Held, tliat the judge exer- 
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When Directed, 



cised a sound discretion, in directing the issue 
first, and declining to decide the question of law 
until the plaintifif established his right to ask for ' 
that decision, tff shewing that he filled the 
character he had assumed. Qiuere : Whether 
Xord EldOn meant what is ascribed to him, as 
approving the contrary practice, in Gordon v. 
Gordon, 3 Stu. 468. — Malone v. Ualone, 8 Clk. & 
Kn. 179.' 

Where a pjailitiff claimed as heir male of R. M., 
Btating in his bill that he was R. M-'s eldest son, 
born after his Tnarriage with plaintiiff's mother, 
anjj naihing a specific date of the mairriage : — 
Held; — iPirst, that the question of plaintiff's 
legitimacy would be satisfactorily determined by 
an issue" in tei'ihs', *'to try whether he' was the 
heir at law of R, M. &<?." Secondly, That 
although a marriage of the date stated in the 
bill, arid {(roved by the depositions of the wit- 
nesses in the cause, disproved the plaintiffs title, 
and a marriage of a different date, establishing 
his legitimacy, *as prove4 by the same witnesses 
at the trial oi the issue, these were hot sufficient 
grounds for dismissing the bill without further 
investigation, . it appeaing that the witnesses, on 
both 6ccasi6nS, deposed correctly to the main 
facts, but were under a misapprehensiw of the 

dates.— Za; 

Where a court of pquity directs an issue in a 
cause, to trtiich" there are many parties, and 
selects some to halve the conduct of the trial, 
giving alllfeaVfe to attend, all the parties are bound 
by the result. An order directing an issue, , 
" with the consent of all parties in the cause," is 
erroneous, sb far as it purports to be with the 
consent of an infant' party... Qitip-e s Whether, 
if the infant gave consent, he is bound by it ; 
but if the order for the issue is a right order to be 
made if the infant had not cons^ented, it is im- 
material whethfer he ought to be bound by the ; 
consent or not, especially as he was relieved 
from the effect of the consent, by being allowed, 
on commg of age, to make a new defence. — Id. 

Qiuere: Whether it is clear, on the authorities, 
that an infant defendant, in a case such as this, 
is entitled, after doming of age to put in a new 
answer and make a new defence. — Id. 

'Upon an issue whether certain defendants had 
wrongfully fished for salmon, by means of stake- 
nets placed in situations prohibited by statute ; 
where the question was what was to be consi- 
dered " river," and what " sea," a direction that 
" the thing to be looked to is the fact of the 
absence, or the prevalence of the fresh water, 
though strongly impregnated with salt," is erro- 
neous. — Home v. Mackenzie, 6 Clk. & Ein, 628. 

I. 2, When Directed, 

It being suggested that, in consequence of the 
subject-matter of the plaintiff's claim being an 
ecclesiastical due, the proceedings necessary for 
ascertaining his right would have to be com- 
menced in the Spiritual Court; the order was 
varied, merely by giving the plaintiff liberty to 
take such proceedings (instead of bringing such 
action), as he might he advised for the purpose 
of establishing his right, the court being of 
opinion that the peculiar nature of the demand 
and of the remedy applicable to it, afforded no 
reason for departing from its usual course of pro- 
cedure in a ease in which its jurisdiction was re- 
sorted to merely as ancillary to a legal right. — 
Butlin V. Masters, 2 Phil. 29. 

At the hearing of a suit to enforce an equitable 
security for the payment of an annuity which was 



impeached on the ground of a defective statement 
of the consideration in the memorial. The court 
below directed an issue to try whether the deed 
was a good, valid, and binding deed, and whether 
the plaintiff was, by virtue thereof, entitled to 
recover the annuity ; but, at the same time 
ordered that the defendant should, on the trial, 
admit the due execution of the deed (such ex- 
ecution having been regularly proi^ed in the 
cause), Held, on appeal, that such order was 
inconsistent isith the form of the issue, and fur- 
ther, that the plaintiff's title to relief in equity 
depended on a leg?il right, the court ought not 
to interfere with the trial of that right in a court 
of law, by requiring the defendant to admit any 
fact upon which it depended. — Elderton v. Lack, 
2 Phil. 680. 

■Where the plaintiff's right depend? on his 
being heir, the court has jurisdiction to grant an 
issue to try that fact on an interlocutory motion ; 
if the facts of the case make it proper, it is not 
very important whether they appear on a motion 
for an injunction or receiver, or upon a direct 
motion for the iss\xe,^~jMru)ashire v, Lancashire, 
9 Beav. 259. 

Such an issue was refused in a case where 
there was nothing but the bare assertion of the 
plaintiff's heirship on the one side, and the asser- 
tion of the defen,dant'6 ignorance on the other. — 
M- 

The court, on an ijiterlocujtofy application, will 
direct a reference or issue to ascertain a fact on 
which the title of the parties depends. 'Wbether 
the parties ought to be bound by the finding at 
the hearing of the cause — QiuBre.-^Kent v. Bur- 
gess, 11 Sim. 361. 

A. and B. were found to he next of kin by the 
master, who rejected C.'s claim. C. excepted 
to the report, and, upon an issue directed by the 
court, he was found to be sole next of kin. A. 
alone moved for a new trial. Held, that 15. might 
be heard in support of the motion, — Johnson v. 
Todd, 5 Beav. 394. 

It is the ordin^y rule of a Court of 'Equity, in 
cases where an heir denies the will, to grant an 
issue to try that question ; but where he does 
not deny it, but acts under it, merely denying 
that certain portions of the land pass under the 
description used in it, a Court of Equity has 
full jurisdiction to determine the question thus 
raised without granting an issue, or may grant 
such an issue at its discretion. — I'urquand v. 
Ricketts, 1 Clk. & Fin., N. S. 472. 

In such a case, parol evidence of what was con- 
sidered, in the lifetime of the testator, to be the 
extent of the lands constituting the estate, is 
receivable. — Id. 

To a bill by the rector, for an account of tithes 
against the owner and occupiers of land in the 
parish, they setup a modus of £13 6s. 8d., pay- 
able half-yearly, and they shewed receipts for 
that payment, under various descriptions, as 
" rent for the rectory," and " prescribed rent due 
to the rector" from the year 1637, with some in- 
terruptions ; and, also, receipts for a payment of 
8s. 9Jd., which was supposed to be a payment in 
respect of tenths due from the rector to the Crown. 
Held, by the Lords, affirming a decree for an 
account, that the case made by the appellants 
would not warrant the court to direct an issue to 
try the existence of the alleged modus, the 
evidence against it being fi'ee from doubt. A 
landowner cannot, like a rector, insist on an 
issue as a right, but in doubtful cases it is granted, 
— Cairns v. Raine, 12 Clk. & Fin. 83£, 
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Devisavit vel Non. 
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The existence of a modus as to ancient pasture- 
lands, having been established in s^ tithe suit, but 
the application of it to pasture-lands, which, after 
being nieadowed and ploughed up within the 
time of legal n\«mory, had been re-converted to 
pasture — being disputed, the rector was allowed 
to take an issue to try that question, and the 
House reserved costs and fUrtlter directions till 
the issue should have been detenSunei, — JHyron 
V. Coflper, 11 Clk. 8? Fin. 556. 

On a bill tq carry the trusts of a will into 
effect, two questions -were raised : — One of law, 
on the construction of the will ; the other of 
fact as to the plaintiff's legitiijiacy, to be ascer- 
tained by the trial of an issuei. Held, that the 
judge e:^ercised a sound discretion in directing 
the issue first, and declining to decide the ques- 
tion of law until the plaintiff established his right 
to ask for that decision, by shewing that he filled 
the character he had assumed— Qt««rt. — Whether 
Lord ElJon meant what was ascribed to him as 
approving the contrary practice in Gordon y, 
Gordon, 3 Sw., iSS.—Malone V, Malone, 8 Clfe. & 
Fin. 179. , . 

Where a plaintiff claimed as heir male of 
R. M., deceased, stating, in his bill, that he was 
K. M.'s eldest son, born after his marriage with 
plaintiff's mother, and naming a specific date of 
the marriage. Hel4 :— ^First, That the question 
of plaintiff's legitimacy would be satisfactorily 
determined by an issue in ternis to try whether 
he was the heir at law of R. M., &c.-.-/rf. 

That, although a marriage of the date stated in 
the bill, and proved by the depositions of the 
witnesses in the cause, would disprove the plain- 
tiff's title, and a marriage of a different date, 
establishing his legitimacy, tyas proved by the 
same witnesses at the trial of the issue, these 
were not sufficient grounds for dismissing the 
bill without f^rther investigation, it appearing 
that the witnesses, on both occasions, deposed 
correctly to the main facts, but were under a 
misapprehension of the dates. — [d. 

Where a Court of Equity directs an issue in a 
cause, in which there are many parties, and 
selects some to have the conduct of the trial, 
giving all leave to attend, aU. the parties, are 
bound by the result. — Jd. 

An order, directing an issue, '< with the con- 
sent of all parties in the cause," is erroneous, so 
far as it purports to be with the consent of an 
infant party — Qutsre. — Whether, if the infant 
gave consent, he is bound by it. But, if the order 
lor the issue was a right order to be made if the 
infant had not consented, it is immaterial 
whether he ought to be bound by the consent or 
not, especially as he was relieved &om the effect 
of the consent, by being allowed, on coming of 
age, to make a new defence. — Id. 

Queers : Whether it is clear, on the authorities, 
that an infant defendant in a case such as this, 
is entitled, after coming of age, to put in a new 
answer, and make a new defence. — Id. 

I. 3, Devisavit vel Non, 
A testator being subject to a commission of 
lunacy, gave, by his vnll, certain benefits to his 
only daughter, a married woman, who was also 
his heiress at law, and declared that if she or her 
husband, or any person, on their, or either of 
their behalf, should dispute his will ; or if any 
proceedings should be taken by any person 
whomsoever by any possible result of which, any 
estate or interest could be in any way attainable 
by«his daughter, or her husband, of larger extent 



than was intended for her by the will, and she 
and her husband should not formally disavow, 
stay, or resist such proceedings to the best of 
their ability, then he revoked the benefits given 
to her. The heiress at law, on oeeasion of her 
marriage, an4 during her minority, had joined 
with her husband in assigning her expectant in- 
terest to the trustees of her marriage settlement. 
The trustees of the will filed their bill to have 
the will established and the trusts carried into 
execution, and adduced proofs of the sanity of 
the testator at the date of his will. To this suit 
the heiress at law and the trustees of the settle- 
ment were parties : — Held, without deciding on 
the validity of the settlement, that the plaintiffs 
were bound to prove their title as against the 
trustees of the settlenient, and the court £(coord- 
ingly, at the instance of these trustees, directed 
an issue, devisavit vel non. In order to protect 
the heiress at law from the clause of forfeiture 
contained in the will, the court directed a state- 
ment to be inserted in the order, that the issue 
was directed at the instance of the trustees of the 
settlement. — Vooke v. Cholmoiidetey, 2 Mac. & 
Gor. 18. _ 

A testator seised of large real estates made a 
will, by which he gave certain benefits to his 
daughter^ who was his heir, and a married' 
woman, and declared that if she or her husband, 
or any person, on their, or either of their behalf 
should dispute his will^ or if any proceedings 
should be taken by any person whomsoever, by 
any possible result of which, any estate or inte- 
rest could be in any way attainable by his 
daughter or her husband, of larger extent than 
was intended for her- by the will, and she and her 
husband should not formally disavow, stay, or 
resist such proceedings to the best of their ability, 
then he revoked the benefits given to her. The 
testator was the subject of a commission of lunacy 
when he made his will, and continued so until 
his death. In a suit by the trustees of the will 
to establish it, the plaintiffs proved that the tes- 
tator was of sound mind when he made his will ; 
and there was no evidence to the contrary. 
Nevertheless, the court directed an issue, devisavit 
vel non, to be tried, the plaintiffs tu be plaintiffs at 
law and a gentleman (with whom the husband had 
entered into 9 covenant during the infancy of 
his wife, and in the lifetime of her father, to 
make a settlement of any estate she might there- 
after become entitled to), to be the defendant at 
law.— -t'oo/ce Y. Turner, 15 Sim. 611. 

On an issue, devisavit vel non, the jury found 
in favour of the will, but before the cause had 
been heard on the equity reserved, the devisees 
in trust applied for a reference, to enquire whe- 
ther a contract entered into by them was bene- 
ficial : — Held, that the application was premature^ ■ 
— Bowman v. Bell, 7 Beav. 161. 

An heir at law is not entitled, as a matter bf 
course, to have a second trial of an issue devisavit 
vel non. — Wilson v. Beddard, 12 Sim. 28. 

From the issue when the entire will is im- 
peached, on the ground that the testator was of 
unsound mind, and particular devises in it are 
also impeached on special grounds. — Lord Guilla- 
more v. Grady, 2 Jon. & L. 210. > 

Counsel acting for a minor heir at law are jus- 
tified in exercising their discretion, whether or 
not he ought to take an issue of devisavit vel non, 
—Knipe V. M'Mahon, 4 Dru. & W. 295. 

I. 4, Pro Con/esso. 
It is an established rule that where an issue is 
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directed to be tried at a certain time, and by de- 
fault of one party, unexplained, the trial is not 
then had, an order will be made to take the 
issue pro confeam. But, under particular circum- 
stances, the rule will not be applied as where 
material witnesses were unable to attend the 
trial. — Hargrave v. Bargrave, 8 Beav. 289. 

Issue ordered to be taken pro con/esao, against 
a party who was to be plaintiff in the issue, and 
who had neglected to proceed to trial of it at the 
time appointed by the order, by which the issue 
had been directed. — Caaborne v. Barslmm, 5 Myl. 
& Cr. 113. 

I. 5, Matters Not Put in Issiie. 

On a motion for an issue to try the plaintiff's 
heirship, affidavits of facts of which the de- 
fendant, by his answer, professes to be ignorant, 
are inadmissible. — Lancashire v. Lancashire, 9 
Beav. 259. 

No ground of suit not put in issue by the bill 
can be considered by the court. — Wallace v. 
Wallace, 1 Con. & L. 494. 

I. 6, Advance Out of Fund to Try Issue. 

Disapproval of the practice of advancing money 
out of funds in court to enable parties to try an 
issue directed by the court. — Johnston v. Todd, 3 
Beav. 218. 

I. 7, Generally. 

An application to stay the trial of an issue for 
the purpose of obtainirtg further evidence, re- 
fused, with costs, under the circumstances. — 
Hargrave v. Hargrave, 9 Bedv. 153. 

Where a decree directs an issue to be tried at 
the next assizes, an application to postpone the 
trial on account of the illness of a material wit- 
ness must be made to the court which directed 
the ttiai.—KebeU v. Philpot, 9 Sim. 614. 

The influence upon the minds of jurors which 
might possibly be produced by the reputation of 
a material witness, on a trial, in affecting the re- 
lative credit to be given to the testimony of that 
and the other witnesses, is no ground for changiiig 
the venue from the county or neighbourhood in 
which such material witness resides and is best 
known. — M'Gregor v. Topham, 3 Hare, 488. 

The Court of Chancery will, by consent of the 
parties to a suit, allow a verdict on an issue to be 
made the subject of a proceeding in error, — 
Clayton v. Lord Nugent, 1 Coll. C. C. 362, 
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Where, on an issue, the evidence is fairly 
before the jury, and the judge is satisfied, there 
is great difficulty in supporting a thotion for a 
new trial, on the ground that the verdict is not 
supported by the evidence, but the court will, 
nevertheless, entertain the motion and attend to 
the course of the trial, the issue having been 
directed for its satisfaction, — Johnston v, Todd, 5 
Beav, 697. 

An heir-at-law is not entitled, as a matter of 
course, to have a second trial of an issue, devisavit 
Velnon. — Wilson v. Beddard, 12 Sim. 28. 

Although a court of equity would have been 
satisfied if the opinion on a case or the verdict on 
an issue directed by it, had been the reverse of 
what it is, yet it is not the duty of the court to 
direct another case or another issue, unless it sees 
that the opinion or the verdict is clearly wrong. 



— Northam Bridge Company v. Southampton Rail- 
tiay Co., 11 Sim. 42. 

Where, upon an interlocutory application, an 
issue has been directed to try a question of fact, 
upon which the title of the parties depends, and 
a verdict has been found in favour of one party 
which the court, on a motion for a new trial, 
Refuses to disturb, the other party may, notwith- 
standing, proceed with the cause, and go into 
evidence in support of his case, in opposition to 
the finding of the jury ; and if, at the hearing, his 
evidence is suffioient to raise a reasonable doubt 
of the correctness of the verdict, the same ques- 
tion will be sent to another jury ; but the incon- 
veniences of this course are so great, that the 
court wUl be strongly inclined, when it grants 
such an interlocutory issue, to require from both 
parties an undertaking to be bound by the result. 
— Ansdelly.Ansdell; Gorripertzy, Ansdell, 4 Myl. 
& Cr. 449. 

In cases in which, but for the existence of a 
tirust, the title to real property would be to be 
tried at lavir, and a party would consequently 
have repeated opportunities of trying it, the 
Court of Chancery is unwilling to bind the 
fights of the parties by a single trial, especially 
when it appears likely that more light will be 
thrown upon the subject by another trial. A 
second trial of an issue vidth respect to a copy- 
hold custom was directed in a case, in which the 
result of the first trial would have gone far to 
establish, within an extensive district, a rule of 
inheritance, of which no distinct precedent had 
Been proved in evidence. — Locke v. Coleman, 2 
Myl. & Cr. 42. 

Before a judge will be called on to furnish his 
notes of the trial of an issue, the counsel for the 
party moving, must satisfy the court that they 
are necessary for the purpose of the motion. — 
Hungerford v. Jagoe, 1 Jon. & L. 691. 

Where a court of equity directs that a new 
trial of an issue should be had, the verdict on the 
first trial need not be set aside, as it forms no 
ground for any subsequent proceeding of such 
court. Nor ought either party to be allowed to 
give such verdict in evidence on the second trial. 
—O'Connor v. Malone, 6 Clk, & Fin. 572. 



III. — Action at Law. 

See Pit. Staying Pkoceedings. — Pb. 

Injunction. 

Where tbe court directs an action, instead 
of' granting an injunction, against the equitable 
assignee of a patent, it will not exact from the 
defendant any admissions as to the validity of 
the patent. — Pidding v. Franks, 1 Mac. & Gor. 56. 

The cases in whith the court will interfere, to 
have accounts taken to the master's ofiSce instead 
of leaving them to be ascertained by an action at 
law, are difficult to define, and must be very 
much in the discretion of the court. 

Where surveyors had commenced an action 
against a railway company, for a balance claimed 
in respect of work done and monies expended by 
them for the railway company, the particulars of 
demand, in such action, being four hundred in 
number, and there being no dispute as to the 
sums paid by the company on account, this 
court refused to restrain the prosecution of the 
action, where the railway company had, by their 
bill, asked for a discovery as to numerous docu- 
ments, and stated that they should, thereby, fee 
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enaWed to defend the action at law, and had not 
applied for an injunction, till more than a year 
after the action had commenced and when it 
was likely to come on soon for trial. — The South 
Eastern Railway Company V. Martih, I Hall 
& T. 69. 

Distinction between directing an issue, and 
giving liberty to bring an action at law, to try a 
legal right. ' In the former easel, application for 
a new trial must be made in this court, when all 
the proceedings at law trill be examined ; but in 
the latter, application for a new trial must be 
made to the court of law ; this court will look 
merely to the result of the action. In the latter 
case, also, if there has been a miscarriage at law, 
relief, if any, cannot be obtained upon the case 
coming on, upon the equity reserved, without a 
petition. — Hope if. Hope, 10 Beav. 581. 

If, at the hearing of a case in equity, it ap- 
pears that the plaintiff haS, or may have, some 
equity which cannot be satisfactorily established, 
unless he first establishes a legal right in a legal 
manner, the court delays the decisioh upoil the 
equity until the legal right is established, and 
retains the bill for a limited period, in order that 
the plaintiff may, in the meantiMe, have ah op- 
portunity of establishing bis legal righl; at law, 
giving, at the same time, such special directions as 
may be thought necessary, either for the purpose 
of removing impediments to the trial of the legal 
right, or saving expenses by ordering the admis- 
sion of undisputed fact. But, subject to such 
directions, the plaintiff is to establish his right at 
law according to legal forms, and this court does 
not consider what passes at nisi pritis, or inter- 
fere with the trial o* any of th^ incidents 
attending if. — Striitk v. The Earl of Effingham, 
10 Beav. .589. 

After the cacB is determined at taw, the regu- 
lar course is, to set <\jvfn the cause in equity to 
be heard, as it is said, on tbe equity reserved, and 
on the hearing, the restdt of the proceeding at law, 
is ordinarily Held to be conclusive. Ko direction 
for a new trial is to be giYen here. — Id. 

The court, however, does not reject or abandon 
all attention to the proceedings at law, on a pro- 
per application made for the purpose, shewing 
that proceedings were such, that the real ques- 
tion between the parties could not be tried, that 
the directions givett by the court were not obeyed, 
so that the verdict at law was obtained by means 
of a contempt of this court ; or that the decree, 
giving leave to bring the action did not contain 
some directions, for want of which the question 
could not he tried iii the action which was 
brought, the matter may be considered. In 
some cases, relief may be given by retaining the 
bill for a longer time, in order to allow a new 
legal proceeding to be brought ; in other cases it 
may be liecessary tb rehear the cause, for the 
purpose of procuring other directions to be in- 
serted in the decree. — Id, 

Where a bill is retained at the Hearing, with 
liberty to the plaintiff to bring an action, the 
order ought to go on to direct that in case the 
action be not brdtlght -within a certain time, the 
bill shall stand disfnissed.— Wood v. Rowcliffe, 2 
Phil 382. 

The question in the cause being, whether the 
plaintiff was entitled, under an agreement for a 
building lease, to a covenant for the use of a 
certain road, which he claimed : — First, by con- 
tract, as implied by the delineation of a plan in 
the margin of the agreement, arid. Secondly, on 
the ground of acquiescence : — the court directed 



ah action to try the alleged legal right, first re- 
serving the question of acquiescence as a purely 
equitable one, and material only in case the legal 
right should be determined against the plaintiff. 

The court will direct the defendant in equity 
to be plaintiff in such action, if, by that means, 
the tight can be more conVeniently tried. — Mott v. 
Blackwall Railway Co., 2 Phil, 632. 

On a bill to restrain the continuance of a 
trespass, alleged to have been actually committed, 
the court, in putting the plaintiff to his action, 
will not require the defendant to admit any fact 
that enters into the question of trespass ; at least, 
miless such fact be clearly and unqualifiedly 
admitted in the answer. — Duke of Beauford v. 
Morris, 2 Phil. 83. 

A bill, by a vicar claiming as such, a customary 
payment of 6d. in the pound on all lands and 
houses within the parish was, on a re-hearing, 
retained, with liberty to the plaintiff to bring an 
action ; the Lord Chancellor considering that a 
more proper course than the one to be taken by the 
court below, of directing, first, an issue to try the 
immemoriality of such a custom, and then taking 
the opinion of a court of law upon the validity of 
such a custom, the case being one in which "the 
jurisdiction of this court was resorted tu merely 
as ancillary to a legal right. 

Suggestion as to the priority, in such cases of 
going to law first to ascertain the right before the 
filing the bill in this comt. — Butiin v. Maatera, 
2 Phil. 290. 

Form of order, where a case had been sent to a 
court of law, on the argument of a demurrer, and 
on the return of the certificate, the case is sent to 
another court of law. — Spry t. Bromfield, 12 
Sim. 75. 

A defendant, a purchaser, demurred to a bill 
for specific performance, and his demurrer was 
overruled. He then asked for a case to be sent 
to a court of law, which was granted ; and the 
opinion of the judges was againSt him. Ulti- 
mately, however, the bill was dismissed with 
costs : — Held, that the defendant was entitled to 
his costs at law, as well as in equity. — Forbes v. 
Peacock, 12 Sim. 528. 

Testator, amongst other bequests, gave a free- 
hold house, his furniture, and certain other 
chattels, to his wife, for life, and willed that at her 
death his two daughters should divide equally, 
as residuary legatees, whatever he might die pos- 
sessed of, except what was already mentioned in 
favour of others^ The question was what was the 
effect of the vrords in italics with regard to cer- 
tain real estates of the testator, which were not 
particularly mentioned in his will : — Held, that 
the court ought not, in order to determine that 
question, to enquire into the nature and other 
circumstances of the real estates, nor ought those 
circumstances to be stated in a case made for the 
opinion of a court of law upon the question.— 
Davenport V. Collman, 12 Sim. 605. 

A motion being made for an injunction, it 
stood over with liberty to the plaintiff to bring an 
action to establish his right. The plaintiff neg- 
lected to proceed therein ; the motion was re- 
fused with costs. — Perry v. Truejit, 6 Beav. 418. 

Although a court of equity would have been 
Satisfied, if the opinions on a case, or the verdict 
on an issue directed by it, had been the reverse 
of what it is; yet it is- not the duty of the court to 
direct another case, or another issue, unless it 
sees that the opinion or the verdict is clearly 
wrong. — Northam Bridge Company v. South- 
ampton Railway Co., 11 Sim. 42. 
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- The plaintiff obtained an injunction, with a 
direction to tiy his right in an action. A year 
afterwards, and shortly before the Spring Assizes, 
the defendant moved that the plaintiff might 
proceed to trial at those assizes, or that the in- 
jvinction might be dissolved. The court refused 
the motion J ■vyith costs, but intimated that it ex- 
pected the plaintiff to go to t^al at the next 
Summer Assizes. The defendant being in con- 
tempt for non-payment of the costs of the motion ; 
the plaintiff, shortly before Summer Assizes, 
moved to defer the trial until the defendant 
should haye cleared his contempt. — Bick/ord v. 
SAetoes, 10 Sim. 193. 

. Where a person has been arrested under a writ 
of Tie exeat regno, irregularly obtained, the court, 
after his discharge from arrest, will, in ^ proper 
case, prevent his bringing an action for false im- 
prisonment, and at the same time refuse to give 
a reference as to the damage sustained. — Da/rley 
V. Nicholson, 1 Con. & L. 207. 

Becree, dismissing a bill for arrears of an an- 
nuity, on the ground of presumed satisfaction and 
Japse of time, varied, by directing the bill to be 
retained for twelve months ; the plaintiff to be at 
liberty to establish her claim in an "action at law. 
■^Haworth v. Bostaek, 9 Clk. & Fin. 59. 

The question, whether, in fact, goods delivered 
to a carrier are at the risk of the consignor or con- 
signee, is a question for the jury. — Dunlop v. 
Lambert, 6 Clk. & Fin. 600. 
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MASTER EXTRAORDINARY. 

Masters extraordinary may act at any place 
beyond ten miles of Lincoln's Inn. — S3rd Gen. 
Ord., 21st Dec, 1833, Beav. ed. 69. 

An affidavit was sworn before a Master Extra- 
ordinary ill Ireland, appointed under the Oth and 
7th Vic., c. 82, Held, that it was not necessary 
to verily, by affidavit, the fact that he filled that 
character. — Day v. Day, U Beav. 35, 

' ' MASTER. 

See Account. 
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Decree, not to state the name of master to 
whom it is referred, but merely that it is referred 
to the '' iriaster in rotation." The name of such 
master to be endorsed on the decree by the sitting 
master at the public office. — Gen, Ord., 6th Dec, 
1834, Beav. ed. 3. 

Special applications to withdraw replication or 
amend, to be determined by the master. — 20th 
Gen. Ord., ilst Dec, 183S, Beav. ed. 50. 

Applications to be made to master in rotation. 
— l.ith Gen. Ord., Id., Beav. ed. 47. 

Mode of ascertaining master in rotation.-;— 17th 
Gen. Ord., Id., Beav. ed. 48. 

Master to enter in a book the proceedings in 
the causes referred to him. — 49tlx Gen. Ord,, 
3rd April, 1828, Beav. ed. 21. 

Master of the Court of Exchequer, who had, 
under 5 Vic, c. 5, a. 32, become a Master in 
Ordinary of the Court of Chancery, to take refer- 
ences in rotation under the Order of 6th Dec, 
1824 Gen. Ord., 10th Jan., 1842, Beav. ed. 193. 

The masters have no jurisdiction to give liberty 
to amend without prejudice to an injunction.— 
Edge v. Duke, 10 Beav. 184. 

An order of the master, giving the defendant 
three weeks to answer after the plaintiff had 
amended his bill, which was defective for want 
of parties, discharged as irregular. — Reynell v. 
Reynell, 1 Beav. 82. 

A Master in Ordinary having become inca- 
pacitated from attending to the business of his 
office, the matters were transferred to the Master 
in Rotation, with liberty for him to adopt the 
proceedings already had. — Att. Gen. v. Haber- 
dasher's Co., 3 Beav. 130. 

The court is fundus officio when it has con- 
iiftned the master's report, sanctioning the 
draining of a settled estate, under 3 & 4 Vic, 
c, 65. Wliat remains to be done under the Act 
is to be done by the master, and not by the court. 
— Ex parte Mills, l3 Sim. 691. 

The masters have no power to dispense with, 
or relax, the general order of the court. — Smith 
V. Webster, 3 Myl. & Cr. 244. 

The masters, on applications made before them, 
under 3 & 4 Will. 4, c 94, s. 13, have the same 
power to dispense with the strict letter of the 
general orders as the court itself has. But the 
Lord Chancellor has decided the contrary.^ 
Milbanke v. Stevens, 8 Sim. 160. 

The 3 & 4 Will. c. 94, s. 13, giving jurisdiction 
to the masters to hear and determine all appli- 
cations for leave to amend bills, does not apply 
to cases where the party is entitled of course, 
to leave to amend, as where leave is given at the 
hearing to amend, by adding parties, or to cases 
where it is necessary for the court to hear all the 
circumstances, enabling it to determine whether 
leave ought to be given to amend or not. — Bees 
V. Edwards, 1 Keen, 466. 

The master has no authority under the 
3 & 4 Will. 4, c. 94, s. 13, to entertain an appli- 
cation for enlarging publication, in the sense of 
an application for leave to examine witnesses 
after the depositions on one side have been de- 
livered out; the words " enlarging publication," 
in that section being restricted to enlarging the 
time at which publication is to pass. — Carr v. 
Appleyard, 1 Keen, 725. 

■The master has jurisdiction, under the 185th 
General Rule to direct proceedings to be tsiken 
against a party who, having been let into pos- 
session by the father of the minor, refused, after 
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his death, to give up possession. — In re Elizabeth 
Uwa, ri. & K. 276. 



n. — Master's Office. 

On bringii^ in decree, time to be appointed 
hy master for taking it into consideration. — 50th 
Gen. Ord., 3rd April, 1828, Beay. ed. 21. 

Mast^ to ^egjilate mode of executing decree. 
• — 51st Gen. Ord., Id. 

Master to fix time within which proceedings to 
te taken. — 52nd Gen. Ord., Id. 

Master may, if he thinks it ezpediemt, proceed 
ex parte.' — SSxd Gen. Ord., Id. 

Mast^ may review ex parte proceedings, if^ on 
application, he is satisfied thai the non-attendance 
of absent parties was not caused by wilful delay 
or negligence, but oniy upon payment of costs, 
occasioned hy his non-attendance. — 54th Gen. 
Ord., Id., Beav. ed. 23. 

Master may order costs occasioned by non- 
i^ttendance of parties to be paid by them or their 
Solicitors. — 55th Gen. Ord., Id. 

If decree not prosecuted with due diligence, 
^y party interested may apply to have the 
prosecution of thesaiddeeree. — 56th Gen. Ord., Id. 

The master to certify, proceedings, &c., had in 
liis oifioe.-7&7th Gen. Ord., Id., Beav. ed. 24. 

Master may proceed de die in diem. — 58th &en, 
hrd.. Id. 

Warrants before master to be peremptory. — 
•69th Gen. Ord., Id. 

Masters may extend attendance and fee to 
.solicitor, or disaUow fee when no attendance. — Id. 

Production and inspection of papers in master's 
office.— 6,0th Gen. Ord., Id. 

Masters may fix period? for &e •delivery of 
leceivers' accounts and payment of balances. — 
63rd Gen. Ord., Id., Beav. ed. 25. 

Beceiver of a landed estate to manage as well 
as set and iet. — 64th Gen. Ord., Id. 

Masters may receive proposals for manage- 
ment, &c., without special order. — Id., Beav, 
«d. 26. 

Affidavits rea^ in eourt may be used before 
master.— 65th Ge^. Ordi, Id. 

No affidavit in reply shall be Tead in master's 
office except as to newmatter. — 66th Gen, Ord. , Id. 

No further evidence aftra: warrant to prepare 
report. — 67th Gen. Ord., Id. 

Review of proceedings by master. — 68th Gen, 
Ord., Id. 

Costs of. — li. 

Master may examine tvitnesses, viva voces — 
69th Gen. Ord., Id. 

Master may make separate reports.— 70th Gen. 
Ord., Id., Beav. ed. 27. 

Certify state of assets. — 71st Gen. Ord., Id. 

And examine viva voce, or on interrogatories, 
uiy persons claiming. — 72nd Gen. Ord., Id. 

Sales under court may be made in the country. 
— 75th Gea. Ord., Beav. ed. 28. 

Mode of proceeding where settlement of con- 
veyance or taxation of costs directed. — 76th Gen. 
Ord., Id, 

Master may require parties to appear by dis- 
tinct solicitors. — Id., Beav. ed. 29. 

Every decree or order of reference is to be 
brought into the master's office, by the party 
having the carriage thereof, within ten days after 
the same shall have been passed and entered, 
and in default thereof, any other party to the 
cause or matter is to be at liberty to bring in the 
same, and such party shall have the carriage of 
Vol. II. 



the proceedings under such decree or order, 
unless the master shall otherwise specially direct. 
—1st Gen. Ord., 3rd June, 1860. 

If, upon the warrant taken out for considering 
the decree or order of reference, or at any time 
during the reference, it shall appear to the master, 
with respect to the whole or any portion of the 
proceedings, that the interests of the parties can 
be classified, he is to be at liberty to require the 
persons constituting each or any class to be 
represented by the same solicitor, and if the 
parties constituting such class cannot agree upon 
the solicitor to represent them, the master is to 
be at liberty to nominate such solicitor for the 
purpose of the proceedings before him, and if 
any of the parties constituting sueh class shall 
delcline to authorise the solicitor so nominated to 
act for him, and shall insist upon being repre- 
sented by a different solicitor, such party shall 
personally pay the costs of his own solicitor, of, 
and relating to the proceedings before the master, 
.with teapeet to which snch nomination shall have 
been made, and all such further costs as shall be 
occasioned to any of the parties by his being 
represented by a different solicitor from the soli- 
tor so to be nominated.-~2nd Gen. Ord., Id. 

The master's power to proceed, ex parte, in 
case of the non-attendance of ■any party on any 
warrant, shall extend to the case of his non- 
attendance upon any adjournment of any warrant. 
— 6th Gen. Ord., Id. 

The master's power to award costs in ease of 
the non-attendance of any party upon any war- 
rant, is to extend to the case oiYaa non-a>ttendance 
upon any adjournment of any warrant to a fixed 
time. — 7th Gen. Ord., Id. 

in all -cases when a proceeding has heea un- 
duly d^ayed, by reason of the neglect of aay 
party or his solicitor, the master shaU, in the first 
report which he shall make on the subject-oiatter, 
in respect of which such proceeding has been 
unduly delayed, state specially to the court the 
circumstances of such delay, in order that the 
court may, if it shall think fit, in addition to, and 
notwithstanding any costs which the master may 
have certified to be paid in the course of the pro- 
ceedings before him, make such further order in 
respect thereof as justice shall require. — 8th 
Gen. Ord., Id. 

In all proceedings before the master., where he 
is attended by counsel, the allowances on the 
taxation of costs in respect oi the fees to such 
counsel are to be regulated upon the same prin- 
ciple as if the proceedings were befca« tbe court. 
— l«th Gen. Ord., 14. 

The costs of procuringthe attendance of counsel 
before the master, are to be allowed in the taxa- 
tion of costs, as between party and party, in 
all cases in which the master shall certify such 
attendance to be proper., and in no other case.— 
lUh Gen. Ord., Id. 

In case of the absence, firom illness or other- 
wise, of any master to whom any cause or matter 
is referred, any other master may, with his con- 
currence, afit in the place of the master so, for 
the time being, absent ; but any order or other 
proceeding to be made or had by or before such 
master so acting, is to be entered as made or had 
by or before him, for or in the place of the 
master to whom the reference is made. — 12th 
Gen. Ord., Id. 

Practice as to swearing affidavits upon the 
master's ceasing to attend at the public office.^ 
Order of November, 1847. 
Revocation of Genersd Order for transfer of 

O 
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matter from the office of a master in ordinary, in- 
capacitated by temporary illnessi-^-Crent Ord,, 
8th Nov., 1841, Beav. ed. 182. 

After the master had issued his warrant, on 
preparing his report, an accounting party was, 
by consent, permitted to bring in his discharge, 
and his evidence in support. During the pro- 
ceeding, new evidence to charge was discovered 
by the plaintiff, but the master declined receiving 
it. Held, that the plaintiff ought to be allowed 
to adduce it, for the parties must have proceeded 
on the supposition that the warrant, on pre- 
paring, had been withdrawn, and the benefit of 
the 67th Order waived.-^SAa'ifcrosj v. Wright, 
11 Beav. 433. 

The 66th General Order, of April, 1828, 
applies only to proceedings in the master's office, 
and, therefore, a plaintiff, from whom the 
master has taken the conduct of the suit, under 
that order) is not thereby precluded from after- 
wards making an application to the court, in the 
suit.— 1 Cr. &Ph.78. 

A party who moves the court to enlarge pub- 
lication; after having made an unsuccessful 
application to the master, may read affidavits 
filed subsequently to the proceeding before the 
master.^^Pee2 v. Hague, 16 Sim. 315. 

An enquiry being directed, as to the propriety 
of taking proceedings to set aside a lease of 
charity property, liberty was given for the lessee, 
though not a party to the cause, to attend,— 
Att. Gen. v. Pretyman, 8 Beavi 316. 

On a reference to the master, under a decree, 
*11 the evidence referred to, in the decree, is 
before the master j therefore, a party who ob- 
jects to a dialt of the master's report, on the 
ground that it is not warranted by the evidence, 
is not bound to produce office copies of the depo- 
sitions ; but he ought, previously, to notify to 
the master what parts of the evidence he intends 
to rely upon.-^W«7»o» v. Wilson, IS Sim. 487t 

Where a party takes his state of facts into the 
master's office, and obtains leave to examine 
witnesses and complete the examination, his 
opponent's state of facts may, at any time before 
publication, be amended by leave of the master. 
Earl Nelson v. Lord Bridpqrt, 6 Beav. 295, 

The plaintiff and defendant took their state of 
facts' into the master's office* The plaintiff com- 
pleted the examination of his witnesses, and was 
about to obtain an otder to pass publication, 
when the defendant, with the master's permission, 
carried intb the master's office an amended 
state of factsi Held, not irregular; and a 
motion in the alternative, to suppress it, and the 
subsequent ptoceedings, or that the defendant 
might pay the costs occasioned, was refused 
with costs. — td, 

A, was tenant fot life. Of a trust fund directed 
to be invested in government or real securities, 
with a contingent remainder to his children born 
and to be bom, with remainders oVer. A; had 
three infant children. Heidi that the solicitors 
of the trustees, as well as the solicitors of A. and 
his three children; were entitled to attend a re- 
ference to the master, as to the propriety of 
investing the fund on a proposed mortgage. If 
the master excludes one of the parties to a cause, 
from attending him on a reference; the excluded 
party need not wait until the master has made 
his report, and then except to it, but may apply 
to the court, forthwith, to reverse the master's 
decision. — Davis v. (7owi4e»mere, 14 Sim. 402. 

The repeal of former orders, by the Ist Order 
of May, 1845, does not deprive a party to a cause. 



of any right which he had, according to tha 
practice of the court, acquired under the repealed 
order.— ^ran* v. Epps, i Hare, 343. 

All persons interested in the master's report 
are entitled to be heard in support of it, but none 
but the excepting party can be heard against it. 
•^Bonser v. Cox, 4 Beav. 379. 

The 47th Order of August, 1841, is ap» 
plicable to all cases, in which the debts being 
under the consideration of the master, and estab* 
lished before him, the costs may be added to the 
debts and included in the report. It is not, 
however, applicable to cases in which either the 
master has reported upon the debts, or the pro- 
ceedings are in such a state, that he cannot open 
them for the purpose of adding the costs to the 
debt.— 'Read V. Smith, 4 Beav. 521. 

A defendant, in a suit for taking accounts, 
omitted to insert in his examination any receipts, 
or payments by him during a certain period j the 
plaintiff however, proved receipts by him during 
that period. The court refused to allow the 
defendant to bring in a further examination, or 
additional accounts, or to give any evidence of 
payments, in order to discharge himself from 
those receipts. Pending an enquiry before the 
master, the court will not interfere with his con- 
duct. The dissatisfied party must wait until the 
report is made, and then except to it. — Maddeford 
V. Amtviick, 11 Sim. 209. 

The conveyance of an estate sold under the 
decree had been settled by the master, and one 
of the defendants was made a party, but refused 
to execute it. The court refused an application 
by the purchaser, that the plaintifife should pro- 
cure the defendant to execute the oonveyancei— 
Stillwelly. Metlersh, 10 Sim. 367. 

"When an estate has been sold under a decree, 
and all proper parties have been ordered to join 
in the conveyance to be settled by the master ; if 
a party to the suit whom the master considers a 
proper party to the conveyance, refuses to convey 
the right course for the purchaser to take, is to 
move against. that party that he be ordered to 
convey, and not to move against the plaintiffs 
that they be ordered to proctu-e him to convey.— 
i(i., 4Myl. &Cr. 581. 

'The master having been prevented by illness 
from attending at his office on the day appointed 
for hearing, and application to enlarge publica- 
tion i — Held, that the application might be made 
to the court.— Boys v. Trapp, 9 Sim. 218. 

An infant tenant in tail, may be ordered to con- 
vey under the 1 "WiU. 4, c 47, s, 11. — Radeliffe v. 
Eceles, 1 Keen, 130. 

Where an infant heir is declared by the decree 
of the court to be a trustee for the purchaser, the 
court will direct a conveyance to the purchaser, 
by the same decree, a petition for that purpose 
being unnecessary. — Miller y. Knight, 1 Keen, 
129. 

If a reference as to title is made on motion, the 
master, under Lord Lyndhursts 51st Order, has 
the same power to examine witnesses as he would 
have had if the reference had been made by 
decree. — Woodroffe v. Titterton, 8 Sim. 238. 

The court will not enlarge the time for ob- 
taining the master's report on exceptions to an 
answer in sm injunction c^use, except under 
special circumstances, such as the illness of the 
master to whom the exceptions are referred.— 
Davenport y. Whitmore, 8 Sim. 251, 



Master, Reference to. 



PRACTICE. 



As to Title, 



779 



III. — Reference to. 



1, When Granted 779 

2, When Not Allowed 779 

8, As to Title 779 

4, In Infant' t Suits 780 

5, As to Scandal and Insufficiency 780 

6, To Take Accounts 



III. 1, When Granted. 

The arrangement and regulation of the course 
of proceedings under each reference, are to be 
■wholly subject to the control and direction of 
the master, and the master is to proceed with the 
reference made to him as speedily as the nature 
thereof, and the business of the office will allow. 
— 3rd Gen. Ord., 3rd June, 1850. 

The duration of warrants to proceed upon any 
reference before the master, is not to be limited 
to an hour, or any other period of time, and the 
proceedings upon any warrant are, as far as pos- 
sible, to be continued consecutively from hour to 
hour, and frorn day to day, until the same shall 
be completed, but not so as to cause unreasonable 
delay in other causes, or matters depending 
before the master, and the master shall therefore 
be at liberty to adjourn the further hearing of 
any matter or thing before him to such future 
day as he shall think fit, and on every such ad- 
journment, the parties shall be obliged to attend 
without a further warrant, unless the master 
shall otherwise direct. — Ith Gen. Ord„ Id. 

Observations on the importance of confining 
enquiries, directed by a decree, strictly to the 
issue raised by the case upon the pleadings.— 
Bellamy v. Sabine, 1847, 2 Phil. 426. 

In a creditor's suit, it appeared that the de- 
fendants, who were the persons beneficially 
entitled to the property subject to the debts, 
were also entitled to the second charge on it. 
The court, at their instance, directed a reference, 
to enquire whether it would be for the benefit 
of any of the creditors, that the property should 
be sold, or conveyed to the defendants in satis- 
faction of their debts ; and that, if the master 
should find that the value of the property was 
not near equal the debt due to the defendants, and 
that it would not be for the interest of the credi- 
tors that the property should be sold, then, 
upon payment by the defendants to the plaintiff, 
(the first creditor), of the sum reported due to 
him, and costs, sJl parties should convey the 
property to the defendants. — Lynch v. Kelly, 
3 Jon. & L. 628. 

When a gift is made to a class of persons, and 
circumstances connected with the individuals are 
disputed, it is contrary to the practice of the 
court to decide the points of law previously to a 
reference to, and report by, the mastef , as to the 
state of the class. — Kimierley v. Tew, 2 Con. 
& L. 336. 

The court, in referring it to a master to settle 
a case for a court of law, will not authorise him 
to issue a commission to examine witnesses, to 
ascertain facts to be stated in the case. — Hoffg v. 
Garrate, 2 Con. & L. 197. 

Practice in settling a case, involving a question 
of ecclesiastical law. — Id. 

The court will not decide a question of election, 
which depends upon the fact, whether Scotch 
estates did or did not pass imder the will, with- 
out directing an enquiry, before the master, as to 
the effect, under the Scotch law, of the will upon 



the Scotch estates. — M'Call v. if Call, 2 Con. 
&L. 184. 

A decree, giving effect to allegations read 
from an answer not proved nor admitted, was 
varied in that respect, and an enquiry on the 
subject was directed before the master,— Barrett 
V. The Stockton S; Darlington Railway Co., 
1 Clk. & Fin. N. S. 18. 



HI. 2, When not Allouied. 

The court, if perfectly satisfied, will make 
an order to transfer, under the Trustee Act, 
without a reference. — Cockell v. Pugh, 6 Beav. 
293. 

The fact that the plaintiff had filed a bill in 
this court, being relied on by the defendant as 
having worked a forfeiture of his interest; — Held, 
that the mere production of the office copy was 
not sufficient evidence, there being no proof of 
identity! and. Secondly, That the defendant 
was not entitled to an inquiry on the point. — 
Williama v. Knipe, 5 Beav. 273. 

After several references to the master, and 
after the cause had been argued and judgment 
given, on further directions, the court refused to 
stay the distributions of the fund, and direct a 
further reference with respect to a new case, as 
between certain creditors, which case it did not 
appear that the parties might not have previously 
brought forward, and which was not proved by 
the evidence adduced. — Philips v. Philips, 3 
Hare, 201. ^ 

If a party suffer the court to make an order 
upon an affidavit, he cannot afterwards refer it for 
prolixity, though he has not himself taken a 
subsequent step in the cause. — Bobinsoa v. 
Warner, 1 Jon. & Ca. 50. 

Motion for a reference to the master, to ascer- 
tain amount of interest accrued due upon a 
demand since the date of the allocating report, 
refused; an affidavit, ascertaining that sum, 
being sufficient. — itahon v. Dawson, Fl, & £. 
178. 

in. 3, As to Title. 

Motion by a vendor for a reference as to title 
refused, because he had been guUty of laches 
in prosecuting the suit. — Darin y. Survey, 15 
Sim. 49. 

On a bill for a partition when there is a small 
failure in proof of title, or when the shares of the 
parties are alone doubtful, the court will grant 
an inquiry, but where there is a material omission 
in the proof of the plaintiff's title, the bill wUI be 
dismissed with costs. This course was pursued, 
though the plaintiff had recovered, in ejectment, a 
portion of the estate from the defendant, it not 
appearing what were the effects of that pro- 
ceeding, or whether the plaintiff's title, as alleged, 
was therein proved. — Jope y. Morshead, 6 Beav. 
213. 

One general exception was taken to the master's 
report of a good title which did not point out the 
objections to the title. The court disapproved of 
this inconvenient mode of proceeding. — Flower 
y. Bartopp, 6 Beav. 476. 

The court, on an interlocutory application, will 
direct a reference or issue to ascertain a fact on 
which the title of the parties depends. Whether 
the parties ought to be bound by the finding 
at the hearing of the cause — Qtuere. — Kent y. 
Burgess, 11 Sim. 361. 

Where, on a reference as to title in a suit 
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against a purchaser for specific performance, the 
master reports in favour of the title, but the 
court holds it to be so doubtful, that the pur- 
chaser should not be compelled to take it, the 
bill may be dismissed without overruling the ex- 
ceptions taken by the defendant to the report. — 
Mobimon v. Milner, 1 Hare, 578, n. 

Circumstances under which the court will, 
before making any other decree in the cause, 
direct an enquiry with respect to a document 
which is insisted upon as affecting the interests 
of the parties in the matter in question, but is 
not produced. — Hart v. Hart, 1 Hare, 1. , 

The defendant, a purchaser of a public house, 
insisted that time was the essence of the con- 
tract, and that the abstract had not been de- 
livered within the time agreed oh. A reference 
without prejudice, was made, on motion, as to 
the title, and when it was first shewn. — Toxltnoe 
T. Amcoats, 3 BeaV. 496. 

Where the plaintiff failed in pWving, at the 
hearing, a fact which was the very foundation of 
his title : — Held, that it was not the proper sub- 
ject for an enquiry before the master, and the bill 
was dismissed with costs, with liberty to file a 
new bill. — Bolden v. Hearn, 1 Beav. 445. 

In future, the court will add to the reference 
as to whether a good title can be made, a direction 
to the master, at the request of either party, to 
enquire and report at what time a good title was 
shewn. — Enraght v. Fitzgerald, 2 Dru. & W. 43 ; 
1 Con. & L. 181. 

Form of the order to report the pHorities of 

Eitioners under 6 & 6 Will. 4, c. 55, where 
re has been & report of priorities, aAd other 
creditors have subsequently . extended ■ the re- 
ceiver to the matter of their petitions. — Kdvenagh 
T. ilfM»-pAy, 1 Jon. & Ca. 273. .i •; , 

Where a party objects to a master's report as 
to title, his proper course is to file exceptions 
and set them down for hearing in the cause list. 
— Harwbod v. Blartd, Fl. & K. 540.. 

A person being, by his marriage settlement, 
tenant for life of an estate in Ireland, held on 
lease for lives renewable fol: ever, with power of 
appointment to one or more of tHie children of 
the marriage,, the estate in default of appoint- 
ment to go t'o the first and other sons, succes- 
sively in tail male, by deed-poll, date'd the 14th 
of January, 1804, appointed to his eldest son an 
estate in tail male, and by indenture of l6ase 
executed four days after, the father and son, in 
consideration of £1,600, to be applied in paying 
debts on th6 estate, and renewal fines then due, 
demised part of it for lives. By a deed, dated 
December, 1807, the soh, in consideration of 
debts paid f6r him by the father, and in discharge 
of the trtist ftnd confidtenoe reposed in him, con- 
veyed the estate and aXL his interest therein to 
the father and hi's heirs. The fkther, by his will, 
made after th^ death of his eldest soil without 
issue, devised tie estate, charged thereby with 
certain legacies, Hi the Use of his two surviving 
sons and their f«s{)'ective issue, in equal portions, 
as tenants in coflifflon ;-^Held, by the Lords (re- 
versing a decree Which established the will) that 
the execution of the lease for £1,600 so soon after 
the deed of appointment, and the circumstances 
appearing in those deeds, and in the deed of re- 
conveyance of 1S07, raised such suspicions of the 
validity of the appointment as required the court, 
before it could adjudicate on the father's title to 
dispose of the estate, to direct an inquiry whether 
that appointment was a 6o«ff^(ie execution of the 
power,— ,/(W!/(;so» V, Jackson^ 7 Clli, & Fin. 977. 



III. 4, In, Infants' Suits. 

Two suits were instituted for similar objects, 
one was attached to the Lord Chancellor, and 
the other to the Master of the Kdls Court. A 
reference was made at the Bolls to inquire which 
was most for the benefit of the infants. — Starten 
T. Bartholomew, 5 Bea,y. 372, 

Order made on petition without suit, for a re- 
ference to approve of a guardian and maintenance 
for an infant having JE150 a year arising firom 
land. — Ex parte Angell, 13 Sim. 268. 

Two suits having been instituted on behalf of 
the same infant plaintiffs, it was referred to the 
master to enquire and state whether the bills 
were for the , same matters, and if so, which of 
the suits it wbuld be most for the benefit of the 
infant to prosecute; but the order did hot give 
ttie master liberty to state special cii'oumstances. 
Thfe Diaste*' reported that the two bills were sub- 
stantially for the s4me matters, and that it would 
be most for the benefit 6f the infants to prosecute 
the first suit, but that as the same person was 
solicitor, both for the next friend and for the 
defendants in that suit, he was of opinion that 
some other solicitor should be appointed for the 
plaifltiff$, andlhat part of the funds iii the cause 
which Were then in a bountry bank, should be 
brought iiitp court : — Held, that the master had 
given a qualified answer to the question referred 
to him, and added suggestions which he was not 
at liberty to make, and therefore it was referred 
back to hirii to review his report. — Ganderton v. 
GonrfeWore, rS Sim. ,182. 

Order made on petition, without suit, for the 
allowance of £450 a year for the maintenance of 
an infant, the income of whose property exceeded 
£1,600 a yeai. — In re Christie, 9 Sim. '643. 

III. 5, As to Scandal and Impertinence, 

"The times of vacation are not to be reckoifed 
in ttie computation of the time allowed for tiling 
or Betting down exceptions, or insufiicienty in 
cases where the time is riot limited by notice, 
given pursuant to the 13th of these Orders. — 4th 
Gen. Ord., 2nd Nov., 1850. 

These Orders do not apply to any reference for 
scandal, impertinence or insufficiency, pending 
before any of the masters, at the time when 
these Orders came into operation, but as to all 
such references, the existing rules and orders of 
the court are to remain in force.— 5th Gen. Ord., 
Id. 

After the filing of a defendant's answer, the 
plaintiff has six weeks, within which he may file 
exceptions thereto foV insufficiency. 

If he does not file exceptions within six weeks 
such answier, oh the expiration of the six 
weeks, is to be deemed sufiS.cieut. — 8th Gen. Ord., 
Id. 

The matter shall give priority as far as may 
be, to exceptions for insufficiency, impertinence, 
and scandal, and to matters and applications 
under 3 & 4 Will. 4. o. 94, s. 13, and the orders 
made in pursuailce thereof, and to any other 
matters or applications requiring immediate 
despatch.— 6th Gen. Ord., 3rd June, 1860. 

If it shall appear to the master tiiat any state 
of facts, affidavit, or other proceeding before him, 
contains statements which are impertinent, or of 
unnecessary length, he shall be at liberty (with- 
out any application made to him for the purpose), 
to disallow such matter, distinguishing by his 
initials in the margin the parts so disallowed, 
and he shall cause a memorandum of his having 



MAsteb, Reference to. 



PRACTICE. 



To Take Accounts. 



781 



disallowed such Impertinent matter to be indorsed 
on the office copies p( the draft of his rejiort, as 
to tie particular enquiry on which such state of 
facts, affidavit, or other piroceedi^^g, shall have 
been used before him, and in the taxation of 
costs, no costs ^hall be allowed to the parties by, 
or on whose behalf such state of facts, affidavit, 
or other proceeding was brought into tl>e Master's 
Office, for, or in respect of the matter bo disr 
allowed, and the Taxing Master pliall allow to 
the othpr parties to the suit or matter, all such 
costs as have been incurred by, or occasioned to 
them, by reason of the njatter so disallowed j 
and such costs shall be paid by the party, by, or 
on whose behalf, suph state . of facta, affidavit, 61^ 
other proceeding was so brought i». — 9th Qen. 
Ord., 3rd June, 1850. 

Keferences in thQ same cause, of answers for 
insuflSoiency, scandal and impertinence, to be 
made to the saine master. — Gen. Qrd., 10th 
March, 1818, Beav. ed. 2. 

References for scandal, iijipertinence, pr insuf- 
ficiency, in proceedings before master. — 73rd 
qen. Ord., 3rd AprU, 1828, Beav. ed. 27. 

fn ^^ci^ihg on sufficiency, master to consider 
relevancy and materiality. — 74th Gen, Ord,, 
Beav. ed. 28. 

Semble : That an exception to the report, for 
that tlie master has found the said state of facts, 
impertinent, from the word " &c.," to the word 
" &c.," whereas, the master ought not so to have 
found, but ought to have found that the same 
was not impertinent, is sustained, if any part of 
the passage is pertinent, — Haven i, Kerl, 1 De 
G. & S. 236. 

When the master has expunged matter in a 
state of facts, for impertinence, he should.'never- 
theless, issue his certificate thereupon, in order 
that the opinion of the court may be tajien, if 
requisite. To such certificate exceptions inay be 
taken. /Where there is a doubt as to the passage 
being.^mpert^nent, it should be retained, and Con- 
sidered on the question of costs. — Id. 

Where the allowance of exceptions for scandal 
and impertinence is confirmed by the court, upon 
appeal .:from the master, a special order to expunge 
is necessary. — Joddrelly. Joddrell, 12 Beav. 216. 

After a plaintiff has set down a cause to be 
heard, on'an objection for wan{; of parties, raised 
by the answer, he cannot refer the answer for 
impertinence. — Lovell v. Andrew, 15 Sim. 586. 

Where an answer is found impertinent, the 
plaintiff i? entitled to the costs, and the master 
has no discretion on the subject.— £ewi« v. Smith, 
7 Beav. 452. 

In this court the master's certificajte df the 
insufficiency of an examination, put in before 
him by a party to the suit, under an order to 
examine the parties, must be confirmed. — Rabitta 
V. Rabitts, 3 Y.&C. 69. 

After an attachment against 3 defendant, for 
want of his answer, has been sealed, he cannot 
refer the bill for inipprtinence^ and if the attach- 
ment bears date oh the same, day as the order of 
reference, it will take precedence of the order.-^ 
Petty V. Lonsdale, 4 Myl. & Cr., 645. 

Semble : Also, that the order of reference will 
not stand, unless it be not only obtained, but 
served before the date of the attachment. — Id. 

Where, by a bill, a defendant is called upon to 
set forth in the ordinary form, and without any 
limitation being suggested by the plaiiitiif, a 
schedule of deeds in his possession, it is not im- 
pertinent to state the names of the parties to the 
deeds, in addition to the dates and description of 



the estate to which they relate. — Teneh v. Cheese, 
I Beav. 671. 

A plaintiff took out two contemporaneous war- 
rants, one for the master to consider whether the 
defendant's examination was impertinent, and 
the other, whether it was sufficient : — Held, that 
the former was not waived by the latter, — 
Rowley v. Adatns, 8 Sim. 205. 

Defendant filed an affidavit in support of a 
motion ; the plaintiff filed an affidavit in oppo- 
sition, which the defeiidant referred for imperti- 
nence, and then filed further affidavits in support 
of his motion, but not in reply to, or in any man- 
ner noticing any of the passages in the plaintiff's 
affidavit, wWct was alleged to be impertinent : — 
Held, that the reference was not waiyed. — Bick- 
ford Y. Skeives, 8 Sim. 206. 

in. 6, To Take Accounti. 

Accounts to be in the form of debtor and 
creditor. — 61st Gen. Ord., 3rd April, 1828, Beav. 
ed. 25. ' ^ ; '■ 

Examination of accountiilg parties. — Id, 

Accounts to be entered in a book.— 62nd Gen. 
Ord., Id. ■ ' 

Where at the hearing of a causfe, an enfjuiry is 
directed, founded on a suggestion in the answer, 
it ought to be strictly limited to the specific case 
suggested. ' 

Where ajl answer suggested that the plaintiff 
had for a certain time occupied a house, of which 
he was tenant in common, with several others, 
and that by virtue of such occupation rent became 
due from him to those parties, and the bill was 
thereupon amended, by charging that the 
plaintiff's occupation was not exclusive, and no 
further answer was put iii;— Held, that that 
suggestion did not warrant an inquiry whether 
the plaintiff had been in occupation bf thd pre- 
mises, during any and what time, and' if so, 
whether he ought to be charged with any, and 
what Slim, in respect of such occupation. 

The executor of A., being sued for payment 
of a legacy, set up as a defence, that the plaintiff 
had for several years occupied a house, pirt of an 
estate, of which he and A., and other persons 
were tenants in coinmon, under the 'will of B., 
and that A.'d share of the rent due from the 
plaintiff, in respect of such occupation, exceeded 
the aniount of the legacy. Semble : Th-e court 
will hot, in a suit so framed, direct inquiries, as 
to the plaintiff's liability for rent, of as to the 
amount due froih hrm to A.'s estate, in respect 
thereof, although the Other' parties; interested iu 
such inquiries, be willing to be bound by them, 
but will decree immediatfe payment of the legacy 
in qu&tion, without reference to the counter 
claim.— :M'J/aAo«y. BurcheU, 2 Phil. 127. 

Although an o»der for preliminary accounbj 
and inquiries, hss been obtaihed, in a suit for 
administering a testator's estate ; yet the court 
will not, on that account, restrain a creditor 
from suing the executors at law. The order, 
however, does not prevent the parties from having 
the cause heard before the master has made his 
report. — Teague v. Richards, 1 1 Sim. 46. 

By the Statute 1 Geo. 4, c. 35, the jurisdiction 
of the Queen's Remembrancer, in all matters of 
equity (except as to the entering of decrees and 
orders), is entirely transferred to the masters on 
the equity side of the court. Therefore, upon a 
bill filed by creditors for the administration of 
the assets of their deceased debtor, against the 
Crown, as the only representative of the debtor, 
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(he having died intestate, and without heirs) ; — 
Held, that under the decree for an account, the 
reference should be to the master, and not to the 
Queen's Remembrancer.— iJoffer* v. Maule, 3 Y. 
& C. 74. 

Questions of equity, though arising out of 
matters of revenue are properly determinable on 
the equity side of this court. — Id, 

Where, in an administration suit, it is referred 
to the master to take an account of the debts, &c., 
and claims are made against the estate, of such a 
nature, that the master cannot conveniently 
dispose of them, application must be made to 
the court, which will either give special directions 
to the master to proceed, or direct a suit, action, 
or such other proceeding as the exigency of the 
case may require. — Loekharl v. Hardy, 5 Bear. 
305. 

The master is not at liberty to state special cir- 
cumstances, unless authorised by the court ; and 
where, in a creditor's suit the decree directed the 
usual accounts, and the master found the amount 
of the debt appearing to be due to the plaintiff, 
but stated, without the authority of the court, 
special circumstances not supported by evidence, 
raising a doubt as to the amount of the ap- 
pointment to which the plaintiff would be 
entitled out of the intestate's estate, which was 
insolvent, upon the debts so found due. The 
court refused to enter into the consideration of 
such special circumstances. Semble: That the 
decision would have been the same had the 
special circumstances been supported by evidence 
before the master. — Gayler v. Fitzjohrif 1 Keen, 
469. 

Bill, in 1812, by a mortgagee, to foreclose and 
sell. The mortgagor, who was the only defendant 
not having appeared, a decree upon sequestration 
was obtained against him. In 1816, the mort- 
gagee died, and considerable delays having oc- 
curred in the prosecutiori of the suit, it was, in 
1828, revived by his personal representatives. 
The mortgagor having stiU neglected to appear, 
a conditional decree upon sequestration, was then 
pronounced against him.and the same havingbeen 
made absolute in 1832, an account was taken in 
pursuance thereof. During the progress of the 
account, the mortgagor never appeared in the 
master's office, and before the report, which had 
been drawn up and prepared, was signed, he 
died intestate. The suit was then revived against 
v., his eldest son, as heir at law and personal 
representative of the mortgagor. In 1836, the 
master made his report, and in 1837, a decree for 
a sale was pronounced, V. having neither himself, 
nor any one on his behalf appeared, either before 
the master, or at the hearing. On the plaintiffs' 
proceeding to make out the title to the lands, 
which were directed to be sold, they discovered 
that, in the year 1812, a few months prior to the 
institution of the original suit, on the occasion of 
the mortgagor's marriage, the equity of redemp- 
tion had been put in settlement and limited to 
the mortgagor for life, with remainder to his first 
and other sons in tail male ; but this settlement 
was never registered. The plaintiffs having filed 
a supplemental bill, bringing before the court V.. 
as the first tenant in tail, and the several persons 
claiming under the settlement : — Held, that 
though the general rule of the court was, that 
where the tenant for life was a party, and the 
accounts directed were fairly taken, such accounts 
were binding on those in remainder, and that the 
latter could only be permitted to surcharge and 
falsify them ; yet, as in this case the decrees were 



all upon sequestration, and the accounts taken in 
the absence of every person interested in their 
being taken fairly, and as some doubts were 
thrown upon the case, as to the existence of any 
debt, v. was entitled to have a general account 
directed. — Wrixon v. Vize, 2 Dru. & W. 192. 

Where a bill is filed to raise two charges, the 
prior one affecting the inheritance and the puisne 
affecting a term, it will be referred to the master 
to inquire how much of the produce of the sale, 
after payment of the prior charge, represents the 
produce of the term. — Hutton v. Mayne, 3 Jon. 
& L. 586. 

The General Order of the 22nd of June, 1842, 
is not to have the effect of involving the plaintiffs 
in the account of the sums due on incum- 
brance puisne to their demands, — Davis v. 
Rowan, 2 Con. & L. 1S4. 

A., being tenant in tail of large estates, ex- 
pectant on the death of his father, in consideration 
of £6,000, and £10,000 advanced to him by O., 
charged the estates with £12,000, and £20,000 to 
be paid, only in the event of his surviving his 
father, who was about eighty years of age, A. 
being about 43 ; and he granted to K., his agent 
in these transactions, in consideration of his ser- 
vices, an annuity, charged on the same estates. 
R. assigned the annuity to O., for valuable 
consideration. O, filed a bill against A., after 
his father's death, to enforce these securities, and 
A. filed a eroas-biU to set them aside, charging 
that O, and R. took advantage of his distress, and 
that no adequate consideration was given him for 
the post obit securities, and no consideration for 
the annuity f and at the hearing, he gave evi- 
dence that the consideration for the two sums of 
£12,000, and £20,000 was not the full value ac- 
cording to the tables and calciilations of actuaries. 
O. gave no evidence. Held, that the court in the 
absence of evidence to enable it to decide the 
question, exercised a proper discretion in directing 
the master to inquire, what, at the time of the 
transaction, was the fair market price of the two 
sums so secured to be paid, regard being had to 
the ages of A. and his father, and to the circum- 
stances of the estates, and A.'s interest in them, 
— Earl ofAldborough v. Trye, 7 Clk. & Fin. 436, 

A person seeking the benefit of a dealing, with 
an heir expectant for his expectancies, must shew 
that he gave him an adequate consideration, 
which is the lair market price, at the time of 
dealing, and not the value according to the calcu- 
lations of actuaries on the tables. — Id, 

The rule that a fair price is to be given, is suffi- 
cient protection to an heir expectant, or rever- 
sioner, but the rule of full value would not be 
any protection, as in that case they could not 
deal with their expectancies, or sell their interest 
at aXl,— Id. 

A sale by public auction, is within the proper 
rule, on the plain principle, that the sum which 
the thing will fetch, is the sum which it is worth. 
—Id, 

A party comes too late to complain of a decree 
after joining in the inquiry directed by it, and the 
result is against him, and he is not entitled to 
question the master's report after it is confirmed, 
having taken no exceptions. — Id, 

The order to take an account, with rests, is 
always a matter entirely discretionary with the 
court, on a consideration of the circumstances.^ 
Court V. Roberts, 6 Clk. & Fin. 65. 

Order of reference to take account, &c. made 
in pursuance of the powers contained in the 
3 & 4 Will. 4, c. 41, s. 17, notwithstanding the 
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dissent of the respondent's counsel, to the court 
referring the stane.-^Bwtchinaon v. Gillespie, 2 
Mo. 243. 



ly. — Preliminaev IirauiRiES. 

Plaintiffs to be at liberty atiy time after ap- 
pearance, to inove that preliminary accounts and 
enquiries be taken J and order shall, thereupon, 
be made, without prejudice to any question in 
the cause, if it appears beneficial to those incom- 
petent to consent, and is consented to by the 
defendants who have not answered, and is con- 
sented to by, or is proper upon the answer of 
those who have answered. — 5th Gen. Ord., 9th 
May, 1839, Beav. ed. J36. 

Where the substantial equity of a plaintiff's 
bill is denied by the answer, the court will not, 
on motion, direct the preliminary enquiries, 
under the 5th General Order, of May, 1839. — 
Belcher T. Whitmore, 7 Beav. 245. 

A bill was filed to set aside a voluntary 
settlement, on the ground of the ■ insolvency 
of the settlor f the insolvency being denied by 
the answer, the court declined ordering, on 
motion, the preliminary inquiries as to the 
parties interested under the settlement. — Id, 

I'he preliminary accounts of the testator's 
estate, debts, &c., being directed upon motion, 
it was ordered that the Creditors, who should not 
come in, should be excluded the benefit of the 
order.— Trorter v. Walmaley, 7 Beav. 264. 

A preliminary inquiry under the 5th General 
Order of May, 1839, as to who was next of kin, 
■was refused, where the plaintiff sued in his 
right of next of kin jf but it was denied by the 
answer that he filled that character. — Kinshela 
y. Lee, 7 Beav. 300. 

Considerations which influence the court in 
directing inquiries, at the hearing of a cause, to 
perfect the evidence on the behalf of the plaintiff,' 
and distinction, where the inquiries are sought 
to shew that the plaintiff is entitled to relief in 
the suit, and where the title to some relief being 
proved, the inquiries are to be directed only to 
the measure of that relief. — Simmons v. Simmons, 
6 Hare, 360. 

The plaintiff, under a will, claimed a fund 
over which the testatrix had a power of appoint- 
ment, and which was subject to a gift over, in 
default of appointment, to the children of the 
donor of the power. The trustees did not 
admit that the will was an effectual appointment. 
Held, that, although the plaintiff's title was 
not admitted, it was a case in which the persons 
entitled, in default of appointment, were neces- 
sary parties, and where the court would, therefore, 
under the 6th Order, of the 9th May, 1839, 
direct preliminary inquiries to ascertain who 
were such persons. — Jo/ins v. Dickinson, 5 Hare, 
130. 

An allegation in the bill was admitted by one 
defendant. A., and denied by another, B., and 
the plaintiff, who bad not proved it, proposed to 
waive his claim in respect of it, but this being 
opposed by A., an inquiry was directed as to 
the fact. — Crom v. Carleton, 5 Beay, 521. 

The court refused to direct preliminary 
inquiries, under the 5th Order of the 9th of May, 
1839, in a creditor's suit, where the plaintiff 
was both creditor and administrator of the in- 
testate, and the bill was filed against the heir at 
\\w, and sought to charge the real estate with 



the debts, which the personal estate was insuf- 
ficient to pay,^-iearfe» v. Lewin, 4 Hare, 634. 

An executor, who was under an obligation to 
deliver a book to a purchaser under the court, 
made an affidavit that it was lost. Held, that 
the purchaser was not bound by that affidavit, 
but was entitled to an enquiry before the master, 
Stiibbs v, Sargon, 4 Beav, 90. 

Bill, by assignee of a trust fund, to obtain 
payment. The trustees having stated that they 
were ignorant as to the execution of the assign- 
ment, the plaintiff moved, under the 5th General 
Order of the 9th of May, 1839, for a preliminary 
enquiry as to that fact. Held, that the case was 
not within the Order. — Frost v, Hamilton, 4 
Beav. 33. 

Preliminary enquiries had been directed under 
the General Order of the 9th of May, 1839 ; the 
sole plaintiff died before the report and before 
the decree. Held« that a defendant might file a 
supplemental bill to have the benefit of these 
inquiries.— *£^<)A« v. Ujijohn, 4 Beav. 246, 

Under the 6th Order of May, 1839, the court 
will order preliminary accounts to be taken, 
although the cause has been set down for hearing, 
Strother v. JDutton, 10 Sim, 288. 

The court will not direct preliminary inquiries 
to be made, under the fith Order of May, 1839, 
unless it is plain that they would be directed at 
the hearing, and would be binding on the 
parties to the Bmt-—Jlieinertt/uigen v. Davis, 
10 Sim. 289. 

The 6th Order, of May, 1839, merely enables 
the court to direct such inquiries as must be 
made prior to the discussion of the question 
in the cause, but not to prejudice or decide that 
question } therefore, where a bill is filed for aa 
account, the court will not, under the 6th Order, 
direct the account to be taken.— iee v, SAow, 
10 Sim. 369. 

If, on an application by the plaintiff, under 
the 6th Order of the 9lh of May, 1839, for 
preliminary accounts to be taken, the defendant 
objects that certain persons ought to have been 
made co-plaintil&, the court will not make the 
order. — Logan v. Baine; 10 Sim. 604. 

A bill was filed for payment of a legacy^ but it 
appeared from answer that the plaintiff did not 
correctly answer the description of the legatee, 
contained in the will. The court refused to 
direct a preliminary inquiry, under the 6 th Order 
of the 9 th of May, 1839.— Wifaoa v. Applegarth, 
10 Sim. 657. 

Motion under the 5th Order of the 9th of May, 
1839, for special accounts and inquiries, not 
merely preliminary to the decision at the hearing 
of the questions in the cause, but involving the 
decision of some of those questions, refused.— 
Curd V. Curd, 2 Hare, 116. 

Motion for inquiries, as preliminary, under the 
5th Order of the 9th of May, 1839, refused, 
where the necessity of the inquiries would de- 
pend upon a certain effect b^ng given to a will 
of difficult construction. — Breeze v. English, 2 
Hare, 118. 

Order for preliminary inquiries, under the 5th 
Order of the 9th of May, 1839, refused, where 
some of the defendants, suggested to be out of the 
jurisdiction, had not appeared. — Barrett v, BwA^ 
2 Hare, 620. 

The plaintiff claiming to be next of kin of the 
testatrix, filed their billiagainst the executors, ia 
respect of legacies which had failed ; the executors 
answered, but did not admit that the plaintifft 
were such next of kin j the plaintiff moved under 
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the 6th Order of the 9th of May, 1839, for a, 
reference to inquire \rho were the next of kin to 
the testatrix. Motion refused.— > Topham y. Light,-\ 
body, 1 Hare, 289. 

. A preliminary inquiry may he directed under 
the 6th Order of the 9th of May, 1839, where the 
evidence upon the answer is a sufficient founda- 
tion for the order, but not where, if the (sa^se 
were heard upon that evidence, the bill vyould be 
dismissed. — Id. 

Where there is a gift to a class of persons, ai^d 
an inquiry becomes necessary to ascertain the 
persons entitled, the settled rule of the court is 
to send it to th^ master, in the first instancy, to 
inquire who are the individuals constituting that 
cidiaa.-^Kmberly v. T«u>, 4 Dru. & W. 139. 



■y. — CEBflFIOATBi 



That where a master shall make a separate 
report of debts or legacies, there, the master 
shall be at liberty to me^ke such certificate as he 
thinks fit with respect to the state of the assets ; 
and every person interested shall, thereupon, 
be at liberty to apply to the coigrt as he shall be 
advised. — ^71st Gen. Qrd., ^d AprU, 1828, Beav. 
ed. 27. 

That upon any application made by any person 
to the court, the master, if required by the person 
making the application, shall, in as short a manner 
as he conveniently can, certify to' the court the 
several proceedings which have bgen had in hig 
oiiice, in the same cause or matter, .and the dates 
thereof.— 67th Gen, Ord., 3rd April, 1828^ Beav. 
ed. 24. 

During the long yacation, the defendant, for 
the purpose of obtaining a reference to the m^ter, 
procured the Record and Writ Clerk's certificate, 
which was marked at the public office, with the 
name of the master in rotatioit. He neglected, 
however, to return it to the Record and Writ 
Clerk to be filed. In the next term the plaintiff 
obtained a reference of e:sceptions, as to .insuf- 
ficiency, to another master, as if there had been 
no previous reference, and who certified the 
answer insufficient : — Held, that the latter pro- 
ceeding was irregular, and that the defendant 
was not bound by the c,eTtificat^; but as the 
defendant himself had been irregular, the court 
would not discharge the certificate, simply so as 
to dissolve the injunction, and make the answer 
sufficient, but did so, without prejudice to the in- 
junction, and referred the exceptions to the 
proper master on the usual terms. — Lord Suffield 
V. Bond, 10 Beav. 146. 

As to conunon matters which occur in the 
vacation, the vacation master acts, and is con- 
sidered as acting for the several masters in ro- 
tation to whose offices such matters respectively 
may belong, and, therefore, in the vacation, the 
production to the vacation master of the certi- 
ficate, is sufficient compliance with the 17th 
Order of December, 1833, which requires its 
production to the master in rotation. — Id. 

Though a defendant may put in a further 
answer, before the certificate of the master as to 
the insufficiency of his former answer, has been 
filed, yet the plaintiff cannot refer the second 
answer until after the tiling Of the certificate. — 
Pearce v. Gray, 4 Beav. 127. 

In this court the master's certificate of imper- 
tinence in the answer must be confirmed on 
motion with notice, but — Quare: The propriety of 
the practice. — Campbell y.Uickena, 3 Y. & C. 68. 



Where the master states by certificate, and 
not by' report, that a party has done an act for 
which he may be attached, the party may move for 
leave to except to the certificite without laying 
any special ground for the motion. — Makn t. 
Sayter, 3 Y. & C. 676. ■ 

The master's certificate , of a defendant's de- 
fault in the production of papers, founded on ^n 
admission contaii^ed iu the answer of another 
party is inregnlar. ; , 

Where the four-day order is issued upon an 
irregiUar certificate of default in tl^e production^ 
of papers, &o., before the master, §ie propei; 
course is to apply to the court to discltarge the; 
order and take^ t$e certificate off the file, and not 
to take exceptions to the mas^r'« certificate.— 
Kemp V. Wade, 2 Keen, 68$. - 
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VI. 1, Tiling, 
A party obtaining a master's report adverse to 
himself, will be compelled to file it. — In re The 
Lottdon Dock Ccofipany, 11 Beat. 78. 

VI. 2, Signing, 

Where the draft report is altered upon objec- 
tions carried in ^fter the, warrant to sign, new 
objections may afterwards be carried in, and ex- 
ceptions founded thereon, are regular. — Rich- 
ardson v. Horton, 5 Beav. 87. 

Where the draft report has been varied on the 
consideration of objections disposed of after the 
warrant to sign is amended, it is competent to 
any party, before the expiration of the warrant to 
sign the report on the objections, to carry iu 
oJDjections to new matter introduced into the 
draft, or to any part of the original draft, which 
has been affected to the, prejudice of ,tiie party, 
by any alteration made in the draft, by way of 
addition or omission, — Id. 

VI. 3, What ought to be Stated in. 

That in the reports made by the masters of the 
court, no part of any state of facts, charge, affi- 
davit, deposition, examination or answer, brought 
in or used before them, shall be stated or recited. 
But such state of facts, charge, affidavit, depo- 
sition, examination, or answer shall be identified, 
specified, or referred to, so as to inform the court 
what state pf faots, charge, affidavit, deposition, 
examination or answer, were so brought in or 
used.— 4Sth Gen. Ord., 26th August, 1841, Beav. 
ed. 178. 

Authority given to the master to report spe- 
cially, if, from lapse of time, the death of parties, 
the loss of evidence, or other circumstances, he 
should find himself unable to proceed. — Kirk- 
man V. Booth, 11 Beav. 273. 

It is informal for the master to state on his 
report that he has formed his opinion as to the 
vendor's title upon the opinion of a conveyancer.— 
In re Collard, 10 Beav. 334. 

When the master has omitted to report upon 
one of the questions referred to him, it is irre- 
gular to present a petition, praying a declaration 
upon that question. The right course is to ex- 
cept to the master's report. An order upon a 
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petition may he a jprQjjer mode of supplying any 
omission in the directions Which the decree has 
given to thb mastel:, but it cannot he the proper 
mode of supplying any ' defect, or c6rrectin§ 'any 
error in the I^port, — Winter v. Innea, 4 Myl. 
& Cr. lOi: ' ' ■ 

Under the 48th Order of August, 1841, it is not 
Bufficient for the master to give a short descrip- 
tion of the documents laid before him, :md then 
to state his Sliding, but he ought to mentio^' on 
which of those documents he proceeded, and to 
shew what were the contehts thereof from which 
he drew his conclusion, and then to' state his 
finding.— In re Grant, 10 Sim. 673. ^ 

Construction of the 48th Oi&ee of the 26th 
of August. 1841, on the framing of the master's 
report.^-Jfeix v. Bell, 1 Hare, 73. 

%% is not siifficient for areport, ascertaining that 
a J>arty is a trustee, within the 1 Will. 4, o. 60, 
to state merely that such party is a trustee ; the 
dociiiAents which make out tne trust must be 
stated on the face of the report. — In re Purdon, 
1 Dru. & W. 600. .*-..■ 



■yi. *> Mevietoing. 

Qn exceptions taken by the plaintiff to a Mas- 
ter's Report, it appearing that a material element 
of the enquiry had been p verlooked by the master, 
the court referred it back to him to review his 
report, not 'allowing or disallowing the excep- 
tions, biit ordered the deposit of £10 to be 
returned, although the omitted'enqpiry had not 
been suggested, iior any evidence offered upon it 
by the plaintiff before the master, the court being 
of opinio^ that from the nature of the reference 
the onus oT euggesting' such enquiry lay on the 
defendant rather' than on the plaintiff. — MUford 
T. Reynolda, 1 PhU. 706. 

After a Master's Report had been absolutely 
confirmed, "a petition was presented for leave to 
except to it. The petition was heard with the 
cause for further directions, and the court, with- 
out directing ^ reference back to the master, 
made an order in accordance with, the prayer «jf 
the ■petitioh.-^Jowett v. Board, 16 Sim. 352^, 

■When it is referred bauk to a master to review 
his report, he is' at liberty to receive further 
evidence. 

A master having found a certain sum due from 
certain parties, t'hose parties took two exceptions 
to the Master's K'eport— by the first of which they 
submitted that the mastft .ought no\ to h?ve so 
found and certified, and by the other of -which 
they submitted, that he ought either to have 
found nothing due froin them, or that a certain 
sum, and no more, was due from thein, and they 
at the same time presented a petition praying a 
reference back to the master to review his report, 
with certain directions as to particular items of 
account. The Vice-Chancellor made one order 
on the petition and the exceptions, by which he 
merely allowed the exceptions, and referred it 
back to the master to review his report. 

Held, that, under this order, the only enquiry 
which the master could make was : — Whether 
anything, or a sum not exceeding the sum men- 
tioned in the second exception, was due. — 2'wy- 
ford v. Trail, 3 Myl. & Cr. 645. 

If the court, on hearing exceptions to report, 
considers the evidence produced before the master 
not to be sufficient to warrant his finding, it will 
not allow the exceptions simply ; but will allow 
tiie exceptions and refer it back to the master to 
review his report, thereby giving the unsuc- 



cessful party an opportunity of laying further 
evidence before the master, — DaiAenyy. Coghlan, 
12 Sim. 607. 

"Where a matter is referred back to the master, 
he is at liberty, without special order, to receive 
further evidence thereon.— Cottrell v. Watkiru, 

I Beav. 366. 

■Where an exception to a report, not only states 
that the master ought not to have reported as he 
has done, ' but suggests what he ought to have 
found, the court, if it allows the exception,' and 
refers it back to the master to review his reporti 
intends, not to adopt the conclusion sug^^sted, 
but that the whole subject of the reference shall 
be re-rconsidered by the master, either i}p6n the 
old evidence, or upon that, or any other evidence 
which may be brought bfefore him. — Liveaey v. 
Livesey, 10 gim. 331, ' ' ' ' 

VI. 6, Co^firming^ , 

A report was confirmed by orders nisi and ab- 
solute. Held, that ^e court might still vary thp 
report as to that portion oiF it which related to the 
maintenance of infants.-r-.Bamsifo^e t. Bamidah, 

II Beav. 220. 

Tl^e master comprised tvyo subjects in his rer 
port ; one of which required confirmation by 
orders nisi and absolute, and the other by petition. 
A mption to confirm the report, merely, as to the 
accounts, &c., leaving the remainder' to be con> 
firmed by petition, was refused, the proper mode 
being to obtain a separate report. — Id., 10 Beav. 
568. 

The master made areport, not strictly following 
the order of reference ; but no objeotiqil or ex- 
ception having been" taken thereto, if had been 
confiriuedi A party to the suit afterwards peti- 
tioned, o.n the ground o{ the informality, to dis- 
charge the orders nisi and absolute confirming 
the report, but it was dismissed. — Armitrong v. 
Siorer, 9 Beav. 277. 

On a motion to commit a defendant for a cnn- 
tempt, the defendant undertook to itiake repara- 
tioji for the 'act complained ofj whereupon the 
master was directed to inquire what reparation 
the defendant oiight to make, and he weis ordered 
to make such reparation accordingly, and to pay 
to the plaintiff the (Sosts of the appUcation ; and, 
consequent thereon — Held, that the report made 
in obedience tp the order, did not require con- 
firmation. — Empringham v. Short, 11 Sim. 78. 

A reference to the master was made, upon 
petition, in a cause, to ascertain what was due to 
the plaintiff. The master niade a separate report 
as to part of the claim. Held, that the report 
was not improperly confirmed by orders nisi and 
absolutely. — Beavan v. Gibert, 8 Beav. 308. 

The master's report of having computed sub- 
sequent interest, does not require confirmation.— 
Anon, '8 Beav. '814. 

The plaintiff obtaining the order nisi, to con- 
firm the master's report, but not proceeding to 
make the order absolute, the defendant may move 
to confirm the report, and for that purpose the 
certificate, if no cause shewn, will be ordered to 
be entered on his office copy of the order nisi, — 
Roberts v. Williams, 2 Hare, 151. 

A party having obtained and served the order 
nisi, to confirm the master's report, may after- 
wards file exceptions thereto, and the time within 
which this may be done is imlimited, until the 
order to confirm, absolute, is made ; but it may 
be limited by an order nisi, obtained by -any 
other party, on the neglect of the party having 
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the carriage of the report. — Bichardson v. Horton, 
6 Beav. 87. 

The master's report had been confirmed, and 
neither objection nor eioeptiou had been taken 
theretoF. The cause came on for further direc- 
tions, when the court, from the facts stated in the 
report^ entertaining great doubt as to the correct- 
ness of the master's finding, declined to act upon 
it, though it refused then to alter it. — Gregory 
V. West, 2 Beav. 541. 

Pursuant to an order of reference in a minor 
matter, to report the nature and amount of the 
fortune of the minor, the master reported ac- 
rdlig to his construction of a will. The court 
refiised to make a declaration of the rights of the 
parties claiming under the will, or to confirm the 
report,— i7« te Corkers, Minors, 3 Jon. & L. 377. 

The court must give credit as to what the 
master reports, as occurring in his presence, — 
Walmsley v. WalMsley, 3 Jon, & L. 556. 
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VII. 1, Filing. 

A party having obtained and served the order, 
nisi, to confirm the master's report, may after- 
wards file exceptions thereto, and the time within 
which this may be done is unlimited,, until the 
order to confirm) absolute, is made ; but it may 
be limited by an order nisi, obtained by any 
other party, on the neglect of the party having 
the carriage of the repoit.-— Bichardson v. Horton, 
6 Beav. 87. 

Plaintiff served defendant with an order eon- 
firming a report nisi ; and, on the eighth day 
after, exclusive of the day of service, he applied 
for the registrar's certificate of no cause shewn, 
but which thejegistrar declined to give, without 
the production of counsel's brief on a motion to 
make the order absolute, which (it was said) 
could not be made until the then next seal. On 
the ninth day, the defendant filed exceptions to 
the report. Held, that the exceptions were 
regularly filed. — Plunkett v. Lewis, 12 Sim. 279. 

Vn. 2, Allowance Of. 

Every exception to a report ought to tender 
some proposition on which the court may decide. 
The simple allowance of an exception by the 
court, unaccompanied either by an express de- 
claration, or a reference back to the master, 
implies an adoption by the court of the propo- 
sition tendered by the exception. — Siocien v. 
Dawson, 2 Phil. 141. 

If exceptions to the master's report, as to 
scandal or impertinence, are allowed, the court, 
on the application qf the successful party, will 
order the costs of the reference to the master, and 
also the costs of the application to be taxed and 
paid by the unsuccessful party. — Everett v. 
Pryihergch, 12 Sim. 464. 

If the court, on hearing exceptions to a report, 
considers the evidence produced before the master 
not to be sufUcient to warrant his finding, it will 
not allow the exceptions simply, but will allow 
the exceptions, and refer it back to the master to 
review his report, thereby giving the unsuccessful 
party an opportunity of laying further evidence 



before the master. — Davheny v. Coghlan, 12 
Sim. 607. 

Exceptions to the master's report ought to 
follow in form as well as in substance, the objec- 
tion carried in before the master. — Ballard v. 
White, 2S Hare, 158. 

Upwards of thirty separate objections were 
taken to the draft report, in respect of the same 
number of items allowed in an account ; one ex- 
ception, including all the objections, was taken 
to the report, for that the master ought to have 
disallowed the same items, or some or one of 
them. Held, that this was informal ; for the 
exceptant requiring the judgment of the court 
on every item, the exception should have been in 
the same form as the objections, and thereby 
havecalled for such judgment ; that this exception 
must be allowed, if it should be found that any 
item ought to have been disallowed i but that, 
notwithstanding the informality, the court might, 
if it thought fit, hear the exception upon all the 
items, and make a special declaration as to any 
or all which had been improperly allowed.— /rf. 

Under the 74th Order of April, 1828, the 
master does iot, on the ground of immateriality, 
overrule exceptions for msufficiency, unless it is 
clear that the question cannot be mateiial. If 
the materiality be doubtful, the caSe is not within 
the order. — Tipping v. Clarke; 2 Hare, 383. 

A single exception taken to the master's certi- 
ficate, allowing four interrogatories, affirmed 
that the master ought not to have so certified, 
but ought to have disallowed such interro- 
gatories ; — Held, that in order to succeed on the 
exception, it must be shewn that all the four 
interrogatories were improper. — Cotham v. West, 
1 Beav. 380. 

A part of an exception may be allowed, unless 
it be so specially framed as to prevent such par- 
tial allowance. — Hoare v. Johnston, 4 Myl, & Cr. 
127. 

On the argunient of exceptions to the ma=ter's 
report, an objection as to the admissibility of 
evidence may prevail, although it does not form 
the subject of an exception, — Id. 

The master having allowed the exceptions 
taken to a bill for impertinence, the plaintiff 
took one general exception to the report, alleging 
that the master ought not to have found the bill 
impertinent in all the points excepted to. The 
exceptions will be supported if the court thinks 
the master ought not to have allowed one of the 
exceptions. — Woods v. Woods, 10 Sim. 197. 

VII. 3, When Leave Given to Except. 

A solicitor presented a petition, complaining 
that the master, in taxing his bill, had taken into 
consideration matters not referred to liim, and 
praying for leave to except to the certificate. It 
was objected that the solicitor ought to have filed 
exceptions to the certificate, but the court over- 
ruled the objection. Under the common order 
for taxing a solicitor's bill, the master is bound 
to take a general account of receipts and pay- 
ments by the solicitor, as agent for the client. — 
Bussell V. Buchannan, 9 Sim. 167. 

Leave given, under the circumstances, to ex- 
cept to a report, although the party who had not 
carried in objections to it. — Wood v. Lambirth, 9 
Sim. 195. 

Where a report of the master requires confir- 
mation and further directions by the court, to 
give it effect, a petition, in the nature of excep- 
tions to the report, cannot be heard unless ob- 
jections have been taken bpfore the master to the 
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draft of the revort.-'^Ottej/ v. Penaami 1 Hare, 
S22. 

YII. if Adidncing and Sitting Ddton. 

The court, to prevent delay, ■will advance for 
an early hearing exceptions to the master's re- 
port, on a reference for impertinence. — Holmes v. 
The Corporation of Arundel, 3 Beav. 407. 

An order to set down for argument, exceptions 
to the master's report of insufficiency, obtained 
after service of an order,, for leave to amend, and 
for the defendant to answer the amendments and 
exceptions together is irreguCir;! — Earl of Glengall 
y. Bland, 1 Hare, 621. 

YII. 5, When Necessary, 

The master, in his report, stated that he had 
admitted certain evidence, and that thereupon he 
found certain facts. A party obieoting to the 
admission of the evidence, and to the conclusion 
thereupon, cannot open that objection as appear- 
ing on the face of the report without having 
taken exceptions.— ^Effis* v. East, 5 Hare, 347. 

Keport of the master that he had not thought 
fit to allow ceftain! charges ot payments without 
the direction of the court ; — Held, to leave the 
propriety of the allowance open, and not to render 
exceptions necessary, in Order to raise the ques- 
tion. — Johnson v. Child, 4 Hare, 90, 



MESSENGER. 

That no order shall hereafter be made for a 
messenger, or for the Serjeant at Arms to take 
the body of the defendant, for the purpose of 
compelling him to appear to the bill. — 7th Gen. 
Ord., 26th Aug., 1841, Beav. ed. 164. 

The court will not prospectively dispense with 
the usual oath of the messenger, to whose cus- 
tody an answer is coiy&ded.—Rigln/ T. Pinnock, 
8 Beav. 573. 
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I. — Service and Notice op. 

There must be at least six clear days between 
service of a notice of motion by the plaintiff, for 
the appointment of a guardian. — 16th Gen. Ord., 
Art. 48, 8th May, 1845, Beav. ed. 291. 

There must, unless the court gives special leave 
to the contrary, be at least two clear days between 
the service of notice of motion, and the day 
named in the notice for hearing the motion, but 
Sunday is not to be reckoned in the computa- 
tion of such two clear days, — 16th Gen. Ord., 
Art. 47, Id. 

A plaintiff cannot before appearance, serve a 
notice of motion on the defendant, without first 
obtaining the.special leave of the court, and the 
notice of motion should state, that such leave has 
been given. — Jacklin v. Wilkins, 6 Beav. 607. 

An order, made upon affidavit of service of the 



notice of motion, must not depart from the terms 
of the notice, even though it be less extensive 
than the notice ; If such less extensive order may 
be more prejudicial to the party against whom it 
is made, than would have been the larger order 
which was asked, — Button T. Hepwarth, 6 Hare, 
315. 

The notice was, that the court would be moved 
to dismiss an original, and a supplementsfl cause, 
or to direct the original cause to be put into the 
paper for hearing ; the order made upon affidavit 
of service was, that the supplemental cause 
should be dismissed, and the original cause put 
in the paper ; the court upon motion, discharged 
the order.— Irf. 

An order to file a replication within a cetf ain 
time, or in default to dismiss the bill obtained upon 
notice of motion, on behalf of several def'endEints« 
after the death of one of such defendants ; dis- 
charged with costs, as irregular. — Evans y. 
Gwillim, 4 Hare, 635. 

A party ordered to take a step within a fixed 
time, or that the bill should be dismissed, if de- 
sirous of an extension of time, must give notice 
of motion, so as to enable him to bring it on before 
the expiration of the time fixed. — Lord Hunting- 
tower V. Sherbom, 5 Beav. 380. 

Where a notice of motion embraces two objects, 
and the principal one fails, the party moving 
must pay the costs of the motion. — Sturch v. 
Young, 6 Beav. 657. 

Service of a notice of motion upon a defendant, 
before he has appeared to the bill, is irregular, 
unless leave of the court has been previously 
obtained.— J7»'« v. Rimell, 2 Myl. St Cr. 641. 

A party obtained an order on motion, the other 
side not appearing, but the service of the notice 
of motion, though regular, was supported, by an 
imperfect affidavit : — Held, that lie could not 
subsequently verify the service, and that a new 
notice of motion must be given. — Barton y. 
Chambers, 4 Beav. 647. 

The pendency of a demurrer does not prevent 
the plaintiff from serving the defendant with a 
notice of motion. — Wardle v. Claxton, 9 Sim. 
412. 

Before a defendant can move to enlarge publi- 
cation, he must serve his co-defendants, as well 
as the plaintiff, with a notice of motion. — 
Brydges v. Branfill, 9 Sim. 643. 

An order to dismiss, for want of prosecution, 
obtained upon notice of motion, instituted in the 
name of the plaintiff and three defendants, 
where one of the defendants had been struck 
out by amendment, discharged with costs, as 
irregular. — Rowlatt v, Cattell, 2 Hare, 186. 

Notice of motion, given on behalf of a relator 
in an information : — -Held, irregular, it should be 
on behalf of the Attorney-General. — The Att. 
Gen. V. Wright, 3 Beav. 447. 

On a motion to discharge an alleged irregular 
order, no parties can be heard in support of the 
application, but those who have joined in the 
notice of motion to discharge it. — Stubbs v. Sar- 
gon, 3 Beav. 408. 

A plaintiff having obtained an order of course 
to amend, after the time limited for that purpose 
had expired, and the defendant being in a con- 
dition to move to dismiss for want of prose- 
cution : — Held, that a single notice of motion to 
discharge the irregular order, and to dismiss the 
bill was not irregular, on the ground of multi- 
fariousness. — Traile v. Bull, 1 Beav. 476. 

An affidavit of service of notice of a motion, 
or of a petition, must be made, at the latest, before 
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the rising of court, on the day on which the aj)pli-r 
cation is Inade. — Lord MillSoumv. Stuart, 8 Sim.'3t. 

Where a motiou is to be made by leave of the 
court, the taotioe ought to mention that it is to be 
80 made, otherwise the defendant may disregard 
it .Hill \..Rimdl, 8 Sim. 632. 

A partjf served with a notice of motion, though 
not interested in the subject matter of the motion; 
is yet entitled to the costs of appearance.— i 
Tabvlenu v. Warburton, 4 Dru. & "W, 267. 



II. — ^Whbij Allowed. 

All motions of course, may be made out of 
term, as well as in term, on any day, whether a 
seal day or not.; — Lord Hwrbotawgh v. WoirtiiJahy, 
1 Phil. 364,^ ■ ' , ' 

A suit having become defective in consequence 
of the bankruptcy of a co-plaintiff, the de- 
fendant moved to dismiss absolute : — ^Held, that 
the court, on such a motion, might order the 
plaintiff to supply the defect within a limited time 
or in default," that the bill might be dismissed, — 
T/Vard v. Ward, 8 Beav. 397. 

A person, though not a party to a suit, may 
apply m it :by motion, (stating his title in the 
notice of motion), unless a 'long statement of 
facts is required to shew his title, arid then he 
must apply by petition. — Jcmea v. Bjoherta, 12 
Sim. 189. ' ' ' J- 

Where the question of equitable assistance 
depends on the legal right, and the legal right is 
denied by the answer, the plaintiff may niove for 
leave to try the legal right, vrithout asking for an 
injunction in the meantime. — Badgers v. Noicill, 
6 Hare, 332. 

Special leave given to the plaintiffs to move for 
liberty to amend their bill, by striking out the 
name of one such plaintiffs, and ntaking him a 
defendant : — Held, to authorise a, motion by such 
of the pEirties ~as were to remain, excluding the 
plaintiff's whose name was to be struck <Sut, and 
the court made the order, without prejudice to 
to a motion then pending for a receiver in the 
original cause.' — Hart v. T«M, 6'HaJre', 612. 

The proper mode of obtaining money out of 
court is by petition, but the rights of the parties 
having been ascertained by arbitration, and no 
decree having been made, the court,' in this case, 
ordered payment of money out of court, upon 
motion. — Oliver v. Burt, 1 Beav. 583. 



HI — When Kepused. 

A motion for an injunction to restrain a con- 
tingent nuisance, was refused. Held, by the 
Lord Chancellor, that the motion ought to be 
refused with costs, and not stand over. — Haines 
Taylor, 10 Beav. 75. 

A motion being made for an injunction, it 
stood over, vrith liberty to the plaintiff to bring 
an action to establish his right. The plaintiff 
neglecting to proceed thereon, the motion 
was refused, with costs. — Perry v. Truejitt, 
6 Beav. 418. 

By the decree in the cause, the plaintiff's right, 
under a settlement of the year 1804, to two- 
thirds of certain lands, was established, subject 
to the leases subsisting at the time of the 
settlement. A., a third party claiming a portion 
of these lands, as a purchaser for valuable con- 
siderations, and without notice, under a lease 
uiudc iu the year 1831, by one of the defeudauts, 



C, who was entitled to the remaining one-third, 
applied, after the decree, afid upon undertaking 
to be bound by all the proceedings in the cause, 
hp' obtained an order, upon consent, that the 
master shoiUd enquire and report, whether he 
was entitled to any estate or interest in the lands 
in the decree mentioned. Held, that, under this 
order, he could not set up bis claim, under the 
lease of 1§31, against: the plaintiff, whose title 
hfid been established by the decree ; and, that 
he was not entitled to have the order varied or 
discharged, to enable him to do so. The court 
cannot relieve against a decree or order made 
upon consent, unless in case of misrepresentation. 
A decree cannot- be varied upojl motion, without 
cpnsent. — Peed v. Cmgen, 4 Dru. ^ W. 200. .-' 

A decree 8tate4, that the defendant "waived 
a}l right of priority against the plaintiff." .Held, 
that the court could not, upon motion', restrict 
the force of siich comprehensive words, noti 
withstanding that it was represented that these 
words were introduced in relation to a particular 
right of priority only. — Sheehyv. Lord Muskerry , 
7 Clk. & Fin. 1 ; observed upon in lirimghl v. 
Jones, 4 Dru. & W. 174. 

A party in equity, Who mistakes his rights and 
sues on a wrong forin, is not entitled to ah order 
that would deprive the defendant of the benefit 
of any alterations inade in the lawin the mean- 
time, ^il&rjujs of Waterfard v. Knight, 11 Clk. 
& Fin. 653. 



IV. — Hearino. 



If a plaintiff gives nptice of his intention to 
read an affidavit on thfe hearing of a motion, but 
declines to do so, the defendant is, nevertheless, 
entitled to read it. — Caviy v. floi^lditefi, 14 
Siin. 75. ' ' ' ; - 

After answer the bill was amended, arid a 
plea was put in to the amended bill. Held, that 
the original bill having been answered, the 
pendency of the plea to the amended bill, did 
not prevent the hearing of a motion for a receiver. 
—Thompson v. SeWy, 12 Sim. 100. 



V. — Effect Op. 



An order absolute, to confirm the master's 
report of best purchaser, ought to be obtained on 
a seal day. — Robertson v. SkeUon, 10 Beav. 197. 

Defendant moved, on affidavits, to dissolve an 
ex parte injunction. The motion stood over at 
the plaint£OF-^ request ; the defendant then filed 
his answer, after which the plaintiff filed several 
affidEivits. On the motion being resumed, those 
affidavits were Held, to be inadmissible. — Woodin 
V. Field, 16 Sim. 307. 



VI. — When Ikheoulahlt Made. 

Motion by purchaser under the court, for a 
reference to inquire whether it would benefit the 
parties that the contract should be rescinded, on 
the ground that the executor had stated he was 
unable to comply with the conditions. Held, 
irregular. — Sttibbs v. Sargon, 4 Beav. 90. 

Where a defendant admits, by his answer, the 
possession of documents and a balance of money, 
it is irregular to move for the production of the 
former, and payment into court of the latter, by 
two separate motions ; they ought to be iucluded 
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in one. In this case, the court ordered the 
plaintiff to pay the extra costs occasioned by this 
irregular proceeding. — HaioAe v. Kempi 3 Bear. 
288. 

The last drder Tipori meritSj previous to the 
Orders of 1837 coming into operation, had been 
made,at the RoUsi against one of the defendants 
alone. The other defendant afterwftrds moved 
to disniiss before the Vice- Chancellor. The 
motion was refused with costs, as the defendant 
■was bound to see that the application was made 
in the proper court.— TencAv, Gheeie, 9 Sim. 160. 

Where a motion for the discharge of a prisoner 
is made before the Vice- Chancellor, in a Rolls 
fciuse. Or in a cause attached to another branch 
of the court, the Vice- Chancellor cannot (unless 
Specially authorized) make an order on such ap- 
plication, although the prisoner be brought before 
him by habeas corjms — Semble, — Newton v. Askew, 
fe Hare, 321. 

Where a motion is properly moveable at the 
Rolls, it ought to be moved there, even though, 
if grantedj it will have the effect of postponing a 
cause in the Lord Chancellor's list of causes for 
hearing.— Crow/or<i v. Scott, 4 Dru, & W. 273. 



VII. — Costs op. 



Party to pay 40s. for costs of abandoned motion, 
or taxed costs where any affidavit has been filed. 
■^Gen. Ord., 6th Aug., 1818, Beav. ed. 3. 

Where the right of a party to an order, for 
which he has given notice of niotioh, is intfer- 
cepted , by a step taken by his adversary, he is 
entitled to his costs, but he should not bring on 
the motion if the costs then incurred are tendered. 
—Newton v. Ricketts, 11 Beav. 164. 

A motion which has been opened, cannot be 
afterwards treated by the party moving as an 
abandoned motion ; but the parties opposing are 
entitled to 'costs as in a motion refused. — Dugdale 
T. Johnson, 5 Hare, 92. 

It is not nfecessary that all the affidavits filed 
on a motion, should be read, in order to entitle 
the successful party to the costs Of them. — Freer 
y, Rimner, l4 Sim. 391. 

The costs of an abandoned motion, in support 
of which, thfe party has given notice of his inten- 
tion to read ah affidavit previously filed in the 
cause, are only 40s. — Green\.Meares, L4 Sim. 626. 



NEW TRIAL. 
See Fa, Issue. 



NOTICE. 

See Notice, ante 834. 

Two days notice to be given of trustee lunatic 
petition.— Gen. Ord., 23rd February, 1832, Beav. 
ed. 37. 

Two days notice to be given of application for 
consent orders inlunacy. — Gen. Ord., Michaelmas 
Term, 1838, Beav. ed. 129, 

Notice of entry of appearance, and of filing 
answer, to be given to opposite side. — 23rd Gen. 
Ord., 26th October, 1842, Beav. ed. 216. 

Notice to be given of the examination of wit- 
nesses. — 26th Gen. Ord., Id. 

A defendant, who had been served with a copy 
of the bill, entered a special appearance under 
the 27th Order of August, 1841, for the purpose 
of being served with notice of all proceedings in 
the cause : — Held, that he was entitled to the 



same length of notice that the cause had been set 
down for hearing, as he would have had if he 
had been served with a subpoeria to hear judg* 
ment.-:— JTiftore y. Rumball, 14 Sim. 68. 

Notice of a charge to ah indefinite ainounti 
although the notice be inaccurate as to the pari 
ticulars or extent of the charge, is su^icieiit tb 
put upon enquiry, a party dealing for the prdi 
perty, subject to the charge, and if the actual 
charge afterwards appears to be incorrectly de- 
scribed in the notice, it is, nevertherless, suiBScient 
as a ground for giving priority for the true amount 
of the charge, as against the party who received 
the incorrect notice, but made no inquiry.— 
Gibson v. Ingo, 6 Hare, 124. - 

Where the next friend of an infant plaintiff 
diesj the proper order for the defendant to obtain, 
is not that the infant may appoint a new next 
friend, within a given time, or that the bill may 
be dismissed ; but that the master may approve 
of a new next friend, and four days notice of the 
order must be given to the- plaintiff's solicitor. — • 
Glover v. Webber, 12 Sim. 361. 

Commission to take the answer of two de- 
fendants, provided notice of the execution of 
the commission be given to J. S., who was the 
plaintiff's attorney. The commissioners gave 
notice to J. S., of theit intention to execute 'a 
commission to examine witnesses, and thereupon 
executed the Commission as to one defendant :^- 
Held, that the execution was good; inasmuch as 
J. C. could not be deceived by the notice. — Halt 
Connell, 3 Y. & C. 528. 

Under a commission to take the answer of 
two defendants, the commissioners may take the 
answer of one defendant only. — Id. 

Pending a notice of motion for an injunction to 
stay an action, the plaintiff amended his bill under 
an order, obtained as of course :-^Heldi that he 
had waived the priot notice. — Marten v. Fust, 8 
Sim. 199. 

Where there are several co-heirs to a dignity, 
and some Only claim it, they must give notice to 
the others. — Vaiix Peerage, 5 Clk. & JFin. 626. 



OFFICERS OP COURT. 

Fees on orders of course obtained at the Rolisi 
—29th Gen. Ord., 21st Dec, 1833, Beav. ed. 66. 

Fees payable to gentlemen of the chamber, 
upon any fiat for a Master extraordinaryj within 
twenty miles of Lincoln's Inn, to be carried to the 
suitors' fee fund.— <?«». Ord., 21st Deol, 1833, 
Beav. ed. 69. 

That each registraJ shall attend ill siicoessioii, 
the three several courts of the Lord Chancellor, 
the Master of the Rolls, and the Vice Chancellor. 
—27th Gen. Ord., 31st December, 1833. Bear, 
ed. 62. ' 

Registrars to keep distinct lists of causes. — 
7th Gen. Ord., llth Nov., 1841, Beav. ed. 185, 

Fees to be taken by the Registrars and their 
clerks.— Gen. Ord., 23rd February, 1837, Beav. 
ed. 103, 106. ' 

Fees to be taken by Clerk of Affidavits.— r22nd 
Gen. Ord., Beav. ed. 220 ; 4th schedule Beav. ed. 
224. 

Fees to be taken by the Clerks of the Masters 
in Ordinary.— 7rf.; also Gen. Ord., 23rd February 
Beav. ed. 104. 

That all acknowledgments, affidavits, or afflr. 
mations, required for the purpose of enrolling 
any deed or other document in Chancery, may 
be made, sworn or affirmed, before the Clerk of 
Enrolments in Chancery, or before any Clerk of 
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Records and Writ?, as occaBion may require for 
the better despatch of business, — 1st Gen. Ord,, 
?6th Oct., 1842, Beav. ed. 205. 

That the Clerk of Enrolments in Chancery 
shall take and receive all such fees and sums of 
money as have heretofore been lawfully received 
by the Clerks of Enrolment and their deputies, 
pr by the Six Clerks, or any of them, as comp- 
trollers of Hanaper or as riding clerk ; and shall 
pay all such fees and sums of money into the 
^ank of England, in the name of the Accountant 
Creneral, to be placed to the credit of the account, 
intituled, " The Suitors' Fee Fund A.ccount."-r- 
2nd Gen. Ord., Id. 

As to the amount of fees to be taken by the 
Clerk of Enrolments.— See 32nd Gen. Qrd., 26th 
jpctober, 1842, Beav. ed. 220 ; Beav. ed. 222 ; 
and fhe Gen, Ord., 14th December, 1842, Beav. 
ed.23§,236. 

Tt,e Clerks of Records and Writs shall perform 
all ^ushi duties as have heretofore been performed 
by the Six Clerks, Sworn Clerks, or Waiting 
Clerks, as officers of the court, in relation to the 
several matters hereinafter mentioned : that is to 
say, — The filing, custody, copying, and amending 
all informations, bills, demurrers, pleas, answers, 
and other pleadings and records ; the entering 
appearance, rules, consents, notes and memo- 
randums of service ; the certifying of appearances 
and proceedings, the custody of exhibits de- 
posited for inspecting and copying; the attend- 
ance with records and exhibits on the judges of 
the courts, on the masters in ordinary, and at 
assizes, or elsewhere ; the enrolnient of decrees 
and orders, and all other duties heretofore per- 
formed by the Six Clerks, Sworn Clerks, or 
Waiting Clerks, as officers of the court, in re- 
lation to suits and matters in equity, and not as 
attornies, solicitors, or agents of the parties in 
suits or matters in equity. — 3rd Gen. Ord., 26th 
Oct., 1842, Beav. ed. 206 ; As to their other 
duties, see 4th Gen. Ord., Id. ; 5th, 6th, 7th, emd 
8th Gen. Ords., Id., Beav. ed. 207. 

Fees to be taken by Clerks of Records and 
Writs.— 34th Gen. Ord., 26th Oct., 1842, Beav. 
ed. 221 ; 2nd schedule to same. — Id.. Beav. ed. 
222 ; Gen. Ord., 14th Dec, .1842, Id., Beav. ed. 
236. 

Fees to Clerks of Records and Writs on eniol- 
ment of decree, or order, to be £5. — Gen, Ord., 
17th March, 1843, Id. 239. 

Office copies in Records' and Writs Clerks' 
Office, to be reduced to 4d. per folio. — 1 Gen. 
Ord., 13th Nov. 1844, Id. 263. 

Duties and powers of the Taxing Masters. — 
9th Gen. Ord., 26th Oct., 1842, Beav. ed. 208 ; 
10th to 15th Gen. Ords., Id., Beav. ed. 209 to 212. 
Fees to be taken by the Taxing Masters and 
their clerks. — Gen. Ord., 26lh Oct., 1842, Id., 
224, Gen. Ord., 14th Dec, 1842, Id, 236. 

Reduction of costs of taxation, to 3 per cent. 
—Gen. Ord., 12th Feb., 1845, Id. 268. 

Office copies in examiner's office to be reduced 
to 4d. per folio.— 2ud Gen. Ord., 13th Nov., 
1844, Id. 263. 

Fees to commissioner for examination of wit- 
nesses.— 110th Gen. Ord., Sth May, 1845, Beav. 
ed. 329. 

Fees to sheriffs for writs to be the same as for 
the execution of like writs issuing out of the 
superior Courts of Common Law. — 3rd Gen. Ord., 
10th May, 1839, Beav. «d. 139. 

Commissioners' Clerks in Lunacy to receive the 
like fees as the Clerk of Custodies. — 7th Gen. 
Ord., 27th Oct., 1842, Beav. ed. 228. 
I^uties of the Clerk of Custodies to be hereafter 



performed by the Secretary of Lunatics, who is 
to receive the like fees. — 8th Gen. Ord., Id. 

Fees to Secretary of Lunatics for orders, and 
for filing petitions. — 18th Gen. Ord., Id., Beav, 
ed. 231. 

Though the respective duties of the Master's 
Chief Clej-k and Copying Clerk, are nowhere 
exactly defined, they are sufficiently distinguished 
in their general features by the provisions of the 
Chancery Regulation Act, relating to those 
officers, as well as by previous practice, and the 
masters are not at liberty to distribute the busi- 
ness of their offices, between their two clerks, in 
such a manner as habitually to allot to the 
Copying Clerk duties which it is to be inferred 
from that act, were intended to be exclusively 
performed by the Chief Clerk, although with 
proper limitations, and on proper occasions the 
masters are entitled to require either of their 
clerks to perform any oiiicial duty in which his 
assistance may be required, and for the perform- 
ance of which he may be competent. — Case of tha 
Master's Clerks, 1 Phil, 650. 

The sum allowed for clerk's fees on taxation, 
does not limit the sum which may be spontane- 
ously given ; but it does limit the sum which the 
solicitor can safely pay, without the special di- 
rection or permission of the client. — Id. 

Leave given, under the circumstances of the 
case, to examine a witness before the master, 
after the decree, as to a matter, with regard to 
which he had been examined before the decree. 
— The Duke of Leeds v. Lord Amherst, 16 Sim, 
431. 

The Clerk of Records and Writs, is not com- 
pellable to file the answer of a defendant who 
has refused to take an office copy of the bill. — 
Aked V. Aked, U Sim. 437. 

Where an irregularity has been committed by 
an officer of the court, in executing its process, 
the court will not permit a party to proceed in an 
action at law against its officer, but will refer it 
to the master in a proper case, to settle a com- 
pensation. Where, from the circumstances it 
appeared impossible to make out a case for da- 
mages, the court granted an injunction to restrain 
a party from proceeding in an action of trespass, 
brought against the messenger of the court, and 
ordered the plaintiff at law to pay the costs of 
the application. — Chalie v. Pickering, 1 Keen, 
749. 



ORDERS OF COURSE. 
See Pb. BiiL. 

Applications to discharge, reverse, or alter any 
order made on motion or petition of course, by 
the Lord Chancellor, the Master of the Rolls, or 
one of the Vice-Chancellors, are to be made to 
the Judge, to whom special applications in the 
cause or matter in which such order is made, 
ought to be made according to the practice of 
the court, and the General Rules and Orders ap- 
plicable thereto. — 26th Gen. Ocrf., 2nd Nov. 1860. 

Every petition or motion paper for a reference 
under the 19lh section the said Act, is to be 
marked at or near the top or upper part thereof, 
in the same manner as a bill is now marked with 
the name of the Lord Chancellor and one of the 
Vice-Chancellors, or with the name of the Master 
of the Rolls ; and every Order for any such re- 
ference is to be marked in the same manner as 
the said petition or motion paper, and the matter 
in which such Order is made, is thenceforth to be 
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considered as attached to the court of the Judge 
whose name shall be so marked upon such order, 
in like manner, and for the like purpose, as 
causes are attached to such court ; but shall be 
subject to be transferred from such court in the 
same manner as causes are so transferred. And 
the provision? of the order, comprised in the 
General Qrdei of the 6th of May, 1837, which 
is numbered 15, and of the General Order of 
the 6th fif August, 1842, shall apply to every 
matter so ^t^ched. — 27th Gen. Ord., 2nd Nov. 
1850. 

UpQn » motion to discharge an order of course, 
to tax or to give security for costs, the court or- 
deredr the latter only : — Held, that the client 
could iiQt afterwards, by mere notice, abandon 
the orders and file a bill for the same matter. 
Such proceedings having, however, been taken 
by the client, they were stayed until he had paid 
the costs consequent on the order of course, and 
of the application. — Foley v. Umith, In re Umith, 
12 Beav. 164. 

An order of course, for referring exceptions for 
insufficiency, obtained within the proper limit as 
to time, but amended after its expiration — dis- 
charged for irregularity. — Wool v. Townley, 9 
Beav. 41. 

An order of course may be amended before 
service, but, Semble : That after service it cannot 
be made in the absence of the party^to be affected 
thereby. — Id. 

In discharging an order of course, attached to 
another court, the Master of the Soils has not 
authority to direct the costs to be costs in the 
cause. — Id. 

Order of course to amend, obtained one day too 
late, discharged. — Harrod v. Gibson, 8 Beav. 90. 

An order of course was obtained, at the Rolls, 
in a cause attached to another branch of the 
court. The order became imperative, by reason 
of delay in service: — Held, that the order hav- 
ing been regularly obtained, a motion to discharge 
it, if necessary, was not properly made at the 
Holls. — Piomer v. Macdonald, 8 Beav. 191. 

A party obtaining an order of course, is bound 
to state truly every fact which is material to the 
question, whether an order eught to be granted, 
as of course, or not. — Holconibe v. Antrobta, 8 
Beav. 405. 

Upon a motion to discharge an order made as of 
course, which ought to have been the subject of 
a special application, the order is to be discharged 
on that ground, although there may be merits on 
which it might have been proper to grant the 
order.^-'/d. 

Order of course for taxation, discharged on the 
ground of the case being mis-stated upon the 
petition for the order, — In re Carven, 8 Beav. 
436. 

A defendant, upon filing his plea, obtained an 
order of course for his discharge, suppressing the 
fact that the plaintiff had previously given notice 
of motion, to take the plea off the file. The 
order was discharged for the suppression. — 
Wilkin V. Nainby, 8 Beav. 465. 

Order of course discharged with costs, having 
been obtained upon a suppression of material 
circumstances. — The Marquis of Hertford v. 
Suisse, 7 Beav. 160. 

An order of course alleged to have been irre- 

fularly obtained, cannot be treated as a nullity, 
t operates untile by a proper application, it is 
discharged. — JBlake v. Blake, 7 Beav. 514. 

The common injunction having issued against 
one of two defendants for want of answer, the 



plaintiff afterwards, by an order of course, ob- 
tained leave to amend, without prejudice to the 
injunction. Such an order, it seems, is not 
irregular, and at any rate cannot be impeached 
by the defendant, against whom no injunction 
has issued. — Ferrand v. Earner, i Myl, & Cr. 
143. 

The plaintiff submitted to a demurrer, by 
omitting to set it down within twelve days, and 
the Vice- Chancellor Ordered him to pay the costs 
of suit. The plaintiff after wards obtained at the 
Rolls an order of course to amend, supp):e8sing 
in his petition the ordpr of the Vice-Chancellor. 
It was discharged for irregularity on the ground 
of the suppression. — CartuirigMY. Smith, 6 )iear. 
12L 

The plaintiff, upon filing a demurrer, wrote to 
say he submitted thereto, and would obtain an 
order to amend. More than two month after- 
wards he obtained an order as of course to amend ; 
it was discharged for irregularity. — He^me t. 
Way, 6 Beav. 368. 

A defendant obtained a reference, under the 
Contempt Act, to enquire whether, by poverty, 
he was unable to answer. The master reported 
in the negative. By an order of the Vioe-Chan- 
cellor, the bill was taken pro confetao., without 
prejudice to the defendant applying within ten 
days to put in his answer. The defendant, sup- 
pressing the previous circumstances, then ob- 
tained an order of course for leave to defend in 
forma papperis. The order was discharged.— 
Newell V. Whitaker, 6 Beav. 407. 

An application for an order of course should 
state all the material facts. If there be any sup- 
pression, the order will be discharged, and the 
court will not, on the application to (lischarge it, 
support it on the special merits, then for the first 
time appearing. — St. Victor v, Devereux, 6 Beav. 
584. 

A plaintiff claiming, partly under the hiers of a 
French subject, and through an instrument of 
doubtful construction, obtained an order of course 
at the Rolls, to sue ixi forma pauperis, upon the 
simple allegation of his poverty : — ^Held, that the 
order was irregular, on the ground of the sup- 
pression of the facts, which ought to have been 
presented for the consideration of the court, 
upon the application. — Id. 

On an application to the Master of the Rolls, 
in a Vice- Chancellor's cause, to discharge an 
order of course obtained at the Rolls, the court 
will not enter into the merits further than is 
necessary to determine whether the order was 
regularly obtained. — Id, 

A cause came on in 1839, and was ordered to 
stand over for want of parties. A bill of revivor 
and supplement was afterwards filed, stating that 
A., the sole plaintiff, had died in 1838, insisting 
that the order of 1839 was a nullity, and praying 
a revivor. A common ex parte order to revive 
was obtained, on petition, placing the cause " in 
the same plight and condition as at the death of 
A." The defendant moved to discharge the 
order, on the ground that the order of 1839 must 
be discharged before the cause could be put iu 

the same plight as at the alleged death of A. .• 

Held, however, that it was regular. — Egremont 
V. Cowell, 6 Beav. 408. 

Where an application is made at the Rolls to 
discharge an order of course, obtained in a Vice- 
ChanceUor's cause, the court can only consider 
the regularity of the order as an order of course, 
and will not enter into the merits. — Brooks v. 
Purton, 4 Beav. 494. 
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The rule is general that the court will not, on 
an application to discharge an order of course for 
irregularity, sustain it as an order obtained ad< 
Tersely on merits. — Id. 
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; The sherifis' return upon the writiOf ■exigent, 
.that by the judgment of the coroner the defendant 
is outlawed, is hot, uiitil entered on the roll, a 
sufficient record of the outlawry. — The Att, Gen, 
V. Rickards, 8 Beav. 380. » 

■ An iaformation was filed by the Attomey- 
'<}eneral, at the relation of A.B., to set aside a 
ifraudulent deed, executed by an outlaw in a civil 
action between the judgment and injunction : — 
Held, that statements shewing the interest of the 
relators, and the motives for the execution of the 
deeds as against the creditors, were not imperti- 
nent. — Id., 6 Beav. 444. 

. J After a . Jlea Of outlawry of the plaintiff, the 
outlawry was reversed, and it was Held, that the 
'plaintiff was entitled to an order of the court, for 
the issue of a new subpoena against the defendant, 
and that upon service Of such subpoena, and pay- 
ment of 203. costs, (as directed by Lord Claren- 
jdon's Order), the defendant should answer the 
bill, and that the costs of the motion must be 
paid by the plaintiff. — Hunter v. Noekolds, 6 
Hare, 459. 

Though an outlaw cannot come into court to 
establish a deniand, yet he may apply to the 
court to set aside an attachment which has been 
irregularly issued against inm.-'-Hawkins v. Hall, 
1 Beav. 73. 

; A sentence of outlawry upon flight from a 
charge of felony, does not incaj)acitate the outlaw 
!from directing, according to the terms Of a pre- 
viously executed triist deed, the trustees as to 
the mode of carrying the trusts into effect. — 
Macrae v. Bondman, 6 Clk. & Fin. 212. 
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A suit was Instituted to have a bill of eichange 
delivered up, on the ground of fraud, and to 
restrain an action at law, cbnimenced thereon ; 
pending the suit, the plaintiff in thiS action re- 
covered and obtained payment : — Held, on de- 
murrer, that the plaintiff in equity might file a 
pupplemental bill stating these facts, and praying 
a repayment and indemnity : and it being stated 
in the origiqal bill, though not in the supple- 
jnental bjll, that the plaintiff at law was a trustee 
for A.B„ (a defendant tq the original bill), and 
for another defendant ;^-Held, also, that A.B. 
was a necessary party to the supplemental bill, 
and that notwithstanding the 32nd General 
Order of August, 1841. — Pinkus v. Peters, 5 
Beav. 253. 

Where a party is a defendant in one suit, and 
a plaintiff in another, and the same matter is 
involved in both suits, the answer of a co-de- 



fendant in the former suit, cannot be read 
against the plaintiff in the lattfx suit, — Bawarth 
V. Bbttoch, 4 Y. & C. 1. 
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One or more of, several parties jbintly ftnd 
sevier.ally liable, may be sued.alone. — 32nd Gen. 
Or<i„ 26th Aug., 1841', Bpav. ed. 17^. 

Solicitors and parties acting in person, may 
perfoHJi.. duties, iieretofore performed by the 
sworn and waiting clerks, as attorneys, Sec, of 
the parties.— 16th Gen. Ord., 26th Oct. ii842, 
Beavi ed. 2J2. , ^ , 

ParQr proceeding m personj to endorse tig 
name,^ residence, and address for service on all 
proceedings.— 20th Gen. Ord., 26th 6ci., 1842, 
/rf. 21S. 

Service of proceedings on parties suing, or 
defending in per8on.-^21st Gen. Ord., Id. 

Defendant .examined as a witness, entitled to 
his costs of suit. — Young v. English, 7 ieav. 10. 

An order giving a defendant liberty to exa- 
min& a co-defendant as a witness, need not be 
served on the plauiiiff..'-S»w<A v. Pineombe, 16 
Sim.i407. . ;v. •• 

Lord P., having conveyed iiis estates to trus- 
tees, in trust to raise money for payment of his 
deb,t3, and subject thereto, in trust for himself; 
a suit was instituted by one. of his creditors 
against him and his other creditors, to have the 
trusts of thie deed carried into execution. After 
the defendants had answered the bill, and the 
ideals relatingi/to the;estates had been deposited 
in the master's office. Lord P. died, having 
devised the estates to his nephew, who, after 
he had been made a defendant to a supplemental 
bill, entered into a treaty with an insurance 
company, for a loan to enable him. to pay off the 
debts due to the plaintiff and the other parties to 
the suit ; and, after giving them notice of his 
intention to pay them off, he moved that all 
further proceedings in the suit might be stayed, 
and that he and his solicitors, and the solicitors 
and agents of the insurance company, might be 
at liberty to' examine the abstracts of title to the 
estates, with the deeds in the master's office, and 
to take copies thereof, for the, purpose of veri- 
fying the title to the estates and effecting the 
loan ; and that, for the same purpose, the plaintiff 
and tWxj of the defendants might be ordered to 
produce to him and his solicitors, and to the 
solicitors and agents of the insurance company, 
all <ieedsi Ac^ . in .their, custody, relating to liie 
estates. Motion refused. — Darner v. The Earl of 
Portarlington, 15 Sim. 380. 

If a defendant submits to answer a bill that is 
not demurraWe, he must answer it fully, not- 
withstanding he denies the plaintiff's title, and 
sets up an adverse one in himself. — Dott v, Hoyes, 
15 Sim. 372. 

If a defendant who has been examined by the 
plaintiff, as a witness in the cause, submits to a 
decree against himself, notwithstanding such 
examination, the fact of that examination having 
been had, cannot be sustained by the other 
defendants who have not been examined, as an 
objection to a decree against them. — Smith v. 
Smith, 6 Hare, 524. 

Plaintiff replied to a defendant's answer, and 
afterwards examined him as a witness, but 
without having withdrawn the replication, or 
obtained from him a release of his interest in the 
suit. The court, on a motion by the plaintiff, 
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supported by an affidavit that the above omis- 
sions were accidental and arose from inadvert- 
ence, allowed him, on proving a release by the 
defendant, to read the defendant's depositions, 
in the same manner as if the release had been 
executed before they were taken ; and gave the 
other defendants liberty to crosEf-examine him. 
—Knight v. Morrall, 14 Sim. 398. 

A defendant may put in his answer, notwith- 
standing an order to amend has been served upon 
him. — Mackerell v, Fiaher, 14 Sim. 604. 

Although relief is prayed against a defendant, 
he may be examined, as a witness, by a co-de- 
fendant against whom independent relief is 
prayed. — Ashton v. Parker, 14 Sim. 632. 

Testator, after giving certain benefits to his 
heir, revoked them in case she should ever dis- 
pute his will or his competency to make it, or 
should not confirm it when required, or should 
not resist any proceeding, by the result of which 
a greater benefit might be attainable by her than 
was intended by the will. A bill against the 
heir and others, to establish the will and carry 
the trusts into execution, contained statements, 
and interrogatories founded on them, relating to 
the testator's sanity, and to the heir having 
refused to confirm the will. Held, that the heir 
was not bound to answer any of the interroga- 
tories relating to the testator's sanity, notwith- 
standing the revocation clause might be invalid, 
or she might have made an admission, in her 
answer, which subjected her to its operation, if 
it were valid. — Cooke v. Turner, 14 Sim. 218. 

Bill by a debtor who had conveyed property 
to a trustee, for the benefit of his creditors, to 
have the trusts of the deed administered by the 
court, charging that one of such creditors had 
forfeited his debt by a breach of his covenant, 
not to sue or molest the debtor ; — Held, that the 
creditors, parties to the deed, other than the 
trustee and the creditor charged with the breach 
of covenant, were sufficiently made parties, by 
being served with copies of the bill, under the 
23rd Order of August, 1841. — Buncombe v. Levy, 
6 Hare, 232. 

Husband and wife, entitled in the wife's 
right to a share of residue, were living apart, 
and they defended separately : — Held, entitled 
to only one set of costs. — Garey v. Wittingkam, 5 
Beav. 268. 

A party entitled to a share of the residue, 
became bankrupt: — Held, that he and his as- 
signees were entitled to one set of costs between 
them. — Id. 

The two co-heiresses of a trustee, who lived 
at a distance from each other, were made parties 
to a suit for enforcing the performance of mar- 
riage articles. They submitted to act as the court 
might direct, and defended separately : — Held, 
that they were entitled to two sets of costs. — 
Aldridge\. Westbrook, 4 Beav. 212. 

On the 6th December, 1839, an information 
relating to a free school, to which the master and 
usher were two of the defendants, was heard, 
but judgment was reserved. Shortly afterwards 
the master and usher resigned, and a new master 
and usher were appointed. In November, 1840, 
judgment was pronounced, but the decree was 
not drawn up. In March following an original 
information, in the nature of a supplemental one, 
was filed against the new master and usher, 
praying the same relief against them as was 
prayed by the former information, and as the 
informant would have been entitled to against 
their predecessors. In May following, the minutes 
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of the decree, on the prior information, were finally 
settled, and under an order to which the new 
master and usher were notparties — the decree was 
dated 6th December, 1839. In January 1842, 
the new master and usher put in their answer, 
stating new matter, in order to shew that the 
relief prayed by the information against them 
ought not to be granted : — Held, that they were 
at liberty so to do, and consequently that their 
answer was not impertinent. — Att. Gen. v. Foster, 
13 Sim. 282. 

Course of proceeding, where a defendant 
served with a copy of the bill, under the 23rd 
Order of August, 1841, dies before appearance. — 
Edington v. Banham, 2 Coll. C. C. 619. 

Effect as between co-defendants, of the 23rd 
Order of August, liiX.— Boydy. Moyle, 2 Coll, 
C.C. 316. 

A defendant in a suit for taking accounts, 
omitted to insert in his examination any receipts 
or payments by him, during a certain period ; 
the plaintiff, however, proved receipts by him 
during that period. The court refused to allow 
the defendant to bring in a further examination, 
or additional accounts, or to give any evidence of 
payments, in order to discharge himself &om those 
receipts. — Maddefordy. Auatwick, 11 Sim. 209. 

A defendant, who is required to set forth 
accounts, is bound to set them forth as well as he 
is able without much labour or expense ; and he 
is not bound (more especially where he has not 
been a party to the transaction, but is only the 
representative of a party, and the accounts are 
long and complicated), to refer to the books for 
the purpose of making out the accounts. He 
must, however, allow the plaintiff to inspect the 
books. — Christian v. Taylor, 11 Sim. 401. 

Where the documents, of which a defendant is 
required to set forth a list, are numerous, it is not 
necessary for him to specify each of them, but it 
is sufficient for him to describe them so as to 
enable the plaintiff to move for them, as, for 
instance, to say that they are contained in bun- 
dles, or hogsheads, sealed up, and marked A, B., 
See.— Id. 

A defendant who was required to set forth, in 
his answer to interrogatories, certain entries in 
the books of a firm, of which he was a member, 
stated in his answer, that he and his co-partners 
had given express directions to their agent, in 
whose custody the books were, not to produce 
them to any one, or allow any stranger to inspect 
them without the express authority of the de- 
fendant and his co-partners ; that the books were 
not in the power of the defendant alone, but of 
the defendant and his co-partners, and that the 
defendant had no right or lawful power to pro- 
duce them, or to set forth their contents, without 
the consent of his co-partners : — Held, that the 
answer was insufficient, as the defendant did not 
state that his co-partners had refused to consent 
to his setting forth the entries. — Stimrt v. Lord 
Bute, 11 Sim. 442. 

Where a defect of parties appears upon the 
bill, costs of the day will be allowed to the de- 
fendant at the hearing, although he has not 
taken the objection by his answer.^J^Mrae v. 
Sharwood, 6 Myl. & Cr. 96. 

Accounts between co-defendants, are directed 
in those instances only, in which a case is made 
out between them, on the pleadings, and is sup- 
ported by evidence. Where a cause has been 
set down on bill and answer, accounts between 
co-defendants were refused. — Eccleston v. Lord 
Skermersdale, 1 Beav. 396. 

P 
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A payty ^arfied as defendant tO| t^ie ^ill, ifnay, 
with Hsf.ft consent qf the plaintiff only, appear at 
the hearing of the cause, an4 be bound by the 
decree, although such party has not been served 
■with the subpoena to appes^r, or has, not appeared 
in the suit ; but a persaii who has not been 
nE^med as a defendant to the bill, cannot appear 
at the hearing without the coixsent qf all parties 
to the cause. — Dyaon v. Morris, 1 ](Iare, 413. 

If a defendant denies the plaintiff's title, and 
says positively that the documents in his custody, 
relatijig to the matters ^n the bil^, wiU not shew 
the plaintiff's title, the court will not order him 
to produce them, but if he says merely that he 
believes that they will hot shew the plaintiff^'s 
title, the court will order him to produce them. 
^—Bannaiyne v. Leader, 10 Sim. 230. 

If an attachment has issued against a de- 
fendant for want of answer, he cannot file a 
demurrer and answer, ^It^ougli the fofmer i? 
confined to ^n, allegation v;hich the defendant 
might, by answer, have insisted he was not 
hound to answer. — Vigers t« Lm-d AvMey, 8 Sim. 
333. 

Where the defendant does not appear at the 
hearing of the cause, the plaintiff must maliie out 
his case, ^d establish his right to the decree 
which he asks for. — Hayes v> Srierly, 3 Dj:u. 
& y!^. 274. ' 

Bill by a sii^nple; contract qredi,tor against the 
widow (who was the personal representative), 
and the heir at law (who was a minor), of the 
deceased debtor. The personal representative 
haying been exan^ined in the cause, on the part 
of the plaintiff :— Held, that the plaintiff might 
read her evidence, at the iqariijg, against the 
co-defendant— the h^ at law. — Lynch v. Joyce, 
3Pru. &W. 349. 

Where a plaintiff applies for liberty to examine 
a defendant, the court will, as of course, make 
^he order " saving all just cause of excejP;tioB^."— 
Wateoity, Pym,Fi, Si: K. 192, 



HI. — Dismissal op. 



Cg^^ain persons were pj;qperly made parties to 
a. suit previous to the Orders of August, 1841, 
which made th,em no longer- necessary parties : — 
Held, that they might properly be dismissed at 
the subsequent hearing.-^ ToriucA v. GreentUl, 6 
Beav. 358, 



IV. — Objection son Want oP. 

Cause may be set down for argument, oji ob- 
jections for want of parties taken by ans\yer^ — 
33th Gen. Ord., 26th Aug., 1841, Beav. ed. 175. 

The decision of the court, under the 39th Order 
of 1841, upon the argument of an objection for 
want of parties, cannot be final. The court exer- 
cises a discretion, in such cases, as to determinipg 
the validity of the objection ; ajid will, in aproper 
case, overrule the objection, without prejudijCe to 
the defendant's right tp.raise the saipe poirjt at 
the hiearmg,— r lyc'Aom V. iVelham., 10 Beav. 247. 

At the hearing of an objection tajsen by an 
ansvyer fpr want of parties, the defendant is not 
at liberty to contend that tl)ere is, nij,y defect of 
parties in addition to that stated in the answer. 
— Lnvell v. Andreio, 15 Sim. 5$l. 

Although the court allows an objection for 



■\v£(nt of parties at the hearing, under the 39th 
Qj-def qf August, 1841, it will liot Q)f4er the oqats 
of the proceedings to be paid to the defendant, 
but will reserve them until the heading qf the 
pause,-:T-/d, 

Where a cause is set down lipoii an objection 
for want of parties, the. plaintiff begins. — BjX«^- 
stvch V. Whalley, 6 Beav, 451. 

Where a cause is set down upon an objection 
for want qf pa,rties, under the 39th General Order 
of 4ugnst, 1,841, the vourt merely gives its opinion 
on tjie record as it then stands, The objection 
can only be finally disposed of at the hearii^g, 
when the record and evidence are complete. 
Forin of o^-der in suph case. Costs reserved. 

Ti\is bill asked whether A„ who was not a 
party,, claimed any interest in the matters in 
question. Thq defendants answered in the 
ftffi:^njatiye, and submitted whether A. had any 
interest. Held, that the answer was a sugges- 
tion that the suit was defective for want of par- 
ties, and, therefore, the plaintiff was justified in 
setting it down for argument on the objection 
under the 39th Order of August, l&i\.-^Toimg 
V. Maodonnell, 14 Sim, 34. 

Where a defendant insists on an objection for 
want of parties, but does not swear positively to 
the ci^umstances 09. ■«rhich the objection rests, 
the costs of th|e day on the caqse coming on for 
l,iearing, and the objection being allowed, will be 
reserved.— C^nt/jJe^/ v. Dickens, 4T. & C, 17. 

Whether it is essential to the validity of a de- 
murrer for want of parties, tiiat it shouldipoint 
out lyho the necesaary parties nqt before the 
court ave-rr-Quterci—Att, Gen, v. Gqrppr<ition 0/ 
Pooie, 4; Myl. & Or. 17. 

tJpon 4i;qn;ing a demurrer for want qf parties, 
leave given to amend, by strikiiig qijt that pajt 
qf the bill which rendered such parties necessary. 

The court will not, upon tl)ie argument of the 
objection fqr want of paj-t^ njader the 30th and 
39th Orders of August, 1841, order that persons 
beneficially ^terested be made pa,rties ; such 
order, if ma,de, will not be made until the hearing 
of the cause.— Osior«e y. Foreman, % Hare, 656. 
_ When an order has been made at the hearing, 
directing that the cause shall stand oyer, but 
giving the plaintiff lea,ve to amend by ad^g 
parties, if the plaiftti,)?^. after having added some 
parties,, is desirous to ^dd. others, he must apply 
for further leave to do so, and that appli.oation 
must be made to the comt, and not to, a niaster. 
-r-Biedermann v. Seymour, 2 Myl. & Cr^ 1 17. 

When a demurrer for want of parties is allowed, 
thqugii in ordinary cases the court gives leave to 
amend by addwg paifties, it is in the. diseretioH 
of the court to grant or refuse such leave ; and, 
where the suit was so framed that it cojild not he 
prosecuted for any beneficial purpose in this 
country, leave to amend was refused.-^ ly&r vi 
Belly 1 Keen, 825. 



PAUPER. 

Prisoner unable by poverty, to put in answer, 
reference to be then made tq master, and if 
master reports tiiat defendant is unable by reason 
of poverty to, put in answer, the court may assign 
solicitor and counsel to such defendant. — 75th 
Gen. Ord., 8th May, 1845, Beay. ed, 311. 

The solicitor of the suitors' fund tq be served 
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with notice of proceedings before the master 
upon teferenee, as to the poverty of a prisoner In 
contempt. — Gen. Ord., 6th Dec, 1844, Beav. 
ed. 264. 

The meaning of the common affidavit required 
on application for leave to sue or defend, ia. forma 
pauperis f Is that the party has not £S in the 
^orld besides, &c., available for the prosecution 
or defence of the suit, and if he can make the 
affidavit with truth in that sense, the omission 
to set forth the details of his means, and the 
circumstances which render them unavailable, is 
not such an omission of material facts, as will 
induce the court, on that ground alone, to dis- 
charge the order. — Dresser y, Mortori, 2 Phil. 
286. 

A party admitted to sue, in forma pauperis, 
after the commencement of a suit, may be 
attached for non-payment of costs which have 
been previously ordered to be paid in that suit, 
without being first dispauperised. — Davenport v. 
Davenport, 1 Phil. 124. 

An application by a party sued as executor, for 
leave to defend the suit, in forma pauperis, 
refused, though in addition to the usual affidavit, 
he swore that he had been prevented by an in- 
junction from receiving any assets, and — Semble : 
The result would have been the same if he had 
sworn that there were no assets — Semile : A 
party who is in contempt for non-payment of 
costs in the suit, is not thereby prevented from 
moving for leave to defend it. In forma pauperis. 
—Oldfield v. Cobbett, 1 Phil. 613. 

A. being executrix of a will, and entitled under 
it to an equity of redemption, filed a bill to 
redeem, ofiering to pay what, if anything, should 
be found due on the mortgage, and praying for 
relief as the testator's representative : — Held, 
that she could not sue as a pauper, — Fowler v. 
Baoiea, 16 Sim. 182. 

If a plaintrff dismisses his bill, the defendant, 
though a pauper, is entitled to dives costs. — 
Rahery v. Morris, 16 Sim. 433. 

A peeress allowed to sue as a pauper. — 
Wellesleyv. WeUesley, 16 Sim. 1. 

A party being in possession and enjoyment of 
the property in question^ which was worth £140 
and £10a-year, dispaupered. — Tapreily. Taylor^ 
9 Beav. 493. 

Pauper order discharged, the particular cir- 
cumstances tending to shew that the plaintiff was 
not a pauper, not being specifically denied. — 
Mather v. Shelmerdine, 7 Beav. 267. 

Cases stated, in which a feme covert suing by 
her next friend, has been admitted to sue in- 
forma pauperis, and observations on Pennington 
V. Alvin, 1 Sim. & St. 26i.—Dbwden v. Boo/c, 8 
Beav. 399. 

A married woman may sue in forma pauperis — 
Semble : But the pauper ortier cannot be obtained' 
as of course. — Cowlstirtg v. Coulsting, 8 Beav. 463. 

It appearing on affidavits, that a pauper de- 
fendant was entitled to property exceeding £20 
in value, the court, on motion, ordered him to be 
dispaupered. — Goldsmith v. Goldsmith, 5 Hare, 
126. 

A defendant who defends as executor and is 
in contempt, may be admitted to defend, ia forma 
pauperis, for t9ie ptirpose of clearing his contempt. 
—Oldfieldiv. Eobbett, 1 Coll. C. C. 169. 

A plaintiff suing in forma pauperis, carrying 
on a consideraible business, ?inA. having the pos- 
session of pl^operty, greater in amount than £5, 
though' not after payment of his just debts, dis- 
paupered-.— Perry v. Walker, 1 Coll. C. C. 229. 



The affidavit as to property filed in support of 
an application to beailto*ed to sue m forma pau- 
peris, ought to except nothing but the Wearing 
apparel, and the matters in question in the cause. 
—Id. 

Semble : That a pauper plaintiff or defendant 
may bo dispauperised for vexations condttct in 
the suit. — Id. 

A plaintiff claiming, partly under the heirs of 
a French subject, artd through an instrument of 
doubtful construction, obtained an order of course 
at the Bolls to sue in forma pauperis, upon the 
simple allegation of his poverty : — Held, uiat the 
order was irregtilar, on the ground of the sup- 
pression of the facts, which ought to have been 
presented for the consideration of the court upon, 
the applicattort.^ — St. Victor v. Dievereax, 6 Beav. 
584. 

An administrator haviilg been admitted at the 
Kolls to sue in forma pauperis, the order was dis- 
charged by Lord 'S.a.idwicke^^^Pcti-adice v. Shep- 
pard, e Beav. 586, li. 

Proceedings in a suit by a pauper stayed till 
(he costs of a previous suit, in the Court of 
Chancery, were paid. — Calvert y. Sooth, 4 Y. & 
C. 514. 

An application made at the Rolls in a "Vice- 
Chanoellor's caulse, to discharge an order to sue in 
forma pauperis, obtained of course at the Rolls, 
can only be founded on irregularity ; if merits are 
relied on the application must be made before the 
Vice-Chancellor. — Robinson y. Milner, 5 Beav. 49. 

Theplaintiff'inaVice-Chancellbr'ssuit, obtained 
as of course at the' Rolls an order to sue in forma 
pauperis, upon the usual affidavit that he was not 
Worth £5, the matters in question in the cause 
Only excepted, amotion to dispauper on the ground 
I that he was in possessinn Of the property in ques- 
tion, of considerable value, involves the merits, 
and ought to be made to the "Vice- Chancellor and 
not to the Master of the Rolls. — Id. 

Plaintiff was confessedly entitled under a co- 
dicil, to the interest of £S00 consols, he claimed 
by the suit, and in opposition to that codicU. a 
greater interest in the testators estate ; a motion 
to dispauper him was refused. — Alleny. M'Pher- 
son, 5 Beav. 485. 

An officer having half pay, amoun'ting to £150 
a-year, (which is not alienable), will not be 
allowed to proceed in forma paupers; imd that 
notwithstanding he has taken the benefit of the' 
Insolvent Act. — Boddinglon y. Woodtey, 5 Beav. 
555. 

The court cannot, under 1 Will. 4, c. 36, assign 
counsel or solicitors to pauper defendants on the 
application of the plaintiff. — Garrod y. Botden, 4 
Beav. 245. 

A pauper's notice of motion should' be signed 
by his clerk ia court.— Perry V. Walker, 4 Beav. 
452. 

Where the order fof time tb s-aevn forma pauperis 
has not been served andis not rendered inoperative 
by any subsequent step in the cause, it is in the 
discretion of the court, either to give costs to the 
pauper, or to order him to pay them as the case 
may be.— Church y. Marsh; 2 Hare, 654. 

An executor, or administrator, cannot sue in 
forma pauperis. -^OMjitldy. Cobbett, 3 itteav. 432. 

Party suing in forma pauperis, and proving 

successful, declared entitled to ordinary costs, 

Roberts y. Lloyd, 2 Beav. 376. 

A defendant, who was the executor and re- 
siduary legatee, obtained an order to sue in /onn« 
pauperis, having afterwards taken the benefit of 
the Insolvent Act ; he was dispaupered on the 
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ground that he was then defending in his repre- 
sentative character only. — Oldfield v. Cobbett, 2 
Bear. 441. 

Defendant dispauperised with the costs of the 
application, on aifidavits which were not wholly 
contradicted by the defendant, shewing that he 
was not in bad circumstances. — Romilly v. Grint, 
2 Beav. 186. 

The general rule is, that a party who sues or 
defends in forma pauperis, shall have only such 
costs as he has paid, or become liable to pay ; but 
the court has a discretion in each case. 

An heir at law defending in forma pauperis, in 
a suit to establish a will, was Held, under the 
circumstances, to be entitled only to pauper 
costs. — Stafford v. Higginbotham, 2 Keen, 147. 

An order to sue ia. forma pauperisia ineffectual 
until served, and the party obtaining it was Held, 
on that ground, liable to pay divet KOita.—rBalUard 
V. Catling, 2 Keen, 606. 

A plaintiff suing ia forma pauperis, having ob- 
tained a final decree, entered a rule to change her 
solicitor. Upon motion by the solicitor, that the 
rule should be rescinded, and the carriage of the 
decree restored to him, or that the plaintm should 
pay him the costs incurred, the court refused the 
application, without prejudice to any lien he 
might have upon the fuLu4. — M'Gee v, iiahon, 
Fl. & K. 93. 
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I. 1, Order For, and When Directed, 
The court will not order money into court, if 
the title of the party applying is at all doubtful ; 
neither will it order a fund standing to the credit 
of a cause between A. and B., to be transferred 
to the joint credit of that and of another cause, 
in which it is claimed by C. adversely to both 
A. and B., unless C. has a perfectly clear title to 
the fund. — St. Victor v. Devereux, 13 Sim. 641. 

On an application for payment of money into 
court, it was objected that the persons having an 
interest were not before the court. The order 
was made, on the undertaking of the plaintiff to 
make them parties. — Whitmiirsh v. Robertson, 
4 Beav. 26. 

A. and B. insured in their joint names certain 
leasehold premises, which A. had mortgaged to 
B., and B. paid the premium on the insurance, 
and the policy was delivered to him. Afterwards, 
the premises were destroyed by fire, and then A, 
became bankrupt, and his assignees prevailed on 
the insurance company to pay the money due 
on the policy to them ; and they afterwsirds paid 
it into the bank, to the credit of the accountant 
in bankruptcy. B. filed a bill against the as- 
signees, praying that the money received from 
the company might be applied in satisfaction of 
his mortgage debt. The answer of the assignees 
tended to impeach the mortgage, on the ground 
pf usury. The court, however, ordered tifiem to 
pay the nmoimt of the money into coMxl.^Rogers 
V, Qratebrooh, 12 Sim, 657. 



Where the suit to redeem the lease was brought 
by the personal representatives of the lessee, 
evidence having been given tending to shew, that 
the lessee in his lifetime, was insolvent, and had 
committed breaches of covenant, and that his 
estate was also insolvent, the court directed an 
issue to try whether other breaches of covenant 
had been committed or waived, but imposed it 
as a term upon the plaintiff, that he should pre- 
viously pay into court the posts at law, and the 
arrears of rent due at the time the lessor sued 
out his writ of possessio;^. — rBotoser v. Colby, 1 
Hare, 109. 

Notice of motion was given for the payment of 
money into coi^rt, but the notice did not proceed 
to state that an application would be made for its 
investment ; one of the parties did not appear on 
the motion : — Held, that no order for investment 
of the fund could he made, — Rgbinson v. Wood, 
1 Beay. 20q. 

I. 2, On Admissions, 

Ab order upon motion for payment of money 
into court, proceeds upon the admissions of the 
defendant, and evidence cannot be resorted to. 
— Bosch^iti V. Power, 8 Beav. 98. 

Three trustees admitted that trust money was 
standing in their joint names, but one only speci- 
fied the amount : — Held, that this was insufficient 
to found an order for its payment into court. 
—Id. 

The right of the plaintiff to have money in the 
defendant's hands paid into court, must proceed, 
on admissions in the answer made in reference to 
an equity raised by the bUl, and not in reference 
to an independent equity, stated only in the 
answer, — Proudfoot v. Hume, 4 Beav. 476. 

Administrator ordered, on motion, to transfer 
a sum of consols into court, upon admission, in 
his examination before the master, that he had 
possessed it and sold it out after the bill had 
been filed, and invested it in other securities 
which he did not mention. — Hinde y. Blake, 4 
Beav. 597. 

Review of the principles upon which money 
is ordered to be paid into court, in consequence 
of admissions made in a defendant's answer.— 
Bichardsony. Bank of England, 4 Myl. & Cr. 165. 

I. 3, By Executors and Trustees, 

A trustee charged with misapplication of trust 
monies, admitted, by his answer, that he had 
misapplied three sums, and set forth a debtor and 
creditor account, in which he credited himself 
with, amongst others, those three sums, and also 
a fourth sum, which was equally inadmissible, 
but which turned the balance of the account in 
his favour. On a motion for payment of the 
three sums into court : — Held, diat the pliiintiff 
not having, in his motion, challenged the fourth 
sum, the motion could only be granted to the ex- 
tent to which the answer admitted a balance, 
after striking those three items out of the dis- 
charge. — Nokes v. Seppings, 2 Phil. 19. 

A party having a contingent interest in a trust 
fund may, in a proper case, have it brought into 
court for his protection ; but he must shew some 
sufficient ground for it. Motion to pay trust 
fund into court refused, on the ground that there 
was no allegation of danger, and that the fund 
might, if necessary, be sufficiently protected by a 
distringas. — Ross v. Ross, 12 Beav. 89. 

Two trustees were authorised to invest trust 
money in their names, " on good security," one 
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trustee improperly invested £1,500 on mortgage 
of leaseholds, in his own name, the other had 
declined to act any longer. The security realised 
£215 only. The trustee was, on motion, ordered 
to pay the difference into court. — Bourne t. Mole, 
8 Beav. 177. 

A residuary sum of stock standing in the 
names of trustefeSj the dividends of which were 
paid by them to the parties entitled thereto, 
ordered to be transferred into court, to the credit 
of the cause, on the application of a party en- 
titled to a mere contingent interest iii the fund ; 
and, notwithstanding that all the parties entitled 
to vested interests therein were satisfied with the 
conduct and Custody of the trustees, and opposed 
the applicatioii. — Bartleit v. Bartlett, i Hare, 
631. 

An executor, vfrho had proved the will in India, 
and in his answer admitted that, afteir payment 
of all the known debts^ a certain balance of the 
estate femaiAed in hik hands, subject to other 
charges and expenses, the amount of which he 
had not ascertained, ^d that he had invested 
such balance on personal security in Iiidia : — 
Ordered to pay the balance into coid-t,' allowiiig a 
reasonable sum to be retained in respect of the 
suggested deductions, by a dajr which would 
afford time for the reniittanoe of the fund from 
India. — Roy vi GibBoni 4 Hare, 63. 

When trust money appears to have been in- 
vested on an improper secuiity, it will, on 
motion, be ordered to be brought into court 
within a given tim^ ; but if the case' b'6 proper, 
the period will be extended from time to time, to 
enable the defendant to realist the securit}''. — 
Score V. Fofd, ? BeaV. 333. 

Where part of a residuary estate has been 
invested on an ilnpropet security, and the de- 
fendant has an interest therein, the court, 
on being satisfied that there is no existing claim 
on the estate, sometimes confines the amount 
to be paid into court, to the share Of the 
plaintiff. — Id, 

The whole fund ordered; under the drcum- 
Etances, to be paid into court by an administra- 
trix, who was partially interested. — Id. 

A trustee admitted he had sold out trUst stock, 
but he stated that he had invested the produce 
in other securities. A motion Vas made before 
decree, that he might re-purchase the stock, and 
transfer it into court :— Held, that the court 
could make no such order. — Fuller v. Jackaon, 
6 Beav. 424. 

Upon a motion against a defendant trustee or 
executor for payment of money, admitted to be 
in his hands, into court — if the interest of the 
plaintiff in that money depends on documents 
Stated in the bill, but which are neither admitted 
nor denied by the answer, the plaintiff is at 
liberty to verify such documents by affidavits.— 
Farrer v. Hutchinson., 3 Y. & C. 706. 

An order, on motion, for payment into court 
by a trustee of trust funds, admitted to have been 
sold out under a power of attorney executed by 
him, refused, on the ground that there was not a 
sufficient admission of the misapplication, and 
the trustees being authorized to vary the invest- 
raents.— Meyer v. Montriou, 4 Beav. 443. 

In a suit against trustees for a breach of trust, 
one of them admitted that the funds had been 
sold out by means of a power of attorney exe- 
cuted by him, for the purpose, as he stated, of 
investing it on more advantageous securities ; 
but he stated he was not concerned in the receipt 
of the produce, but he had been informed that it 



•had been received by his co-trustee, or by J. M., 
by his permission. The settlement contained a 
power to vary the investments. Held, that there 
was not on the answer a sufficient admission to 
justify an interlocutory order on the trustee for 
payment of the money into court, — Id. 

When a plaintiff claims to be entitled, in a par- 
ticular character, to a fund in the hands of a 
trustee, and the trustee, by his answer, says he 
does not know whether the plaintiff fills that 
character or not, the plaintiff cannot have the 
fund brought into court in the suit. — Dubleaa y, 
Flint, 4 Myl. & Cr. 502. 

An executor and trustee who had lent trust- 
money on unsurrendered copyholds, a deposit of 
a lease and a bond, ordered on motion to pay the 
amount into court. — Wyatt v. Sharratt, 3 Bear. 
498. 

An executor denied assets, but his answer dis- 
closed a personal liability for payment of the 
plaintifTs legacies. The court made an order for 
immediate payment, without directing the ac- 
counts to be taken. — Rogers v. Soutten, 2 Keen, 
698. 

1. 4, By Purchaser. 
Upon a sale under the court, an order upon 
the purchaser to pay his purchase money into 
Court cannot be obtained until the title has been 
accepted, or the mister's report obtained in its 
favour ; and such an order obtained before such 
acceptance or report, upon affidavit of service of 
the notice of motioii, was discharged with costs. 
— RWter Vi Marriott, 10 Beav. 33. 



It. — Payment Otii op Coxiet. 

Where a fund stands to the general credit of a 
Cause, it will not be paid out in the absence of 
the legal personal representatives. But if, after 
decree, Snd where the fund is clear, the executor 
dies, a supplemental bill is not always necessary, 
for the fund may be distributed on petition 
upon the appearance of the new personal repre- 
sentatives. — Parsons v, Groome, 12 Beav. 180. 

Stock in court ordered to be transferred to a 
person claiming it under letter of administration, 
granted, not by the Prerogative Court of Canter- 
bury, but by the Consistory Court of London. — 
Druce v. Dinnison, 16 Sim. 356. 

When payment out of court is asked of money 
belonging to a married woman, an affidavit that 
the fund is not settled is insufficient. It must be 
shewn either that there is Mo settlement, or what 
the settlement Yfa.a.-^Britten v. Britten, 9 Beav. 
143. 

A., B., and d. beiilg entitled to a, sum of 
money in the bank, petitioned that it might be 
paid, not to themselves, but to their banker. An 
order was made according to their prayer..^7» 
the matter of the Warwick and LeamingtonRailway 
Co., 13 Sim. 31. 

A legacy to a woman for life, with remainder 
to her children, paid out of court on the petition 
of the mother and children, on their undertaking 
to account, if required, as the court should direct, 
the children having attained twenty-one and the 
mother being sixty-six years of age. — Brown v, 
Pringle, 4 Hare, 124. 

Where it appeared, upon affidavits in an ad- 
ministration suit, that the estate was large, with 
but few debts or charges thereon, the court 
ordered the jointure of the widow of the testator, 
and annuities given by his will, to be paid out of 
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the income of t^jefijtate before decree, but re- 
fused to direct the payjuejit of pecuniary legajcigij. 
— Opghy V. Soycati, ^ Hare, 4^44,- 

Tl^ie trjiftees of s- charity h?ing ^lunierous, an 
prder iv^ ijiade to pay the 4iv«Jpiid of a fund 
in court to the ^rffstees, or any two fif thfiW-^r 
4«. G/^n.T!. JB^ii;k^ale, 8 Beav. ?23. 

The );^;^a.tiop pf 9 bilj yr^s dirp<ste4 OP thp 
terpn? pf jjpying tj^p amotmt, ^^0, ii>t0 court ; it 
was i^^4 St ft?^. The pgurt, upon rnptip:), di- 
repte4 psuyi^jii; put pf cou^t in t)>p fjjijd dcr 
posjted.-r-7j» re Brotfiley, 7 Bpav. 487. 

Under a decree in an adi)i>inistr;jtiori suit, cer- 
tain parties pniy -vyere aUo\v.od tp attend before 
%]ie jft.as^pTfr Tl^P iifS^ter approyed pf ^omp suits 
Ibping 'ip?titute4 by ilje Tfipeiver, who wss tP 
^e indemnified pu,t pf jl^ psj^t?. Thp fun<Js 
appearing, by affidavit, to be " abundantly 
amplp," tjie powrt orderpd tbe institution of the 
suits, and the payipent pf cpst^ out of thp fund 
standing to tlie gepprai c^P^it Pf t^e pause, uppn 
service on tjiosp only Tyhptn thp master hsd 
?iuthorized to attend him op l^e reference.—^ 
LoekJiart v. Hardy, 6 Beav. 267. 

Liability of a party acting as a solicitor in a 
proceeding in which fund^ are wrongfully ob- 
tained out of court. — Ezart v. Lister, 5 Beav. 585. 

If a solicitor, l^nowingthat money in court be- 
longs to one person, presents a petition and 
obtains payment to another, he is pfersonally re- 
sponsiblp. "Pie principle applies if he has merely 
a knowledge of circumstances which, if duly con- 
sidered, would lead to a knowledge of the fact. 
—Id. 

An order to pay a sum of money out of court 
should be obtained by petition, and not on motion. 
— Garratt y. Ifiblqek^ 5 Ppav. 143. 

An order to pay a sum pf money to a particular 
person by a day stated, is irregt(l»i-, unless it is 
founded on ^ previpus demaJHi dJjly made, arid a 
refusal tp pay. 

A demand niade by a pprsp?i nqt (i^^S ?1' 
thprizpd to make it, ^niounts to npthing, although 
tlie party vpon vrhoni the deinaiiid i$ madp dp.es 
nqt, at tl\e tinie, assign the want pf the de- 
mandant's apthority as a reason for refusing the 
dem^ind. — In the n^f^tt^ of Isaac, $ ^^y^. & Cr. 
319, ' 

T^^e court, T(!JH iiol; take t^e conspnt of a married 
woman, who is Hndpi^ age, to tbe payn;ent of 
money to her husban^ tp Tfhiph she is entitled. 
QtfiUWf y. Gulliii, 7 S|ipi|, ^£(6, overruipd. — 
A^aliam t. Newcomi, 1? Sim. 66?, 

Qr^er for payment of tljve divide^^ds. of a fund 
|n pourt, to the executors, for distribution 
amongst thp p^rtie£( interested, Befpre the ac- 
counts of the estate were taken, the executors 
adnjitted assets Qf tli,P; testator for ftll p'lrposes, — 
S/ieyieli v. ^hewell, 2 IJa,re, 154. 

Where small sunis are payablp out of court to 
parties, an order will be, made to pay them to the 
solicitor, he unjdertak,ing to distiibutp them ; but 
it is necessary, either that the petition praying 
paiy,ipen,t to the so^icitor<, s^puld be signed by the 
parties, or that a written authority, signed by 
the parties, ^hotjld be produced to the court 
authoaizing the payment tp (he solicitor. — 
Kelsallv. Mintgn,^ 2 Beav. 361. 
A diequp oifthe A.ccountant,■^ Ge5eral was alleged 
to have been accidentally de^trpy^. The court, 
though ijot satisfipd witli the evidence of its 
4estruction, directed the issue of a new cheque, 
on the groimd that the other, cheque, being more 
tban three ypar? old, wpuld n,ot bep^id if pre- 
sented,-^ jToy^o^ V. Scrivens, 1 Bear. 6,71,, 



Lord Brougham's 28th Order, which directs 
that o;:dpr8 for paying out sums of money shall 
specify the amount to be paid out, applies to 
thpse cases only, in which the amount to be 
paid out can be aspprtained at the time when the 
order for payment is made. — Piggott y, GarraKny,, 
9 Sim. 260, 

The court will not order thp transfer of trust 
funds, consisting of government stock, to the attori- 
peyof the trustees thereunto authorized; but if the 
trustpes cannot personally accept the trsaisfer, 
it will be jnade to them on their attorney sigur 
ing a receipt for same wi the Accountant- General's 
\>op]s..-rIft, re FisMpwne, 3 Jon. & L. 584. 

So, if the trust funds consist of cash, and the 
trustees be npt here to receive it, the court will 
direct it to be paid into some respectable b^nk, 
to the credit of the trustees, or adopt means by 
lyhich the trust funds will bp brought into the 
bands of the trustees. — Id. 

Upon ^n application to draw money out of 
court, which has been the subject of settlement, 
the instrument itself must be produced in court. 
-rrBatt V. Cuf/ibertson, 3 Dru. & W. 68. 

Where the surplus fund in court is small, the 
cpurt will, upon an affidayit that it is not incunt- 
bered, allow it to be paid out. Where the 
fiprplus is considerable, there must be a reference 
to the xaaBtei.-r^SeymQur y. Sirr, fl. & K. 236. 



Taxation pf a bill was directed, on the terms 
of paying a sum of money into court. Thp fund 
accumulated : — Hpld, ths^t the solicitor was 
not entitled to the stock and the benefit of thp 
accumulations, but that the whole must be sold, 
and the produce applied in part discharge of the 
bill.— in re Smith, 9 Beav. 342. 

At a testator's death, J. N. owed him £4,000. 
but claimed to be entitled to it as bequeathed to 
him by the will. By an order on motion, he was 
ordered to pay the £4,000 into court, to an 
account entitled " the disputed legacy account of 
J. N. ;" and that sum was to be invested in stock, 
and the dividends were to be accumulated. At 
the hearing, the court decided in favour of his 
plaim ; — Held, nevertheless, that he was entitled, 
not to £4,000 sterling, but only to the stock and 
accumulations ; although, owing to a fall in the 
funds, they, together, were of less value than 
£4,000.— i?yrfe V. Neate, 16 Sim. 558. 

Monies paid for the use of a railway company^ 
under protest as overcharges, were afterwards 
paid into court, under iin order madp by consent, 
and vested in the public stocks to abide final judg- 
ment. In an action brought to try the legality 
of the charges which the judgment declared to be 
illegal : — Held, that the party who paid the 
monies, wag entitled to the stoclfs and dividends, 
and accunxulatipns thereof. — ^lurett v. The 
Stockton § Darlington, Railway Co., 1 Clk. & Fin. 
N. S.18. 



PEEK,. 

Whpre a peer is » defendant to a supplemental 
bill, which prays that he may answer that bill 
and also the original bill, ought to be served 
with oflficp copies of both bills. — Vigers v. Lord 
Aftdley, 9 Sim. 408. 



Petition. 



PRACTICE. 



Plea, Filing. 
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PETITION. 
Sie Pii. rE+iTioii, 

There must, UhlBss the dourt gives fep^*^'*! 
teaye to the contrary, be at least two clettt days 
BStweeh the service of a hotibe of motion, and 
fhe dajr named ill the nbtlfee for hearing the 
motion, and at least two clebt days betiVeen the 
service of a pelitioil and the day SpJJointed for 
hearing th6 petitioil i but, iii the compiitation of 
Buch two clear days, Sundays and other days 
on -vVhiCh the offices are closed, except Monday 
and Tuesday in Easter week, are not to be 
reckoned. — 16th Gen. Ord., Art. 47, 8th May; 
1846, Beav. ed. 291. 

Correction, on petition, of clerical errors in de- 
cree.— 45th Gen. Ord., April, 1828, BeaV. ed. 21. 

Original petition to be filed before order passed. 
—28th Gen. Ord., 21st Dee. 1833, BeaV. ed. 62. 

Petition of re-hearing not to contain proceed- 
ings anterior to decree. — 50th Oen. Ord., 26th 
Aug., 1841, Beav. ed. 178; 

Where, under private acts, &e., the cOuit has 
jurisdiction to proceed in a summary way by 
petition, it is not usual, on directing a reference, 
to ascertain the parties entitled to direct the pro- 
duction of deeds and documents, and to e^xamine 
the parties. — I*i re The Loiidon Dock Cornpanp, 
(reversed), 11 Beav. tS. 

One such reference havlhg bfefefi tttSde, the 
court refused, with costs, Elii applicatibn ef a 
second claimant for a second oirder containing 
special directions. — Id. 

Facts occurred after a petition has been ans- 
wered cannot be introduced intd it by amend- 
ment. — DoUbtfire v. Elworthy, 16 Siin. 77. 

Where a petition to confirm a report, tod a 
(Counter-petition for a reference bstck, come on to 
be heard the latter is to be heard first.^S<«»y»s v. 
Paley, 14 Sim. 699. 

A direction for the! master to settle a convey- 
ance omitted in a decree was supplied bjr petition. 
freveiyan v. Charter, 9 Beav. 140. 

A petttioii, under 1 Will. 4, c. 60, to obtain a 
transtef of trust stock from the! names of the sur- 
viving trustees into the joint names of such 
trustees, and of a new trustee duly appointed, is 
properly presented by such Hew trustee. — In re 
Law, 4 iJea*. 609. 

A petition presented under 3 & 4 Vio., c. 55, 
by a tenant for life, of settled estates, for leave to 
drain the estate, ordered to be served on the 
trustees to preserve Contingent rein*inders, the 
person beneficially entitled to the fiirst vested 
estate of inheritance being an irifdirti^-=-£a; parte 
tiering, 12 Sim. 400. 

li a petition is presented under an Act of 
Parliament, by a person who is out of the juris- 
diction, the respondent may require security to 
be given for costs, notwithstanding he has ans- 
*-efed the affidavits in support of the petition. — 
ix parte Seidler, 12 Sini. 106. 

An order made. Upon jietition, on the merits, 
cannot be discharged on motion — Semble : But 
■<vhere the irregularity of an order obtained on 
petition in open court consisted in its being in- 
tituled, in a non-existing cause, the court dis- 
charged it on motion.'— West v. Smith, In re 
Stevens and Others, 3 Beav. 306. 

Petition by tenaiit id tail, on the death of the 
tenant for life, fbr payment of a ftfnd into court, 
arisen from the sde of timber improperly cut by 
the tenant for life. The decree, on further di^ 
rections, was made by the Master of the Kolls, 
but it did not reserve liberty to apply : — Held, 



that the ease was not affected by the 11th Order 
of May, 1887, and therefore the application was 
not improperly made to the Vice-Chancellori — 
Aburrow v. Abttrrow, 10 Sim; 602. 

A petition which the court has no jutisdiction 
to entertain may be dismissed with coita— Semble. 
-.-In re Isaac, 4 Myl. & Cr. 11. 

The court has no jurisdiction to decide upon 
a petition presented under 62 Geo; 3, c. 101^ 
where the parties claim adversely to each other. 
— /n re Dean Clarke's Charity, 8 Sim. 34. 

Where the decree made by the Vice-Chancellor, 
and an order, upon petition, in the cause was 
afterwards made by the Master of the Rolls, 
reserving the costs of the petitioners, the reser- 
vation of costs does not give authority to the 
Master of the Bolls to hear a petition in the 
cause presented after the 20th of May, 1837, but 
such petition must, under the New Orders, be 
heard by the Vice-Chancellor.^^Semor v. Wilks, 
2 Keen, 210. 

The court will not appoint a commissioner ex- 
traordinary without a petition having been first 
presented. — In re Armitstead, 2 Dru. & W. 60. 

The practice of lodging the affidavit verifying 
the petition for a receiver, under the Statutes 4 & 
6 Will, 4, c. 65, and 3 & 4 Vic, c. 106, at the 
time when such petition is presented, is right.— 
Clendinning v. O'Malley, 2 Dru. & W. 210 ; 1 
Con. & L. 363. 

An affidavit to verify a petition presented under 
the 6 & 6 Will. 4, c. 65, which merely states, in 
general terms, that the contents of the petition 
are true, is insufficient. — Johnson v. Johnson, 2 
Jon. 430. 

An affidavit to verify a petition under the 5 & 
6 Will. 4, c. 65, made by the agent of the peti- 
tioner will not suffice, the affidavit must be made 
by the petitioner h^self. — Phelan t. Phelani 
Fl. & K. 177. 



PLEA. 

See Fl. Flea, 
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i. — ^Filing. 



A defendant desiring to avoid the common in- 
junction for default of answer, has for that pur- 
pose only eight days after appearance, within 
which he is to plead, answer, or demur to a bill 
praying an injunction to stay proceedings at law. 
16th Gen. Ord., Art. 11, 8th May, 1845, Beav ed. 
280. 

A defendant is to plead, answer, or demur, not 
demurring alone to any original or supple- 
mental bill, within six weeks after appearance 
has been entered by, or for him. — Id., Art. 13. 

Where bill amended before answer, defendant 
to plead, answer or demur, not demurring ^one, 
to such amended bill, within six weeks after he 
is served with notice of the amendment of such 
bill.— M., Art. 14. Beav. ed. 281. 

Notice of filing plea to be given to opposite 
side.— 23rd Gen. Ord., 26th Oct., 1842, Beav. ed. 
216. 

After an attachment for want of answer, it is 
irregular to file a plea, without first tendering the 
costs of the contempt. — Foulkea v. Jones, 2 Beav. 
274. 
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Plea, Amendment of. 
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Overruling. 



A plea supposed to be the joint and several 
plea of several defendants, but was sworn to by 
some of them only. The court refused to order 
it to be taken off the file.— TAe Ait. Gen. v. 
Cradock, 8 Sim. 466. 

The plaintiffs sued as a body corporate, by the 
name of the Governor and Company of the Bank 
of Scotland, but it did not appear whether they 
were incorporated by an English or by a Scotch 
charter. The defendant pleaded that the plaintiffs 
never were incorporated by any King or Queen 
of England, and were disabled by law from suing 
by the name of the Governor and Company, &c. : 
— Held, that as the plea was not exclusively a 
denial of what would appear by the production 
of an English record, it ought to have been filed 
on oath.— .Bo»A of Scotland v. Ker, 8 Sim. 246. 



II. — Amendment op. 

Plea allowed to be amended by substituting the 
word " suit," for the word " bill." — Sergrove v. 
Mayhew, 2 Mac. & Gor. 97. 



m. — Setting Down and Akguino. 

Plea need not be entered with the registrar, 
but when filed by defendant, either party may 
set it down for argument immediately. — 44th 
Gen. Old., 8th May, 1845, Beav. ed. 301. 

Within three weeks after the filing of a plea 
to the whole or part of a bill, the plaintiff desiring 
to submit such plea to the judgment of the court, 
is to cause the same to be set down for argument. 
—16th Gen. Old., Art. 19, Id. Beav. ed. 283. 

Plea, unless set down by plaintiff within three 
weeks, to be allowed with costs, and after three 
weeks, order of course, to dismiss. — 49th Gen, 
Ord., 8th May, 1845, Beav. ed. 302. 

Proceedings stayed till plaintiff replies to plea, 
according to his undertaking. — 50th Gen. Ord., 
Id. Beav. ed. 303. 

Ex parte motion for the costs of plea not set 
down and of suit, refused. — Roberts v. Jones, 7 
Beav. 67. 

To a bill for a partnership account, by the 
representatives of an alleged partner against the 
survivor, suggesting a pretence by the defendant 
that no partnership existed, and charging that 
the defendant was -in possession of documents, 
by which the fact of the partnership alleged by 
the bill would appear, the defendant pleaded no 
partnership, and supported his plea by an answer 
to the alleged facts, but did not answer as to 
whe^er he was in possession of documents 
shewing the truth of the bill : — Held, that the 
defendant, for the purpose of the argument of 
the plea, must be intended to admit that he 
had in his possession evidence which would 
prove the partnership, and that the plea must 
therefore be overruled. — Harris v. Harris, 3 
Hare, 450. 

Where a plaintiff sets down a plea of lis 
pendens for argument, he admits that the two 
suits are for the same matter, and the plea will 
be allowed, unless defective in its form. 

If the plaintiff does not, in the case of a plea of 
lis pendens, obtain an order of reference to the 
master to enquire whether the two suits are for 
the same matter, the defendant may, &iler a 
month, dismiss the bill. 

On an allowance of a plea to the whole bill, 
the cause is not out of court, until a subsequent 



order has been obtained, dismissing it. _ With 
some exceptions as to costs, the proceedings in 
the Court of Exchequer, on the allowance of a 
plea, are substantially the same as in this court. 
— Tarleton v. Barnes, 2 Keen, 632. 

Where a plaintiff denies the truth of a plea, he 
must, within the time limited, by the 19th Ge- 
neral Rule, 1834, for setting down the plea for 
argument, serve a notice that he will move for 
an Order of Reference to the master, to inquire 
into the truth of the plea. — Howlett v. Lambert, 
El. & K. 226. 

An order, allowing a plea of the Statute of 
Limitations, does not put the cause out of court. 
Id., El. & K, 693. 



rV. OVEBEUUNG. 



No plea to be held bad for covering too little. — 
36th Gen, Ord., 26th August, 1841, Beav. ed. 
175. 

Or for being overruled by answer. — 37th Gen. 
Ord., Id, 

Where a bill which was brought for pay- 
ment of an annuity, secured upon real estate, 
charged that the defendant ought to discover 
whether there were any prior incumbrancers to 
the plaintiff, and if there were, to set forth their 
names, the nature of their claims, and their pri- ■» 
orities, a plea setting forth the particulars of one 
incumbrance, prior to the plaintiff's, and averring 
that the prior incumbrancer ought to be made a 
party to the suit, was overruled. — Rawlins v. 
Dalton, 3 Y. & C. 447. 

Where a plea of want of parties had been sub- 
mitted to, and the bill amended by adding the 
required party, a plea for want of parties to the 
amended bill (which might have been equally 
available as a defence to the original bill), was 
overruled. — Id. 

Where a bill states that A. is the only incum- 
brancer, a plea averring that B. is a prior 
incumbrancer, without also averring that B. was 
a prior incumbrancer at the filing of the bill, 
and thenceforth so continued until the filing of 
the plea, will be insufficient. — Id. 

Where a defendant, neither pleading nor de- 
murring to any part of a bill, answers it, whether 
sufficiently or insufficiently, he is generally 
thenceforth precluded from filing a plea in the 
suit, notwithstanding the bill be amended. 
Where, therefore, an original bill was answered, 
and the bill was then amended, the amended 
bill not differing from the original bill in parties, 
or subject-matter, though differing from it mate- 
rially as to the extent of discovery sought in 
relation to the main charges and allegations 
against the defendant — a plea to the amended bill 
was overruled. — Esdaile v. Molyneawx, 2 Coll. 
C. C. 636. 

A. brought an action at law against B., and 
filed a bill of discovery, in aid of the action, 
against B. alone. B. pleaded that he was a mere 
mortgagee, and that he ought not to be com- 
pelled to give the discovery in the absence of C, 
the mortgagor. The plea was overruled. — Balls 
V. Hargrave, 3 Beav. 448. 

On overruling a plea, liberty was given to the 
plaintiff to amend, and to the defendant to plead 
de novo ;— Held, that the defendant might, by a 
second plea, raise, as a defence, objections which 
he had passed over in his first plea. — Chadwick 
V. Broadwood, 3 Beav. 630. 
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PKOCHIEN AMI. 
See HvsBAits and WlFB.-^lNFAKt. 

A feme covert and infanta as co-plaintifff, by 
the same next friend, filed a bill in vacation ; the 
defendant filed a demurrer -within the month 
allowed by the rules of the court, and at the time 
of filing it, served a notice on the plaintiff that 
he would apply, on the sitting of the court, to have 
the proceedings stayed until security for costs 
■were given, or the next friend shanged. Held, 
that no such step had been taken by the defen- 
dants as to prevent his making this Application, 
— Drinan v. Mannix, 2 Con. & L. 87. 

Held, also, that though poverty is not a suffi- 
cient objection to the next friend of an infant 
(See Alexander v. Townlej/i 5 So. N.R. 452) ; yet 
that the feme covert and the infant having the 
same next friend, the proceedings might be stayed. 
The proceedings must either be stayed as to all 
the parties, or not at all. — Id, 

Where a suit was instituted by a husband and 
his wife, in relation to the separate estate of the 
wife, and the husband subsequently became an 
insolvent ; the court allowed the bill to be 
amended, by making the husband and his assig- 
nees defendants, and by substituting a person to 
sue as next friend of the vrife, upon the terms of 
the proposed next friend entering into security, 
by recognizance, with sufficient sureties for bygone 
but not for future costa.-^Sing v. Nettles, Fl. & 
K. 31. 
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I. — ^When Ordered. 

It makes no difference in the principles upon 
which the court deals with a motion for the pro- 
duction of documents, that the bill is filed for 
discovery in aid of the plaintiff's defence to an 
action, and that the case made by it consists not 
in the assertion of an aflirmative title in the 
plaintiff, but solely in the suggestion of specific 
defects in the legal title of the defendant. — Smith 
V. Duke of Beauford, 1 Phil. 209. 

A statement in an answer, that certain docu- 
ments, admitted to be in the defendant's pos- 
session, form part of the evidence of his title, and 
do not form part of the title of the plaintiff to the 
premises in question, is not sufficient to protect 



them from production, on motion, if they be in 
their nature such as may furnish evidence in 
support of the plaintiff's case, and the answer 
does not distinctly deny that they do. Semhle : 
a defendant, who has answered, cannot resist a 
motion for production of documents, referred to 
in his answer, on the ground that the bill is open 
to a general demurrer for want of equity. — 
Marquis of Butex, Glamorganshire Canal Co., 1 
Phil. 681. 

Where a motion for production of documents 
was resisted on the ground that the answer con- 
tained no admission of the plaintiff's title, which 
title depended solely on whether A. B. had died 
before or after a certain day, and the answer 
admitted that the documents in question related 
to the matters mentioned in the bill, " except the 
question of the death of A, B." :— Held, that this 
was not a sufficiently distinct denial that they 
related to the plaintiff's title, to protect them 
from production.— Edwards v. Jones, 1 Phil. 
601. 

A defendant, before answer, became bankrupt. 
He put in his answer, stating that certain books 
and letters were in the possession of his solicitor, 
who claimed a lien on them, and that he could 
not obtain possession thereof. The court ordered 
the defendant to produce them, vrith liberty to 
apply, in case of need, — Rodick t. Gandell, 10 
Beav. 270. 

A mortgagee, against whom a bill was filed by 
another mortgagee, for redemption and fore- 
closure, admitted the possession of vouchers, 
consisting of bills of exchange and promissory 
notes : — Held, that he was bound to produce 
them.-"Giiso» v. Heieett, 9 Beav, 293. 

On a bill to enforce an arrangement respecting 
land, entered into by the defendant's father in 
his life, the defendant stated that "under a deed" 
of 1789, which was in the defendant's possession, 
his father was tenant for life, and that from 1789 
his father had no greater estate than for his life. 
He also stated that he himself was tenant in tail 
" under" the same deed : — Held, that the plaintiff 
was not entitled to a production. — Wasney v. 
Tempest, 9 Beav. 407. 

The Corporation of London claimed for the 
Fellowship Porters of that city, a prescriptive 
right of measuring and carrying, for certain fees, 
all corn landed on either side of the River 
Thames, between Yantlet and Staines Bridge, 
and carried into, or out of the city, and they 
filed their bill against C. & Co. to establish that 
right. The defence of C. & Co. was, that the 
claim was of modern origin they filed their bill 
of discovery against the Corporation, suggesting 
that the porters were established in the time of 
Henry III,, for carrying (within the city only), 
corn landed by persons, other than citizens, at 
Queenhithe, which they alleged was then the 
only place where corn was permitted to be landed, 
and they claimed the inspection of certain entries 
in the corporation books, which purported to be 
copies of ancient public orders, and procla- 
mations, inquisitions, and findings, relating to 
the landing of corn at Queenhithe, and to the 
charges for carrying it to certain persons within 
the city. Upon motion to produce these docu- 
ments, which, by the answer of the Corporation 
were admitted to be in their possession, but were 
insisted upon as part of their title, and that of 
their grantees, the Fellowship Porters : — Held, 
that they were not part of their title, and must be 
produced. — Combe arid others v. The City of 
London, 4 Y. & C. 139, 
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When Ordered. 



Ptinciples upon which the court is guided iti 
ordeiiug the production of deeds and documents. 
—Id. 

Production of cases, and opinions of counsel 
teSaaeA.-^Idi 

Upon a bill filed against the publio officer of a 
joint stock banking eompany, by one Of the 
shareholdetSt charging insolrency in the oom* 
pany, and praying for a dissolution of thfe 
company, and an account. The defendant, ill 
answer to the usual charge as to the possession 
of papers and documentsi stated that the company 
had been dissolved, and that he had no docu-> 
ments, &ci, in his possession ; but he admitted 
that some were in the possession of the directors) 
and others in the possession of the solicitors of 
the company, atid he enumerated them in the 
schedule to his answer. Held, tha<t, for the 
purposes of this suit, he still ifepresereted the 
company, notwithstanding its dissolution, aftd 
that he was bound to produce the documents 
mentioned in the schedule. — Hall v. ConweU, 
3 Y. & C. 707i 

A covenant entered into with a joint stocdi 
company, by a shareholder, to the effect that the 
shareholder shall not be at liberty to inspect the 
books of the company; is no bar to die production 
of the books, in. a suit brought by the share-' 
holder against the company. — Id. 

Where, under an order for the production of 
documents, part only of a document is left with 
the defendant's clerk in court, an order may be 
made against the defendant for the pi<oduetion of 
the remainder, though he may also be proceeded 
against for non-petformance of the original order. 
— Farrer v. Hatchmaon, 3 Yi & €1. 692. 

Where the bill alleged that the defendant, a 
trustee, had purchased an estate with the 
testator's monies, and the defenant gaVe no 
satisfactory answer as to the manner in which 
he had employed those monies geinerallyj though 
he denied the allegation in the bill, as to this 
particular purchase ; and he referred, by his 
answer, to a schedule contiuning a list ctf the 
title deeds, &c., of the estate, as documents in 
his possession relating to the matters mentioned 
in the bill, but relied on them as fortriing his 
own title only, and not that of the defendant, 
and insisted that he was not bound to produce 
them : — Held, nevertheless, that he was bound to 
produce those deeds, — Id. 

On a bill for an account, books of account and 
other documents which are alleged to shew an 
Item or balance in favour of one party, must be 
produced for the inspection of the other party ; 
tor such documents are the common title of 
both parties. — Id. 

Generally,, a reference, in the answer of the 
defendant, to deeds contained in a schedule, 
makes them part of bis answer, and he is bound 
to produce them ; but where he denies, and it 
does not appear on the face of the pleadingsy 
that the phiintilF hag. any interest in them, he 
does not make them part of his answer by merely 
referring to them, or even by stating them in a 
schedule, — Id. 

Plaintiff in contempt may compel the pro- 
duction of deeds and documeixts relating to the 
matters in issue, and admitted by the answer of 
the defendant to be in his possession.-^ Pfowfte 
V. Plumbe, 3 Y. & C. 622. 

The general rule is, that a defendant is bound 
to discover all the facts within his knowledge, 
and to produce all documents in his possession 
which are material to the case of th« plaintiff; 



however disagreeable it Slay b6 to make dis- 
closures, however contrary to his personal in- 
terests, however fatal to bis claims, he is com- 
pelled to set forth, on oath, all he knows, believes, 
ot thinks, in relation to this matters in question. 
—^f^ight y, Robinson, 8 Beav, 22. 

Where the documents of which a defendant 
is required to set forth a list, are nUfnerous^ 
it is not necessary for him to specify each of 
theih, but it is sufficient for him to describe them 
so as to enable the plaintiff to move for them, as 
far inststnce, to Say that they are contained in 
bundles, or hogsheads, sealed up, and marked A, 
B,, ke.-^ehristUm v. Taylor, 11 Sim. 401. 

One member of a dlub, on behalf of himself 
and the rest, sued two other members to recover 
back monies belonging to the club. It hanring 
been determined that the other individual mem- 
bers were hot necessary parties : — 'Held, that the 
defendants tiould not resist the production of 
documents in their possession, on the ground that 
the other members had im interest in them.^^ 
BiehardaOn v. Hastings, 7 Beav. 364. 

A plaintiff ought not to use for any collateral 
purpose, documents ordered by the court to be 
produced for the purposes of the suit.-'-iiaf. 

Letters written by a defendant after the insti- 
tution of the suit to an unprofessional agent 
abroad, " confidentially, and in reference to the 
defenoe of the defendant to this suit:" — Held, 
not privileged. -*Xe»T v. Gillespie, 7 Beav. 572. 

A defendant admitted the possession of docu- 
ments, but stated that they were all prepared 
and made since the dispute arose, in contem- 
plation of the litigation of that dispute, and 
her defense against thti plaintiff's elaita, but she 
did not connect them with her professional 
advisers : — Held, that they were not privileged, 
and ought to be produced. — Maden, v. Veevers, 7 
Beav. 489, 

A bill was filed insisting on a partiliom, already 
inade between the plaintiff and defendant, who 
were tenants in common. The bill contained an 
alternative prayer for a partition Under the court. 
The defendant insisted on the invalidity of the 
partition, but admitted the possession of docu- 
ments, shewing the manner in which she had 
since dealt with her share of the property : — 
Held, that the plaintiff had art interest in them, 
if it were only for the purpose of ascertaining 
who were tenants in common with him. — Id. 

On an information filed at the relation of cer- 
tain parishioners, against the churchwardens and 
overseers of the parish, praying the due admin- 
istration of a charity of which the churchwardens 
and overseers were trustees, the churchwardens 
and overseers' books were ordeitedto be produced 
although it was sworn by the defendants that 
they did not relate to the matters in question 
in the suit.— '■IVje Alt. GeH. v. Berry, 2 Coll. 
C. C. 33. 

Where deeds are inapeached for fraud, the mere 
allegation of fraud by the bill will not entitle the 
plaintiff to an order for their production; on the 
other hand, in order to obtain a production, it is 
not necessary that the fraud shouW be admitted 
by the answer ; the court must look at the cir- 
cumstances of each case. — Bvssford v. Blakesly, 
6 Beav. 131. 

Order made for the production of a deed im- 
peached for fraud, though the fraud was denied 
by the answer; the ease; on the whole, being 
such as to render an inspectiott proper. — Id. 
. A bill of discovery was filed by tRie assi'ghee of 
tlie lessor against the assignee of the lessee, in 
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aid pf an action at law, on the covenants in tl>e 
lease. The latter had the lease and assignment 
in hi^ possession, but stated that be held the 
property, by way of security, and he objected to 
produce them in the absence of the party entitled 
to the equity of redemption : — Held, that he was 
bound to produce them for the plaintiff's inspec- 
tion. — Balls V. Margrave, i Beav. 119. 

^Ji Older was made directing preliminary 
inquiries, and for the production of the necessary 
papers ; subsequently an order was made for an 
inspection of all papers in the defendant s pos- 
session, at his solicitor's office : — Held, that the 
latter did not supersede the former, and that the 
master might still order a production in the 
course of the inquiries directed. -^ Whicker v. 
Hume, 9 Beav. 418. 

An admission, in the answer to a bill of dis- 
covery, that ihe defendant possessed doeuments 
specified in a schedule, wholly, or in part, relating 
to the matters mentioned in the bill, not accom- 
panied by a precise denial of a precise case, which 
the bill specifically charged, or by a denial that the 
documents related to that case : — Held, to entitle 
the plaintiff to the inspection of all the documents 
in the schedule which might be evidence on the 
case so specifically charged, although the defendant 
said diey were the evidences of his own title. — 
Smith V. Thike of Beaufort, 1 Hare, 607. 

Where a defendant to a bill of discovery in aid 
of an action brought against him by the plaintiff, 
has been ordered to deposit, in the hands of his 
clerk in court, documents, admitted in his answer 
to be in his custody, the plaintiff is entitled to 
have such of those documents as by reference in 
the body of the answer, are made part of the 
answer, produced and read at the trial as part of 
the answer.— Uri«er v. Wright, 9 Sim. 261. 

Where, on a motion for the production of 
papers admitted to be in the defendant's posses- 
sion, the right to their production depends on 
documents stated in the bill, but which are neither 
admitted nor denied in the answer, the plaintiff 
is at liberty to verify such documents by affidavit. 
—Addis V. Campbell, 1 Beav. 2S8. 

The court will compel the production of docu- 
ments referred to by the answer of a defendant, 
as in his possession, although such documents 
refer merely to the defendant's \M.e.—Plumtre v. 
O'Dell, Fl. & K. S89. 



II. —When Refused. 

A suit was instituted to restrain proceedings 
at law to recover for work and labour in con- 
structing a sewer, on the ground of fraud, on the 
part of the defendant uv equity, in improperly 
obtaining possession of an estimate in writing, 
ajnd by chemical process, removing the figures 
indicating the price. The document in question 
having been deposited with the Clerk of Records, 
in pursuance of an order for production, the 
plaintiff moved for liberty to subject it to chemical 
tests, for the purpose of the trial at law, upon an 
undertaking, by the defendant, to produce it to 
be stamped at the trial at law. The court re- 
fused to make any ord.st.—Twentymanv. Barnes, 
2 De G. & S. 225. 

A defendant admitted that documents were m 
his solicitor's handej, having come to diem as the 
representatives of the solicitors of the detendant s 
testator ; bftt he said they were not " m his pos- 
session or powei, ox uiidef his cojitrol. ihe 



court refused to order a production. — Palmer v. 
Wright, 10 Beav. 234. 

On a motion for production of documents, it is 
for the plaintiff to shew, from the admissions in 
the answer, that the documents relate to the 
contents of the bill as it stands when the motion 
is made. And, therefore, where, after an answer 
admitting possession of certain documents re- 
lating to the matters mentioned in the bill, or 
some of themy the plaintiff amended his bill by 
striking out part of it, and then moved upon that 
answer, the motion was refused^ — Haverfield v. 
Pyman, 2 Rhil. 202j 

Where a plaintiff moves upon the answer, he 
is not allowed to verify by affidavit any alle- 
gation in the bill, if a fact connected with his 
title, though such allegation be neither admitted 
nor denied by the answer. Where the bill set 
forth a letter as containing an admission of the 
plaintiffs title, and which it charged to have been 
written by the defendant, but the defendant who 
was old and nearly blind, stated that such a letter 
might have been written by somebody about him, 
but to the best of his recollection and belief he 
had never written such a letter : — Held, on a 
motion for production of documents, that the 
letter, with an afiidavit of its being in the de- 
fendant's hand-writing, could not be admitted 
as evidence of the plaintiff's title for the purpose 
of motion. — Edwardsy. Jones, 1 Phil. 501. 

Production of a deed, constituting the root of 
the plaintiff's alleged title, under particular cir- 
cumstances, refused. — Olover v. Hall, 2 Phil. 
484. 

In a bill to redeem, the plaintiff contested the 
validity of one of the several mortgages held by 
the defendant: — Held, that he was not entitled 
to a production. — Crisp v. Platel, 8 Beav. 62. 

After a bill for redemption had been filed, 
but before the subpoena had been served, the 
mortgagee transferred his mortgage, and his 
transferee was brought before the court by sup- 
plemental bill. It was alleged that the transfer 
had been made for fraudulent and vexatious pur- 
poses : Held, that the plaintiff was not entitled to 
the production of the deed of transfer. — Gill v. 
Eyton, 7 Beav. 155. 

On a motion for the production of documents, 
a survey or valuation of the property to which 
the question in the cause related, described by 
the defendant as consisting of his evidence, and 
supporting his case and not that of the plaintiff, 
and made with a view to the defence in the suit, 
was considered as a minute furnished by a wit- 
ness, of the evidence he would give, and sis such, 
it was Held, that the plaintiff was not entitled to 
the production of it. — Llewellyn v. Badeley, 1 
Hare, 527. 

An admission of the possession by an agent on 
behalf of the defendant, and other persons who 
are not parties to the cause, of documents re- 
lating to the matters in question, does not entitle 
the plaintiff to an order for their production. — 
Lopez V. Deacon, 6 Beav. 254. 

On a motion for the production of documents,, 
the defendant was permitted to shew, by affi- 
davit, that they could not be left in the office 
without great inconvenience ; but as the ground 
for this indulgence was not stated by the answer, 
he was ordered to pay the costs. — Gardner v. 
Dangerfield, 5 Beav. 389. 

If a defendant denies the plaintiff's title, and 
says, positively, that the documents in his 
custody, relating to the matters in the bill, will' 
not shew the plaintiff's title, the court will not 
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order him to produce them ; but if he says 
merely that he believes that they will not shew 
the plaintiff's title, the court will order him to 
produce them. — Bannatyne T. Leader, 10 Sim. 
230. 

A. and other parties entitled to a testator s 
estate, by power of attorney, appointed B. to 
collect and manage the estate. B. employed C, 
a solicitor, £>r that purpose, wl)q received the) 
assets, and, after deducting the amount of his 
untaxed bill of j:osts, paid over the balance to B. 
A. filed a bill against B. and 0, for an account, 
and for the ddlivery up of documents relating to 
the testator's estate. Held, that A. was not 
entitled to the production of documents relating 
to the testator's estate, admitted by C, to be in 
his possession!— ^(2a»l< v. Fieher^ 2 Keen, 7^3. 

The answer admitted that a certain document, 
evidencing the title of the plaintiff, was in the 
possession of the defendant ; the plaintiff is not 
entitled to call, for- its production at the hearing, 
— Dowling v. L$gh, 3 Jon< & X,. 716, 



JII. — ^Qeper fob. 



It is not the practice to order the production 
of documents, Eidmltted in the answer, for a 
limited period.-^^#. Gem v. Bingham, 9 Beav. 
159. 

The four'day order, to enfprce the production 
of documents, in the master's office, by a party 
to the cause, does not require peirsona} service. — 
Hobson V, Sherwood, 6 Beav. 63. 

Memoranda, the production of which the 
plaintiff was entitled to, were entered in the 
same book with other matters, to a discovery of 
which the plaintiff was not entitled, and they 
could not be separated or sealed up ( — Held, that 
the defendant must suffer the inconvenience of 
his own act, and produce the v^hole.-'^Carew v. 
White, 5 Beav. 172, 

It is not irregular to obtain the four-day 
order, for production of deeds, before the certifi- 
cate of the defendant's default has been filed. — 
Askew V. Peddle, 10 Sim. 182. 

Delay in moving for production of documents 
until after the defendant's witnesses are exa- 
mined and the exhibits marked, whereby the 
plaintiff may ascertain which are the defendant's 
exhibits, is no objection to the order being made. 
— Duke of Beaufort v. Taylor, 2 Hare, 245. 

A defendant had been ordered by the Yice- 
Chancellor in another suit, to give inspection of 
documents ; the order had been made two years, 
but had not been acted on. Held, that this did 
not prevent an order for production in the present 
suit. — Bourne v. Mole, 4 Beav. 417. 

A defendant, by his answer, admitted that he 
had in his possession " divers books of account ;" 
Held, that the particulars were not sufficiently 
specified to enable the court to make an order 
for their production,— 7n>na» v. Whitley, 4 
Beav. 648. 



rV. — Motion Fob. 



On motion for production, the defendant asked 
that the plaintiff might be prevented using them 
for any collateral purposes, alleging that there 
were proceedings at law pending ; the court, 
however, declined so to restrict the order. — 



Tai/ff V. The South Devon Railway Co., 12 Beav. 
161. 

^ A defendant put in a plea to a part of the 
bill, an4 answered the remainder. The plaintiff 
moved fdr pfoduction before the plea had been 
set down, biit the court 4irected the motion to 
stand over i^ntil the plea had SLreOBd.-^BiKhanan 
V. Hodgson, 11 BeaV. 368. ' ! 

Motion to produce documents refused, on the 
ground that the plaintiff's , tia6 was not suffi- 
ciently admitted by the' aiiswer.-^J/'flordy v. 
Eitcheock, 11 Beav. ?3. ' ' 

On such a motion the court does not require 
the plaintiff to produce any absolute admission of 
title, but merely such a probability of title as it 
can safely act on. — Id. 

, I(Ord Pi having conveyed his estates to 
trustees, in trust, to raise money for payment 
of his debts, and subject thereto in trust for 
himself, a suit was instituted by one of his 
creditors, against him and his other creditors, to 
have the trusts of the deed carried into execution 
after t|ie. defendants had answered the bill, and 
the deeds relating to the estates had been de- 
posited in the Master's Ofice, Lord P. died, 
having devised the estates to his nephew, who, 
after he had been made a defendant to a supple- 
menial bill, entered into a treaty with an insu- 
rance company, for a loan, to enable him to pay 
off the debts diie ito the plaintiff, and the other 
parties to the suit, and after giving them notice 
of his intention to pay them off, he moved that 
all further proceedings in the suit might be 
stayed, and that he and his solicitors, and the 
solicitors and agents of the insurance company, 
might be at liberty to examine the abstracts of 
title to the estates, with the deeds in the Master's 
Office, and to take copies thereof for the purpose 
of verifying the title to the estates, and effecting 
the loan ; and that for the same purpose the 
plaintiff' and two of the defendants might be 
ordered to produce to him and his solicitors, and 
to the solicitors and agents of the insurance com- 
pany, all deeds, &c,, in their custody relating to 
the estates. Motion refused. — Darner v. Earl of 
Portarlington, 1& Sim 380. 

Motion in a supplemental suit to deposit docu- 
ments with the master, in whose office other 
documents had been deposited in the original 
suit, instead of with the Writ Clerks, though 
unopposed, was refused. — Alcock v. Slqper, 7 
Beav. 48. 

It is no answer to a motion for the production 
of documents in the custody of a defendant, that 
they tend to support an indictment pending 
against the defendant for perjury, committed in 
the cause.— Bsce v. Gordon, 13 Sim. 580. 

Pending exceptions to an answer for insuffi- 
ciency, the plaintiff may move for the production 
of documents admitted, by that answer, to be in 
defendant's possession. — Hunter v. Capron, 5 
Beav. 93. 

An appeal from the master to the court, 
relative to the production of deeds before the 
master, must be made by way of exception, and 
not by way of motion, and the court will direct 
the master to certify upon this point, in such 
form as to allow of exceptions being taken to his 
certificate. — Toulmin v. Copland, 3 Y. & C. 382. 



v. — By Plaintipp, 

A plaintiff, unless he specifically offer to do so 
by the bill, or is required to do so by a cross bill, 
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is not bnund to produce, previous to the de- 
fendant being compelled to put in his answer, 
documents admitted to be in his (the plaintiff's) 
possession, and alleged as proving his case, — 
Bate V. Bate, 7 Beav. 528. 

The court cannot, at the instance of the de- 
fendant, order a plaintiff tq produce for the 
defendant's inspection, documents stated in his 
bill to be in the plaintiff's possession.^^ ^a^/or 
T. Heming, i Beav. 23S. 

Where a plaintiff by his bill states documents 
to be in his possession, and it is necessary for the 
defendant to see them in order to put in his 
answer, the pourt) though it cannot conip^l their 
production, will exteqd the time for ai^swefing, 
until after tjie plaintiff has produced them. The 
fact of the documents being in the plaintiff^'s 
possession must, however, appear upon the 
record.— /rf. 

The decision in The Princess of Wales v. The 
Earl of Liverpool (\ Swan, Ui), approved of — 
Id. 

Defendant being seised in fee of an ancient 
freehold tenement, situated within a manor, of 
■which the Duke of Cornwall andT. were tenants 
in common, took a conveyance, by indenture 
from T., of all the quit rents payable to him in 
respect of messuages and hereditaments within 
the ancient tenement ; T. reserving to hir|iselif by 
the indenture, his interest in the tin, and his 
right of shooting over the premises. Both 
before and after the execution of the indentures, 
the defendant exercised various acts of ownership 
oon the wastes adjoining the ancient tenement, 
alleging that they were not manorial wastes, but 
belonged to the ancient tenement, and that since 
the execution of the indenture by which he 
acquired the quit rents, he had an absolute right 
to the freehold thereof, sul^ect to the reservations 
in the indenture and the customary tolls of tin. 
The information stated that the Duke of Corn- 
wall and T. were entitled to all wastes within the 
manor, in equal moieties as tenants in common, 
and it charged : — first, That the indentiu'e con,, 
tained general words, purporting to convey the 
waste lands, and also that it conveyed T.'s interest 
in the waste lands generally, without stating Chat 
they formed any part of the ancient tenement, 
and without stating the boundaries of the ancient 
tenement, and that the defendant ought to set 
forth the boundaries. Secondly, That by the cus- 
tom of Cornwall, all tin bound lands must have 
been wastes, and that it would appear by the in- 
denture, if produced, that one moiety of the tin, 
under the lands in question, except what was 
strictly the ancient tenement, was reserved to T, 
The defendant by his answer denied that it 
would appear from the indenture, as was stated, 
in the information, and he submitted whether he 
ought to be compelled to produce the same ; but 
in his first answer he set forth a considerable 
portion of the deed, and in his second answer he 
stated that the boundaries were matters of 
notoriety, and that as to them, the effect of the 
conveyances must be determined by themselves : 
— Held, that the defendant must produce the 
indenture executed to him by T, — The Alt. Gen, 
y. Lambe, 3 Y, & C. 162. 

A plaintiff, although appointed receiver in 
the cause, cannot before decree, be ordered as 
plaintiff, to produce books or accounts, in his 
possession, for the inspection of a defendant, — 
Maund v. Allies, i lly\. St Cr, 603, 

A party in possession of documents cannot, I 
except by consent, be compelled to produce them 



for inspection elsewhere, than before an officer 
of the court. — Id. 

The court will not, at the instance of a de- 
fendant, order the plaintiff to produce documents 
admitted to be {n his possession, and to relate to 
the matters in question for the inspection of the 
defendant. 

When, however, the plaintiff called upon the 
defendant to inspect a document in his, the 
plaintiff's possession, and to explain several 
errors in hjs accounts, therein alluded to, and 
submitted to produce the same, tie court ordered 
that the defendant should haVe one month's time 
to answer, from the time of the plaintiff's depo- 
siting the account with his clerk in court for the 
defendant's inspection. — Shepherd v, Morris, I 
Beav. 178. 

Whether a, plaintiff can, deposit a document 
with his clerk in court, and compel tJie defendant 
to inspect it before answering — Quaire, — Id, 



VJ.— Op Title Deeds. 

Production refused of a deed which the plaintiff 
by his bill sought to set aside. — Deklm v. Cross. 
U Beav. 91, 

A partition was made of part of a manor, and 
A. and B. were tenants in common of the parts 
not severed. In 182S, C, who was seised of tour 
ancient tenements withip the manor, obtained a 
conveyance frbm B. of all his rights, &c., over 
the ancient tenements and the adjoining waste ; 
A. claimed tq be tenant in common over those 
wastes, but B. set up an exclusive title thereto, 

as attached to the four ancient tenements : 

Held, under the circumstances, that C, was 
bound to produce the deed of 1529, for having 
acquired the manorial rights conveyed to him by 
the deed of 1829, he had become subject to the 
liabilities to which he would not have been 

subject as owner of the ancient tenements, 

The Att, Oen. of the Prince of Wales v. Lamb. 
11 Beav. 213. 

Latimer v. Neate, 4 Clk. & Fin. 570, explained. 
The mere statement, in an answer, of the sub- 
stance of a document, the contents of which the 
defendant is not boimd to disclose, does not 
make him liable to produce the document its^. 
The principal question in the cause was, whether 
a party, who was equitably entitled, for life, to a 
long term of years, with a general power of ap- 
pointment over the residue of the term, had, by 
a certain deed, assigned the whole term to the 
party under whom the defendant claimed, or only 
her life interest. The plaintiff assertei) that the 
deed had passed only the life interest. The 
defendant set forth a short abstract of the deed, 
as shewing the contrary, A motion for the pro- 
duction of the deed was refused, — Glover \. Hall 
2 Phil. 484. ' 

A defendant in his answer admitted the pos- 
session of documents relating to the matters in 
the bill J except the question whether A, 
survived B,, which was the question upon which 
the plaintiff's title to the relief prayed depended. 
Held, that he was not entitled tq have the docu- 
ments produced, — Edwards v, Jones, 13 Sim 
632. 

Order for the production of title deeds of a 
mortgagee, who dso claimed to be a purchaser 
of the equity of redemption, refused, — Greetuoood 
V. Rothieell, 7 Beav. 291, 
■ Mortgagee insisting, by his answer, that he is 
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not bound to prodaee his title deeds, but ad- 
mitting that he is mortgagee of parts of certain 
estates, is not bound, in answer to the inquiries 
of the bill, to say what part, as that would be 
stating the contents of his title deeds.^^diit»o» 
V. Walker, 4 Y. Ss C. 447. 

The plaintiff was entitled to a legacy which the 
testator bad charged on his estates not in settle- 
ment. The defendant stated that the testator 
was tenant in tail of part of the estate, but did 
not specify it \ and he admitted the possession 
of a copy of a deed creating the entail, but he 
stated it did not make out the plaintiff's case. 
Held, he was bound to produce it for the 
plaintiff's inspection, as tending to shew what 
estates were m settlement.^^Herey y. Ferrers, 
4 Beav. 97. 

The defendant being, entitled to an estate, 
subject to a charge thereon, belonging to the 
plaintiff, mortgaged it, and delivered the title, 
deeds to the mortgagees, but he retained the 
copies, Held, that he was bound to produce 
the copies, though the mortgagees were not 
parties to the suit.— »Id, 

An information made claim on behalf of a 
charity, to a farm, out of which a fixed aimual 
rent charge had, for msvny years, been paid. 
The defendant admitted the right to the rent 
charge, but contended that he represented parties 
who were purchasers of the farm for valuable 
consideration, without notice. He admitted he 
had, in his possession, title deeds which made 
out his own title, but did not naake out or 
evidence the title of the charity. Held, that the 
defendant was, not bound to produce them. — 
AU. Gen. v. Strutt. 3 Beav. 396. 

Title deed of the defendant ordered to be 
produced, when it contained a recital that might 
affect him^, with constructive notice of the 
plaintiff's interest in the estate. — Neesoa y, 
Clarksan, 2 Hare, 166. 

A mortgagee, who was a party to the suit, 
consented to a sale of the mortgaged property ; — 
Held, that he must produce, and leave in the 
master's office, the title deeds whioh were neces- 
sary in order to complete; such, sale. — Ldv^seyv. 
Harding, 1 Beav,, 343., 



TII^— Oj' Pabtnekship Books,, &o. 

The defendant by his answer stated, that cer- 
tain books relating to a concern, in which the 
plaintiff claimed to be a partner with the de- 
fendant, were in the possession of the treasurer, 
of the concern on behalf of the several share- 
holders in it, many of whom were not parties to 
the suit : — Held, that the defendant could not be, 
ordered to produce the books in question. — 
Murrat/ V. Walter,. I Cr.,& Ph. 114., 

A. B. and C. having been co-partnera in the 
working of certain collieries-. The co-partnei ship 
having determined, and a new co-paii;tnership 
having beea formed between C. S. and S., the 
plaintiff in a suit lelating to the affairs of the late 
co-partnetship, to which C, was a party, served 
D. and E., and the agent of their tirm, none of 
whom were parties to the suit, with a subpoena 
duces tecem, requiring them to produce certain 
books of the late firm, and also moved that C. 
might be ordered to concur with D. and K. in 
producing the books, or causing them to be pro- 
duced, and to give or join in giving such direc- 
tions to I), and E., and the agent, as should be 
necessary to enable, or authorize them to obey the 



subpoena. The court refused fihe motion with 
costs.-^SlWil!»-« V. Lord Bute, 13 Sim. 453. 

By articles of partnership, in case of the death 
of a pattner, the survivor was to pay the amount 
of his capital according to the last half-yearly 
rest, and to take stock, &e. After the death of 
one a different arrangement was entered into 
between his executors, (one of whom was the 
surviving partner), and his widow who was bene- 
ficially interested under the will, by which tliS 
surviving partner was to take the stock at a 
valuation, and get in the credits and pay the 
joint debts, and out of the share of the deceased 
partner in the surplus to pay his separate debts, 
and the widow's legacy. The widow by this bill 
sought to set aside this arrangement tor fraud, 
and to have an account of the partnership trans- 
actions, and of the profits subsequent to her hus- 
bands death : — Held, that the plaintiff was 
entitled to the production of the accounts of the 
business, as carried on after the testator's death, 
— Hue V. Richards, 2 Beav. 305. 

In a suit for taking a partner's account be- 
tween solicitors, the plaintiff is entitled to the 
discovery and pfod'uction, in the -usual way, of 
papers material to th6 account, although such 
papers relate to professional business transacted 
for their elients^SemWe. — Brown v. Perkins, Z 
Hare, 540. 



VIII. PutVIEEGEt) CoMMTTNICATHO^^a BETWEEIf 

StoLICITOK AND- Ctl'EN-r. 

The question in the cause was, whether two of 
the defendants had taken a conveyance of an 
estate from the principal dei^ndant, -with notice 
of a certain proceeding in the Ecclesiastical Court, 
in which the bill alleged that they had acted as 
his solicitors. The principal defendant by his 
answer denied that they acted as his solicitors in 
that proceeding, but the two other defendants by 
their answer, insisted on withholding the pro- 
duction of certain letters in their possession, as 
being privileged communications between the 
principal defendant and themselves, while acting 
as his solicitor, on a motion for production of the 
documents : — Held, that the plaintiff was not en- 
titled to read the answer of the principal 
defendant, in reply to that claim of privilege, but 
the motion was ordered to stand over, with leave 
to the plaintiff to amend their bill, for the pur- 
pose of pointing the defendant's attention to his 
relation to the co-defendants, in reference to the 
particular documents, and upon his answer to 
their amended- bill prod'uction was ordered. — ^■ 
Blenkinsopp v. Blenkiruioj^, 2 Phil. 607. 

Two defendants, A. and B., answered sepa- 
rately, A. admitted the possession of certain 
documents, but alleging that he had acted as 
solicitor of B., insisted they were privileged from 
production. B., by a separate answer, denied 
tjiat he had employed A. has his solicitor. On a 
motion to produce, notice of which was given to 
both defendants : — ^Held, that the answer of B. 
could not be read in aid of the molion, agtunst 
the answer of A. — M., U Beav. 134. 

Production, refused of lettersi which passedT 
between the respective solicitors, with a vifewto 
a compromise upon an express stipulatfoni that 
they should not, in any way be referred' tb, or 
used to the prejudice of the defendant, if an 
amicable arrangement was not come to, — Whiffen 
V. Hartwright, 11 Beav. 111. 

A, B, wrote the draft of a letter to his solicitor 
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in order that such solioitoi; jn^ht write a similar 
one to him, to be shewn to C. D., and theiehy iH' 
duce hiip to enter into the (jontract. On a bill, to 
set aside the contract for fraud : — Held, that the 
solicitor was bound to produce the letter, but not 
the other correspondence between himself aud 
his client.!— iJeyncW v, Sprye, 11 Beav. 618. 

Ordw for production, made on admissions in 
an answer, filed prior to the amendment of th^ 
bill, but which did ijot vary the caae.T-^jd, 

l)isputes aipse between two eeatui gw trmtst ifi 
respect of t^e tru»t matters, and the trustees 
acted as solicitor for one. Held, that the com-> 
municatious between such solicitor and oc^tui 
gue truat, were not privileged as against the other. 
^T^Tugwelly. Hooper, 10 Tiev^SiS. 

A. was employed hy the attorney of the plain- 
tiff in an action, to collect evidence for the plain-, 
tiff; Held, that although A. was not an attorney, 
the communications n^ade by him to the plaintiff, 
and his attorney, relating to the evidence, were 
privileged.^^'S^^fi^ v, Siewart, 13 Sim. 533. 

Upon a motion, that the defendant might pro» 
duce documents in the schedule to his answer. 
Held, that written communications which passed 
between the defendant and his soUcitqr, before 
any dispute had arisen between the parties to the 
suit, were privileged, so far as they contained • 
legal advice, or opinions, but not otherwise ; 
although relating to the matters which formed the 
subject of the suit.-iord Walsing?uimv. Goodricke, 
Bart., 3 Hare, 122. 

There is no essential difference with respect to 
the privilege of professional conftdence, between 
c£ises stated for the opiiiijion of counsel, and other 
communications. — Id. 

The court will not order the production, of confir 
dential communication between solicitor and client 
which took place either in the progress of the 
suit, or with reference to the suit previous to its 
commencement. — Flight v. Robinson, 8 Beav. 22. 
Confidential communications between attorney, 
or counsel and client, anterior to the suit, and 
without reference thereto are Bot, privileged,-.— 
Id. 

In a suit for specific perforipance, cases sub- 
mitted to counsel subsequent to the contract, 
relating to the sale, the objections taken by the 
purchaser to the vendor's title, the steps taken 
by the vendors to clear up the objections, &c. : — 
Held, tobe communications made with reference 
to the dispute which restUted in the litigation, 
and privileged. — 'Id. 

A correspondence took place between a client, 
and his solicitor during the progress of a suit. 
A compromise was effected, but afterwards a 
second suit was instituted to set it aside and to 
prosecute the original suit ; — ^Held, that the cor- 
respondence was privileged in the second suit. — 
Hughes v. Gmtnons, 6 Beav. 352. 

A plaintiff, as personal representative of a 
deceased testator, stated by his bill, that F., a 
defendant, had acted as his solicitor, and had, in 
that character, received various sums on account 
of the testator's estate, for which he had not ac- 
counted to him, and alleged that he had lately 
discovered, as the fact was, that the defendant, 
F., had some time since prevailed upon him (the 
plaintiff), to execute a power of attorney to P., 
authorizing him. (P.) to get in the testator's estate, 
and to employ another attorney under him, and 
the plaintiff charged, that this power of attorney 
was a contrivance between F. and P., to enable 
F. to receive the assets, without being liable to 
account to the plaintiff, and that fraudulent mis- 



representationB, on F.'s part, accompanied the 
execution of the power of attorney, and that the 
defendants had in their possession, books and 
papers relating" to Ae matters mentioned in the 
bill, and by which the truth of such matters 
should appear. The defendant, F,, by his answer, 
set out a power of attorney from the plaintiff to P., 
authorizing hiqi, P., to get in the testator's estate, 
and to employ an attorney under him, and stated, 
that he (F.) had never been employed by the 
plaintiff^ but had been employed as an attorney 
and solicitor solely by P., acting under the power 
of attorney, and had, in the course of such employ* 
ment, received various sums on the testator's 
estate for which he had duly accounted to F. He 
denied the chaigea of contrivance and misrepre- 
sentation. He admitted the possession of certain 
documents relating to the testator's estate and af- 
fairs; but submitted, thathe was not bound to pro- 
duce them, and that he was not accountable to the 
plaintiff. Held, that F, could not be compelled 
to produce the documents admitted to be in his 
possession.— ^(2a>» v. Fisher, 3 Myl. & Cr. 626. 

The schedule to a defendant's answer of the 
documraits in his pow«r, contained as follows : — 
*' Letters &om Messrs. K. &. C, the defendant's 
soUeitors, to Mr. F., one of the witnesses exa- 
mined for the defendant at the trial of the action, 
hearing date, &c. ;" and the defendant, in the body 
of his answer, stated that all the documents in 
the schedule related to, and were connected with 
the matters in question in the suit, and were 
prepared and written, after the institution of it, 
for the purpose of the defendant's defence to the 
suit, and for the purpose of the action between 
the parties to which the suit related. Held, that 
the letters were not sufficiently characterized as 
being of confidential nature to protect them from 
being produced. — Corporation of DartmmUh v. 
Holdsworth, 10 Sim. 476. 

Necessary commvuiications between a solicitor 
and client, through an unprofessional person, are 
privileged; but it not appearing in this case, 
that the communications were wholly of a pro- 
fessional or confidental nature, such privilege 
was disallowed. A case submitted since the 
institution of the suit, for the opinion of Dutch 
counsel and the opinion thereon, Held, privileged. 
— Bunburg v. Bunburg,, 2 Beav. 173. 

The privilege of a client, as to discovery, is not 
co-extensive with that of his solicitor. There 
are cases, where the solicitor would be protected 
from discovery* but the client would not. — 
Greenlaw v. Kit^, 1 Beav, 137. 

A case submitted to counsel, and confidential 
communications had, with his solicitor, by a 
deceased owner of a charge on a living, in con- 
templation of proceedings being taken by the 
future incumbent, and which had come into 
possession of the defendant, who was Ibe assignee 
of the charge : — Held, not privileged. — Id. 

Confidential communications, which took place 
after the dispute had arisen between a defendant 
and a solicitor who acted as agent and adviser 
only, but not as solicitor ;^£eld, not privileged. 
—Id. 



IX. — PbIVILBOBD CoMMrNIOAIIONB. 

Privilege, as to cases and opinions, anterior to 
any litigation. — Penruddock v. Hammond, 11 
Beav. 69. 

A defendant, by his answer, stated that he was 
advised that the cases and opinions stated in the 
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schedule, were privileged :— Held, that the pri- 
vilege was not sufficiently shewn by the answer, 
but liberty was given to supply the omission by 
affidavit.— M 

A bill was filed against A. and B. (a solicitor), 
to set aside a conveyance &om A. to B., made, 
pending a suit in the Ecclesiastical Court, in 
order to defeat the plaintiff's right ; B., by his 
answer, admitted the possession of certain docu- 
ments, and stated that the suit had been wholly 
conducted by a proctor, and that he, B., had 
acted as solicitor for A. in that suit, so far as A, 
had employed a solicitor therein, but he made no 
case for exemption &om production. On a 
tnbtipn for production, B. was 'allowed to file an 
affidavit in aid, and he thereby stated, in addition 
that he had been, and was still, A.'s solicitor, so 
far as he had a solicitor, and was consulted by 
him as regarded the proceedings in the Ecclesi- 
astical Court ; that the letters in his possession 
Were written by A. to him as such, his solicitor, 
and that the same were private and privileged 
communications made by A, to 6.; tiiat cases 
for the opinion of counsel were prepared by him, 
its such solicitor of A., and the opinions taken 
for the purpose of advising A. and B. with re- 
gard to the proceedings in the Ecclesiastical 
Court ; and that the documents relating to the 
Ecclesiastical Court came into his possession as 
solicitor of A. : — Held, that upon the answer 
alone, the documents were not privileged, but 
that on the answer and affidavit, the plaintiff was 
not entitled to their production.— Blenkinsopp v. 
Btenkinaopp, 10 Beav. 277. 

The title of E.. to an estate having been dis- 
covered by B., E.. agreed to give B. a moiety of 
the estates, for his exertions, &c., and B. was to 
prosecute the claim at his own risk. B., through 
his solicitor, afterwards took the opinion of 
counsel upon the case, and instituted a suit of 
K. V. R. in the name of R., under a power of 
attorney given by R. for that purpose : — Held, 
in a suit by R. to set aside the transaction, that 
B. was bound to produce the case and opinion, 
and the documents in R. ■». R, for R.'s inspection, 
the same not being privileged. — Reyneli v. Sprye, 
10 Beav. 51, 

In the same case, B. wishing to purchase the 
remaining moiety, procured his solicitor to write 
to him a letter to shew to R., and caleulated to 
induce him to sell. R. agreed to sell i — Held, 
in a suit to set aside the sale, that the letter was 
not a privileged communication.— /d. 

Cases, and the opinion of counsel thereon, 
anterior to the litigation, — Held, privileged from 
production. — Reece v. Tryer, 9 Beav. 316. 

Communications between the assignee and the 
Commissioner of the Insolvent Debtor's Court, — 
Held, not privileged. — Flight v. Rohinson, 8 
Beav. 22. 

Books, &c., relating to the matters in question, 
in the possession, but the property of the de- 
fendant's solicitors, not ordered to be produced. 
—Id. 

A case laid before counsel was excepted in an 
order for the production of documents, the court 
considering itself bound by the decision ; upon 
the authority of which the case was Held to be 
privileged, but expressing dissent from that 
decision. — Niaa v. The Northern andEaatem Rail- 
way Co., 2 Keen, 76, 312. 

"The defendant by his answer admitted that he 
had in his possession certain documents relating 
to the matters in question, but he stated that 
several of them were privileged. The plaintiff 



having moved for the production of all the docu- 
ments, the court admitted an affidavit to be read 
on the part of the defendant, specifying which of 
them were privileged. — Parsom v. Robertson, 2 
Keen, 60S. 

A bill of discovery was filed by the directors of 
an Insurance company, in aid of their defence to 
an action brought by the defendant, to recover 
the amount of the sum secured by a policy of 
insurance effected on the life of a person who 
died shortly after the date of the policy. The 
bill alleged that the declaration, on the basis of 
which the insurance had been effected, was 
untrue, and it contained the usual charge, that 
the defendant had in his possession documents by 
which the truth of the matters alleged in the bill 
would appear. The defendant admitted that he 
had in his possession the various documents 
enumerated in the first schedule to his answer, 
but he said that since the death of the person 
whose life was insu):ed, he had, by reason of 
certain information, contemplated the bringing 
his action against the plaintijb, if they should dis- 
pute their liability to pay the amount of the sum 
secured by the policy, and that the documents 
contained information as to evidence which could 
be procured on the defendant's behalf, and that 
the producing the same, or permitting the 
plaintiffs to inspect the same, might disclose the 
names of witnesses intended to be examined, and 
evidence intended to be given on behalf of the 
defendant. In the action which he had brought 
against the plaintiffs, and he submitted that he 
ought not to be compelled to produce the said 
documents, or any of them. 

Held, that the defendant cooild not protect 
himself from producing documents communicated 
by, or to parties who stood in no confidential 
relation to him, on the ground that their pro- 
duction might disclose the names of witnesses, 
and evidence intended to be given at the trial, 
and that he was bound to produce all the docu- 
ments enumerated in the schedule, except the 
letters written to and from his solicitors, the 
statements for the opinions of counsel, and the 
opinions of counsel thereon. — Storey v. Lord 
George Lennox, 1 Keen, 341, 



X. — Relating to Inhekitance, 

A. and B. claimed an estate adversely, as heir, 
ex parte paterna, and C. claimed the estate as 
heir, ex parte materna. In a suit by A. against B., 
to set aside a compromise entered into between 
them, B. admitted he had in his possession cases 
submitted for the opinion of counsel, after C.'s 
adverse claim, and in contemplation of legal pro- 
ceedings : — Held, that they were not privileged. 
— Holmes v. Baddeley, 6 Beav. 521. 

In the same case the defendant B. stated that 
A. and C had entered into some compromise to 
share the proceeds of the estate, and that he 
believed that the suit was carried on by A. for 
the benefit, and in concert with C. : — Held, that 
this did not relieve B. from the obligation ot 
production of the cases (since reversed). — Id. 

A., claiming to be heir to a mortgagor, filed a 
bill to redeem. The answer denied that he was 
heir. A motion by him for production of the 
mortgage deed was refused, because he had not 
established his title. — Lloyd v. Waif, 12 Sim. 
103. 
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X. — Waiver of Right Fob. 

A plaintiff does not, by obtaining an order to 
amend between the time of giving notice of a 
motion for the production of documents, and its 
being heard, deprive himself of his right to their 
production. — Chidwiok v. Prebble, 6 Beav. 264. 



XII. — By PTmoHASEii, 

If counsel for the purchaser waive the pro- 
duction of a particular document, stated in the 
abstract to be lost, and the purchaser adopt that 
opinion, and deal with the seller upon that view, 
he wUl hot be permitted to repudiate the opinion 
of his counsel. — Alexander v. Crosbie, 1 Jon. & L. 
666. 



XIII, — Objections to. 

An objection to the production of documents 
must be properly raised by the defendant's 
answer where the bill seeks their production. — 
Hunter v. Capron, 5 Beav. 93. 



XIV. — Detention of Documents in Couet. 

Documents may be detained in court with a 
view to criminal proceedings being taken against 
the party who deposited them. — Walker v. Corke, 
3 Y. & C. 277. 



XV. PnODtJCTION OP ReCOBDS. 

Production of the original records of this court 
at trials in other courts. — The Att. Gen. v. Ray, 
3 Hare, 33d. 



XVI. — Costs of. 



The defendants were ordered to deposit certain 
documents with their clerk in court for the usual 
purposes, and to give an inspection of the re- 
mainder at their office, and produce them at the 
'examination of witnesses and at the hearing : — 
Held, that the production, on the examination of 
witnesses in town and at the hearing, should be 
at the expense of the defendants ; and for pro- 
duction on the examination of witnesses in the 
country at the expense of the plaintiff. — Daviea 
v. Harford, 3 Beav. 118. 



XVII. — Inspection of Documents. 

Injunction granted, before answer, to restrain 
defendants from parting with documents in their 
possession belonging to the plaintiff, and from 
preventing the plaintiff and her solicitor from 
having access to the documents at all reasonable 
times, and after all reasonable notice. — Goodale 
V. Goodale, 16 Sim. 316. 

Where a decree or order directs patties to 
produce books, &c., the master, under the 16th 
General Order of 1828, may determine not only 
as to the books, &c., to be produced, but also as 
to the parts of them to be inspected. — Duncan v. 
Varty, 14 Sim. 393. 

When a defendant, by his answer, admits the 

possession of books and papers relating to the 

matters in question, but states that they are in 

constant use in his business, and necessary for 

Vol. U. 



that purpose, the court only orders, in the first 
instance, that they shall be produced to the 
plaintiff at the place of business at which they 
were stated to be in use, leaving it open to the 
plaintiff, if he does not obtain a satisfactory in- 
spection of them there, to apply to the court for 
a further order. — Grane v. Cooper, 4 Myl. & Cr. 
263, 

A defendant who, in his answer, refers to a 
deed in the words " as by the said indenture, 
when produced, will appear," must produce it 
for inspection, &c., of the plaintiff, although he 
does not "crave leave to refer to it." — Welford 
v. Stainthorpe, 2 Beav. 687. 

Upon a motion for discovery and inspection of 
documents grounded on a defendant's answer, 
the court is not at liberty to disregard the state- 
ment, in answer, as to parts of the documents 
which are not disclosed, however suspicious those 
statements may be, but if they are inconsistent 
with each other, the court will adopt the state- 
ment which is most favourable to the plaintiff, 
and if such parts of the documents as are dis- 
closed, contradict the answer as to the other 
parts, the court will order an inspection of such 
other parts. — Bowes v. Femie, 3 Myl. & Cr. 632. 

Documents directed to be deposited with the 
Clerk of Records and Writs, after an order, 
allowing the plaintiff or his solicitors to inspect 
and take copies thereof, at the office of the de- 
fendant's solicitors, the solicitor not agreeing by 
whom the copies were to be made. — Prentice v. 
PhiUips, 2 Hare, 162. 

A mortgagee is not bound to produce his 
mortgage deed to the devisee of the mortgaged 
estate, until payment of principal and interest, 
notwithstanding the devisee may be ignorant of 
the amount of the interest, the time of payment, 
and all the other particulars of the security. — 
Browney. Lockhart, 10 Sim. 421. 

Where documents, which a defendant is ordered 
to produce, are permitted to remain in his soli- 
citor's office for the plaintiff's inspection, the 
solicitor is not entitled to charge the plaintiff for 
inspecting them, although the clerk in court 
would have been entitled to demand 6s. 8d. per 
hour. — Woodroffe v. Daniel, 10 Sim. 126. 

L. claimed to be lawful owner of divers goods 
and chattels in the visible use and enjoyment of 
the Duke' of M., at his family mansion. N., a 
judgment creditor of the Duke, filed a bill against 
him and L., charging that bills of sale and assign- 
ments of the said goods and chattels were exe- 
cuted by the Duke to L., without consideration, 
and that they were void as against N., and pray- 
ing a declaration to that effect, and offering to 
pay what, if anything, should be found due to L. 
on the security of the said goods. L., by his 
answer, admitted the bUls of sale and assignments 
to be in his possession, and said they were exe- 
cuted to him for full consideration, and that the 
Duke had only the permissive, not the absolute, 
use of the goods, and on a further answer, he 
claimed to have an equitable lien on them for 
money advanced, and he set forth in a schedule, 
abstracts of the bills of sale, &c. : — Held, by the 
Lords (affirming an order made by the court 
below before hearing) that N. was entitled to 
inspection of the bills of sale and assignments, on 
the grounds: — First, That these instruments were 
only a mortgage security ; and Secondly, That 
N. had a right to see if the abstracts corresponded 
with the originals, in order to ascertain what he 
would have to pay to L. on redeeming the mort- 
gage. — Latimer v. Neate, 4 Clk. & Fin. 570, 

Q 
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XVIII,-^ Affidavits Fok and Against. 

TJnder the usual order for the production of 
books, &c., with liberty to seal up on affidavit, 
snoh parts as did not relate to the inatters in 
question, the defendants had produped a book, 
with certain pages sealed up, and had made the 
required affidavits. The plaintiffs afterwards, on 
nn affidavit of facts, leading strongly to the in- 
ference that one of the pages sealed up did relate 
to the question in dispute, moved that the de- 
fendants might produce the book unsealed, but 
the motion was refused, although the defendants 
declined to answer the affidavit. — rSheffield Canal 
Company v. The Sheffield and Rotherham Railway 
Co. 1 Phil. 484. 

Upon a motion for production of documents, 
the defendant was permitted to produce an affi- 
davit to shew they were privileged. Held, that 
the plaintiff was not entitled to use an affidavit in 
opposition to it. — Blenkineop v. Blenkinsqp, 10 
Beav. 143. 

A defendant by his answer stated, that he had 
handed over some documents relating to the 
matters in question, to his agent in Jamaica, to 
enable him to defend a suit there ; that the agent 
had left the island, and that the documents had 
been taken possession of by a receiver appointed 
by the Court of Chancery there. Held, that this 
admission entitled the plaintiff, to an order for 
production, but liberty was given to the defen- 
dant to relieve himself, if possible, by affidavit, 
from the effects of his admission.— ilforWce v. 
Sivalnf, 2 Beav. 600. 

Upon a motion for the production of docu- 
ments described in a schedule to the answer and 
admitted to be in the defendant's possession, 
liberty will be given to the defendant to file an 
affidavit, as a ground for qualifying the order for 
production, by permitting him to conceal such 
parts of the documents, as do not relate to the 
subject of the suit. — Curd v. Curd, 1 Hare, 274. 

Semble : On a motion to produce documents, 
the affidavit of the defendant is admissible to 
shew, that the documents are within any ground 
upon which the defendant is entitled to withhold 
the production. — Letoellyny. Badeley, 1 Hare, 627. 

PRODUCTION OF PARTY. 

Course of proceedings under 6 Ann, c. 18, to com- 
pel a lessee pur autre vie to produce the cestui- que 
vie to the reversioner. — /n reLingen, 12 Sim. 104. 



QUARE IMPEDIT. 

A plaintiff in quare impedit, after tracing his 
title through various steps and averring the death 
of W., who had been shewn to be a joint tenant 
with the plaintiff, of a term of years in an advow- 
son, alleged " whereupon and whereby the 
plaintiff became, and is still possessed of the 
said advowson, as of an advowson in gross for 
the remainder of the said term, so, theretofore 
granted. — ^The defendant pleaded that he, as 
Bishop of M., was seised of the advowson in 
gross in right of his see without this, that the 
plaintiff was possessed of the advowson in manner 
and form as the plaintiff had alleged. Held, that 
a fine of the advowson in question levied in the 
1st of James 2, by one, whose estate the plaintiff 
had, did not bar the action. — The Bishop of Meath 
V. The Marquis of Winchester, 4 Clk. 8e Fin, 445. 
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I. — Rights and Ditties Of. 

Masters may fix periods for the delivery of 
receivers' accounts, and payment of balances.— 
63rd Gen. Ord., 3rd April, 1828, Beav. ed. 25. 

Receiver of a landed estate to manage, as well 
as set and let,— 64th Gen. Ord., Id. 

Where the receiver, under the Tithe Commu- 
tation Act shall be deemed owner, the master may 
proceed under the 64th Order of 3rd April, 1828. 
— Gen. Ord., 1st March, 1839, Beav. ed. 182. 

Upon the master's certificate, that a receiver is 
in fault, the four-day Order upon him is of 
course, and therefore, on a motion to discharge 
such order on the ground of error, or irregularity 
in the certificate, but not directly impeaching 
the certificate itself, will be refused.^^&'coK v. 
Phttel, 2 Phil. 229. 

A railway company, without the leave of the 
court, took proceedings under the Lands' Clauses 
Consolidation Act, to take possession of lands, 
in the possession of the receiver under the court, 
on an ex parte laoiion they were restrained.— 
Tink V. Bundle, 10 Beav. 318. 

A receiver, appointed to, get in property, part 
of which he finds in the possession of another 
receiver, ought not to take proceedings to deprive 
the latter of such possession, without the autho- 
rity of the court. — Ward v. Sivifi, 6 Hare, 312. 

The direction in an order appointing a receiver, 
that he shall manage, as well as set and let the 
estate, authorizes him to. propose to the master, 
from time to time, tp make ordinary repairs to 
the buildings on the estate. — thomhill v. Thorn- 
hill, 14 Sim. 600. 

A receiver has been accustomed to bring in his 
accounts very irregularly in point of time, and 
thereby the actual balance in his hands never 
clearly appeared. He was specially orderei to 
bring in his accounts before a given day in every 
year, accompanied by an affidavit, shewing the 
actual balance in hand ; inquiries were also di- 
rected ets to his former balances, and he was 
ordered to pay the costs of the application. — 
Bertie v. Lord Abingdon, 8 Beav, 53. 

Generally, the receiver in a cause ought not to 
make any application to the court if he find 
himself in circumstances of difficulty, he should 
apply to the plaintiff to make the necessary ap- 
plication, and on his default the receiver may 
then properly apply to the court. — Parker v. 
Dunn, 8 Beav. 497. 
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A receiver ought not to present a petition, or 
originate proceedings in the cause ; there are, 
however, exceptions to the rule, — Ireland v. 
JSdde, 7 Beav. 55. ' 

The court will not, by an interlocutory order, 
before the hearing, charge a party who is in pos- 
session of an estate, and who has been ordered to 
pay an occupation rent to the receiver, with the 
amount of such rent for any period antecedent to 
.the date of the order for fixing the rent, and ap- 
pointing the receiver. — itoyd v. Maaon, 2 Myl. 
& Cr. 487. 

Where a respondent interferes with rents, over 
which a receiver has been appointed, the court 
will, upon notice to the party grant in the first 
instance an absolute order for an attachment, — 
Thomas v. Thomas, Fl. & K. 621. 

Where parties who rescued a distress made by 
a receiver were solvent, the court granted a ccn^ 
ditional order for an attachment against them, in- 
timating that the receiver should also proceed at 
Quarter Sessions.— 'Mahon v. Mahon, Fi. & 
K. 18. 



II. — Allowance To. 



A receiver is not entitled to be reimbursed the 
expenses of journeys to, and residence in a foreign 
country, for the purpose of prosecuting proceed- 
ings for the recovery of property belonging to the 
estate, before the tribunals of that country, 
unless he has the express sanction and authority 
of the court, for such journeys and residence. 

Principles and practice of the court, with 
respect to allowances made to receivers for extra- 
ordinary*%ervices, — Malcolm v. O'Callaghan, 3 
Myl. & Cr. 62. 

The allowance to a receiver by the court 
depends on the degree of difficulty or facility ex- 
perienced in the collection ; there is no general 
rule as to the amount. The report of the master, 
allowing to the receiver a gross salary of 5 per cent. 
on considerable receipts composed of large sums 
due for mortgages, annuities, rents, &c., referred 
back for review. — Day v. Croft, 2 Beav. 488. 

The court will not allow a receiver, who has 
not accounted within the time prescribed by the 
148th General Order, his poundage upon a con- 
sent, signed by the guardians of the minors inte- 
rested in the funds. — Deaae v. Reillyy i Dru. & 
W. 284 i 2 Con. & L. 441. 



HI. — Geneeailt. 



The notice required by the 88th Order of May, 
1845, does not apply to proceedings for appoining 
a receiver, but only to taking possession of the 
estates when appointed. — Dresser v. Morton, 2 
Phil. 285. 

A receiver was appointed over a testator's real 
property, and afterwards by foreclosure, another 
estate became comprised in the property, and an 
order w«is made that the receiver should include 
the rents in his future accounts : — Held, that the 
receiver, with the approbation of the master, had 
power without a special order of court, to set 
and let the foreclosed estate, under the 64th 
Order of 1828. — Duffield v. Bhees, 11 Beav. 590. 

A motion by a defendant for a receiver is 
irregular, even in a case where one executor filed 
a bill against his co-executor, insisting that a 
receiver was necessary. — Robinson v. Hadley, 1 1 
Beav. 614. 



The direction in an order appointing a receiver, 
that he shall manage as well as set and let the 
estate, authorises him to propose to the master, 
firom time to time, to make ordinary repairs to 
the buildings on the estate. — Thornhill v. Thorn- 
hill, 14 Sim. 600. 

In a suit, in which the priorities of different 
incumbrancers on an estate were determined, a 
receiver had been appointed. A. B.. who claimed 
to be first incumbrancer, not having been made a 
party to the suit, filed a bill of his own to 
establish his right : — Held, that the receiver was 
not a necessary party, and but for the decision 
in Lewis v. Lord Zoitche, 2 Sim. 388, he would 
have been considered an improper party. — Smith 
V. The Earl of Effingham, 7 Beav. 357. 

After answer the bill was amended, and a plea 
was put in to the amended bill : — Held, that the 
original bill having been answered, the pendancy 
of the plea to the amended bill, did not prevent 
the hearing of a motion for a receiver. — Thomp- 
son V. Selby, 12 Sim. 100. 

A bill for a receiver, pending a litigation as to 
probate, ought not to seek discovery in reference 
to the merits on that litigation. — Wood v. 
Hitchings, 3 Beav. 504. 

Where facts not founded on allegations in the 
bill are introduced into affidavits, in support of 
an application for a receiver, the court will dis- 
regard them, and a defendant acts properly in 
not answering them. — Dawson v. Yates, 1 Beav. 
301. 

The 143rd General Order, forbidding any 
clerk, or agent of a solicitor to be appointed a 
receiver, is general, and not confined to clerks, 
or agents of the solicitors in the cause, or matter. 
— In re Stokes, 1 Jon. & L. 675. 

In 1828, a judgment was obtained against a 
trader upon a bond, and warrant of attorney, 
collateral. On the 3rd of March, 1841, the judg- 
ment creditor having presented a petition for the 
appointment of a receiver, under the Statute 5 & 
6 Will. 4, c. 65, obtained a conditional order, for 
the purpose, which was subsequently made 
absolute on the 23rd of April j and on the 17th of 
March in the same year, the trader committed an 
act of bankruptcy, and on the 17th of May a 
commission issued, under which he was duly 
found a bankrupt. Upon motion by the assignee 
for the discharge of the receiver . — Held, upon 
appeal confirming the order at the Rolls, that it 
was the absolute and not the conditional order 
that attached the rents, and that consequently, as 
the judgment creditor was not in the position of 
a creditor, having " an execution executed," that 
the receiver should be discharged. — Burt v. Ber- 
nard, 3 Dru. & W. 464 ; 2 Con. & L. 271. 

The letting of land in con-acre,_is but a mode 
of farming it. Therefore the court will not attach 
the inheritor for receiying rent from his con-acre 
tenants, though they have been served with the 
order to pay their rents to the receiver. — Close y, 
Brady, 1 Jon. & Ca. 186. 

Practice as to timber trees blown down on an 
estate over which a receiver has been appointed. 
—Crofts V. Poe, 1 Jon. & Ca. 193. 

In 1828, a judgment upon a warrant of attorney 
was entered up against a trader. On the Sri of 
March, 1841, a conditional order was obtained 
against him under the 5 & 6 Will. 4, c. 65, which 
was made absolute on the 3rd of April. On the 
17th of May a commission of bankruptcy was 
issued against the respondent. Some of the simple 
contract creditors who proved under the com- 
mission, were such before the 3 & 4 Vic, c. 
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105, came into operation, tJpon motion, by the 
assignee of the respondent for the removal of 
the receiver : — Held, that the absolute order was 
the order within the meaning of the 37th section 
of the 5 & 6 Will. 4, c. 65 : — Held, further, that 
as the petitioner came within the provisos of 
the 22nd sec, 3 & 4 Vic, o. 105, the receiver 
ought to be removed. — Burt v. Bernard, !F1. & K. 
414. 

In a petition matter under the 6 & 6 Will. 4, 
c. 55, a motion to let lands in the possession of 
the respondent should be on behalf of the peti- 
tioner, and not of the receiver. — Cuffe v. Bannin, 
Fl. & K. 403. 

The order extending a receiver under the 5 & 6 
Will. 4, c 56, does not attach for the benefit qf 
the extending creditor the arrears of rent accrued 
due before, and received after the receiver is ej;- 
tended.— iwrf Sligo v. ff Medley, Fl. & K. 300. 

A consent that a receiver may be appointed, 
and that he may not be obliged to account before 
the master, will not be made a rule of court.-^ 
Richey v. Gleeaon, Fl. & K. 99. 

A receiver appointed in the Court of Exchequer 
■will not be extended to one in this court, — Weidon 
V. O'Reilly, Fl. & K. 320. 

Upon motion for a receiver upon bill and 
answer, an affidavit by the plaintiff may be read 
in explanation of a doubtful passage, in an 
answer not disclosing the whole truth. — Bell y. 
M'Loghlin, Fl. & K, 272. 

The order extending a receiver under the 6 & 6 
Will. 4, c. 55, does not attach for the benefit of 
the extending creditor the arrears of rent due 
hefore and received after the receiver is extended. 
—Rule v. Henry, Fl. & K. 97. 



IV, — Costs or. 



A receiver who, without the sanction of the 
court, defends an action brought against him by 
a party to the cause, is not, on that account, dis- 
entitled to the assistance of the court, in re- 
covering from such party the extra costs of the 
action, although, if his defence had failed, he 
would not, under such circumstances, have been 
entitled to reimbursements. — Bristowe v. Need- 
ham, 2 Phil. 190. 

An adverse application was made against a 
receiver, by a party to the cause, which was re- 
fused with costs. The applicant being wholly 
unable to pay the costs : — Held, that the receiver 
was entitled to be indemnified and have his costs, 
as between solicitor and client, out of the fund in 
hand, belonging to incumbrancers, — Conrard v. 
Hanmer, 9 Beav. 3. 

A receiver having applied to the court for a 
reference to the master, as to the liability of a 
lunatic to renew the lease of the lands over which 
the receiver was appointed, was ordered to pay 
the costs of the inquiry, as he had not previously 
applied to the committee to make the application 
to the court. — In re Doolan, 2 Con & L. 232. 



V. — Seoukitit For, 



Where a reference has been made to appoint 
a receiver, the court will not, by consent even of 
the parties, dispense with the usual security. 
The proper course is for the parties, of their own 
authority, to nominate a receiver, and then to 
apply for liberty for him to act without security, 
—Manners v. furze, 11 Bear. 30. 



VI. — DiSCHAEQE OP, AND VACATING ReOOG- 

NtZANC^S, 

Kules of practice upon applications to discharge 
receivers and vacate their repogniz^nees, — Itawion 
y. Ric/cetts, 11 Beav, 62/, 

If the balance is to be paid into court, the same 
order may direct the recognizances to be vacated, 
but if the balance is to be paid in any other mode 
a second application becomes necessary .-^W. 

The court will not allow a receiver's recogni- 
zances to be put in suit on a report shewing merely 
that something is due from the receiver. The pre- 
cise amount of what is due must be stated. The 
court has no jitrisdiction to order the personal 
representative of a receiver to account for the 
receivers receipts, without a bill being filed,— 
IfUdgater V. Channell, 16 Sim, 479, 

Proceedings were commeilced in the common 
law side of this court, against the surety of a 
receiver, to compel the payment of the Mlance 
ordered to be paid to the plaintiff. The surety 
paid the amount to the solicitor prosecuting the 
proceedings, and then applied to have his recog- 
nizance vacated. The petition was served on the 
plaintiff, who did not appear. The court refused 
to make the Order, but directed the plaintiff to be 
served with a notice that the order would be 
made on a given day ; unless the plaintiff shewed 
cause to the contrwy. The plaintiff not then 
appearing, the order was made, — Mann v. SteU' 
nett, 8 B?av, 189. 

A receiver is appointed for the benefit of all 
parties interested, and wiU not, therefore, be dis- 
charged, merely on the application of the party 
at whose instance he was appointed. — Bainbrijfge 
V. Blair, 3 Beav. 421. . 

Where one of liie sureties of a receiver died, 
not leaving any property, the court directed a 
new suretv to be appointed. — 4'oerell v. Wade, 
Fl. & K. 3tl. 



VII. — Appointment Op. 

VII. 1, When Directed, 

Court, upon making decree pro confesso, may 
order receiver or sequestration, and thereby pay 
defendant, — 84th Gen. Ord„ 8th May, 1845, 
Beav. ed. 315. 

Beceiver and sequestrator, upon decree pro 
confesso, not to act without leave of the court. — 
88th Gen. Ord., Id. Beav. ed, 316. 

A receiver appointed after decree, upon motion, 
in an urgent case. — Thomsony. Dasees, 11 Beav. 29. 

The pendency of a suit in the Ecclesiastical 
Court, to have a probate or letters of adminis- 
tration recalled, is not, of itself, a sufficient 
ground to induce the court to grant an injunction 
and receiver against the personal representative. 
— Conner v. Conner, 15 Sim. 609. 

Receiver appointed on motion, after decree, 
though not prayed for by the bill. — Boumtan v. 
Bell, 14 Sim. 392, 

Where there were two suits for administration, 
and a motion for a receiver in each suit came on 
upon the same day, the receiver was appointed 
in both suits, and the court gave the carriage of 
the order to the plaintiffs, by whom the first 
notice of motion for the receiver had been given, 
—Hart V. Tulk, 6 Hare, 611. 

A receiver will not be appointed where the 
rights as between the plaintiff and defendant are 
doubtful, if the defendant has obtained the legal 
estate without fraud, and no case of danger as to 
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his security is alleged. — Lancashire v, Lancashire, 
9 Beav. 120. 

The plaintiflF sued as heir, and the answer 
neither admitted nor denied that he held that 
character : — Held, that this alone was not a 
sufficient ground for refusing a receiver. — Id, 

An appeal was pending in the Privy Council 
from a sentence of the Ecclesiastical Court re- 
jecting the testamentary papers of the deceased, 
anddeclaringanintestacy; limited administration, 
pendente lite, had ceased by th^ sentence ; and 
an inhibition had issued ttom. the Privy Council, 
which inhibited the Ecclesiastical Court pro- 
ceeding. There being no person, in the meantime, 
authorized to protect and collect the estate ; — 
Held, that these circumstances alone justified the 
appointment of a receiver by this court. Held, 
also, that a receiver might, in such case, be 
grahted on the application of a party, apellant, 
Who, assuming the opinion of the ' Ecclesiastical 
Court to be correct, had no interest in the 
estate of the deceased. And, Thirdly, That the 
circumstance of there being no person in whose 
natne an action might be brought to recover the 
property, is not a sufficient objection to the ap- 
pointment of a receiver.^Wood v. Hitchinga, 
2 Beav. 289. 

Receiver grahted against a defendant who 
■was out of the jurisdiction. — Gibl/ins v. Uain- 
tpaWny, .9 Sinl. 77. " 

Plaintiff entitled to a legacy charged on a 
West India estate, subject to prior -debts and 
legacies remaining unpaid, not entitled to have 
a receiver appointed over the estate. — Fai^lkner 
T. Daniel, 3 Hai-e, 204. 

In suits by creditors and legatees, a receiver 
was appointed of the rents and proiits of the 
rnal est^tei "part t)f which' was copyhold. The 
death of the last tenant having been duly pre- 
sented to the court-baron of the manor, procla- 
mations were made for the next tenant to come 
In and be admitted ; and no person appearing, 
the bailiff of the manor was ordered to seize the 
lands quousque. Declaration in ejectment, at the 
suit of the lord, was afterwards served on the 
terre-tenant, but, ort the motion of the receiver, 
the lord was restrained, by injunction, from 
prosecuting the action. — Evelyn v. Lewis, 3 
Hare, 472. 

Keceiver granted, at the instance of an exe- 
cutor, pending a suit in the Ecclesiastical Court, 
to have the probate annulled ; the defendant, 
■who was the party impeaching the will and 
setting up an intestacy, having by her own acts 
prevented the executor from getting in the 
assets. — Mart v. Littletoood, 2 Myl. & Cr. 454. 

A receiver was appointed in a cause, instituted 
by an annuitant whose annuity affected the life 
estate, and was extended to the matter of a prior 
judgment creditor whose judgment affected the 
inheritance. The rent received must be applied 
according to the legal right of the parties, and the 
court cannot, against the consent of the judg- 
ment creditor, apply the rents first in payment 
of the interest on the judgment debts, and then 
of the demand on the life estate,— Corbett v. 
Mahon, 2 Jon. & L. 671. 

After a decree for a sale, in a suit to raise the 
arrears of a rent charge, the court will appoint 
a receiver if the defendant does not bring in the 
title deeds pursuant to the decree. — Shee t. 
Harris, 1 Jon, & L. 91. 

The application for a receiver may, in the first 
instance, be made at the Rolls. — Id. 

Upon motion to shew cause against the ap- 



pointment of a receiver, under the 6 & 6 Will. 4 
c. do, by a person who claimed an equitable title 
and was in possession of the lands, the court 
appointed the receiver, the legal title to the 
estate being clearly vested in the conusor of the 
judgment, who also claimed to be equitably en- 
titled, the court leaving the other party to his 
remedy by bill.— WafaA v. Kewne, Fl. & K. 174. 

Where the plaintiff, as mortgagee of the tithe 
rent charge, filed a bill against the incumbent 
and a sequestration creditor in possession, and 
the answer of the creditor submitted that the 
mortgage was void, under the 10 & 11 Charles 1, 
c. 3, the court appointed a receiver. — Kenny 
v. Gumming. Fl, & K. 321, 

Where the respondent in a petition matter, 
under the 5 & 6 Will. 4, c. 55, held, under a 
lease containing a non-alienation clause, the 
court directed the receiver to manage the lands 
himself. Semble : A letting, under the court, 
would not be a forfeiture ot the lease, — Rogers v. 
Bateman, Fl. & K. 432. 

VII. 2, When Refused, 

The existence of a suit to recall probate, in 
which the probate has been ordered into court, is 
not of itself a sufficient ground for appointing a 
receiver. — Newton v. Ricketts, 10 Beav. 625. 

Motion by incumbrancer on a fellowship, for a 
receiver and injunction, refused by the Vice- 
Chancellor of England. — Berkeley v. King's Col- 
lege, Cambridge, 10 Beav, 602. 

Pending a contest between the plaintiff and 
the defendant in the Ecclesiastical Court, as to 
the validity of two wills made by the testatrix, 
the plaintiff filed a bill for a receiver of the tes- 
tatrix's estate, and to set aside an assignment 
made by the testatrix to the defendant. The 
court declined to appoint a receiver of the pro- 
perty comprised in the assignment, that property 
being claimed by the defendant independently of 
either wiU. — Jmies v. Goodrich, 10 Sim. 327. 

Where probate of administration has been 
granted by the Ecclesiastical Court, a receiver 
will not be appointed, pending litigation to recall 
probate, or grant of administration, unless a 
special case be made out for such appointment. 
— Rendall v. Rendall, 1 Hare, 152. 

Where no probate or administration has been 
granted, it is, of course, to appoint a receiver, 
pending a bona fide litigation in the Ecclesiastical 
Court, to determine the right to probate or ad- 
ministration, unless a special case can be made 
for refusing such appointment. — Id. 

The fact that the litigation in the Ecclesiastical 
Court is on the question of which of two alleged 
wills shall be admitted to probate, and that the 
defendant in the suit in equity is named executor 
in both wills, is not a ground for refusing to 
appoint a receiver. — Id. 

Lessee for years, demised the lands for his 
entire term, with the usual powers of distress 
and entry, and the rent having become in arrear, 
he filed a bill for a receiver, and moved upon the 
answer accordingly. The application was refused, 
the court doubting whether the bill could be 
sustained, as the plaintiff had a remedy at law.— 
Cremen v. Bawkes, 2 Jon. & L. 674. 

A motion for a receiver, will not be granted 
upon an equity appearing in the answer, which 
is not relied on in the bill. — Id. 

The court would not, at the instance of a lay 
impropriator, appoint a receiver for payment of 
tithe rent-charge, upon an affidavit merely stating 
that he was the lay impropriator of the parish, 
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when it appeared that his title to the tithes had 
been, and still was, contested by the parishioners, 
and the only payment he had obtained out of the 
lands of the respondent was by the hands of the 
receiver of the court, appointed in the suit of a 
third person, — Greville v. Fleming, 2 Jon, & L. 
335. 

A testator, by a will of 1805, gave to K., one 
of the plaintiffs, an annuity of £300, and by a 
subsequent will of 1805, revoking the former will, 
he devised to the same plaintiff an annuity of 
£600 per annum. The will of 1805, was ad- 
mitted to be valid, but the will of 1812, having 
been impeached, a suit was instituted to establish 
it. Semite : That R., the annuitant, notwith- 
standing that in any event she was entitled to 
an annuity of £300, was not entitled to an order 
that the receiver in the cause should pay her out 
of the rents of the estate the annuity of £300. 

It is not the course of the court to pay annuities, 
charged upon incumbered property, pending the 
the litigation. — D'Aton v. Lord Trimleston, 2 
Dru. & W. 531. 

B. was declared an insolvent in 1818, and 
assignees were appointed. They never acted, and 
B. remained in the undisturbed possession of all 
his estates and effects. The plaintiff, who in 1818, 
was one of B.'s creditors, in the year 1840, ob- 
tained an order from the Insolvent Court, re- 
moving the surviving assignee, and appointing 
himself the sole assignee of B. and thereupon he 
filed a bill against B. and the former assignee for 
an account. An order for a receiver upon answer 
having been obtained at the Bolls i^Held, upon 
appeal, notwithstanding the appointment of the 
plaintiff as assignee by the Insolvent Court, as to 
the existence of any debt due by the insolvent 
was positively denied by the answer, that the 
order ioi the receiver could not be supported. — 
Fogarty v. Bourke, 2 Dru. & W. 680. 

In the Court of Chancery, where a petition is 
presented for a receiver by a judgment creditor, 
under the provisions of the 6 & 6 Will. 4, c. 56, 
the affidavit io verify need not state separately 
the sum due for principal, for interest, and for 
costs, on foot of the judgment. Where, the peti- 
tion sought to appoint a receiver over lands in a 
portion of which only it subsequently appeared 
that the respondent had any estate, and that very 
obscurely, the court, under the circumstances, 
would not make absolute the conditional order 
which had been obtained. — Graydon v. Tredenniek, 
1 Dru. & Wal. 316. 

The court refused to grant a receiver under the 

5 & 6 Will. 4, c, 65, where the application was 
founded on a judgment recovered in 1806, and 
revived in 1814, when an elegit issued, but upon 
which no further proceedings had been taken 
since that period. — Mahon v. Fitzgibbon, 1 Dru, 

6 W. 661. 

A receiver will not be extended to the matter 
of petition under the Sheriffs Act over a chattel 
interest, although the receiver had been appointed 
in a cause. — Cashen v. Hayes, 1 Jon, & Ca. 103. 

A purchaser, without notice of a prior judg- 
ment, took at the time of the purchase, an assign- 
ment to a trustee for himself of an outstanding 
mortgage. Prior to the judgment upon the peti- 
tion of the judgment creditor, under the 6 & 6 
Will. 4, c. 55, the court refused to appoint a re- 
ceiver. — Chapman v. Dunbar, Fl. & K. 86, 

VII, 3, Aa Against Executors and Trustees, 
A. and B. were trustees and executors. A. 
paid more than he received, in the expectation of 



re-payment out of a mortgage forming part of the 
assets. A. died, and B. refused to act in an 
administration suit ; a receiver of the mortgage 
was appointed against the representatives of A. 
— Palmer v. Wright, 10 Beav. 234. 

A husband contracted for a lease of some 
premises, and he afterwards induced the trustees 
of his marriage settlement, who held monies for 
the separate use of his wife, without power of 
anticipation, to act in breach of their trust, and 
to purchase the property. The property was 
conveyed to the trustees, and by a deed executed 
by the husband and wife, it was declared that it 
should be held for their indemnity, and in the 
trusts of the settlement. The husband laid out 
very considerable sums of money in building 
and repairs, and, with the consent of his wife, 
was permitted to receive the rents. After some 
years disputes arose ; the trustees insisted on 
receiving the rents, and proceeded at law to 
enforce their rights, whereupon the husband 
filed a bill against the trustees and his wife, 
claiming a lease under the agreement, and asking 
for a sale of the property, and for the application 
of the produce-^first, in replacement of the trust 
funds, and, afterwards, in reimbursing the 
plaintiff his outlay. A motion for a receiver 
was refused with costs. — Wiles v. Coiner, 9 Beav. 
294. 

Keceiver -refused, though as between parties 
who had stood in the relative situation of cestui 
que trust and trustee, and though the latter, 
against whom the receiver was prayed, admitted 
that he had purchased the trust property. The 
ground of the decision being, though the case 
was one of suspicion, that the court could not 
interfere till the purchase deed was actually set 
aside. — George v. Evans, 4 Y. & C. 211. 

A case laid before counsel on behalf of the 
defendant, which has been produced for the in- 
spection of the plaintiif, under the usual order, 
may be read in support of the plaintiff's motion 
for a receiver. — Id. 

Keceiver of a West India estate applied for, by 
one of the parties entitled to a charge thereon, 
against the trustee, refused, notwithstanding 
the estate was depreciated in value, and incum- 
brances thereon were increasing, the management 
of the trustee not appearing to be improper,^ 
Barkley v. Lord Beay, 2 Hare, 308. 

On the marriage of Sir N. and Lady G., two 
settlements were executed ; by one, a sum of 
stock and estates in W., the lady's property, 
were conveyed to trustees, in trust for her for life, 
with remainder in trust for the children of the 
marriage ; and, by the other. Sir N. granted, out 
bf his estates, a rent-charge to Lady G. for life. 
iShe, after her husband's death, fraudulently ob- 
tained a transfer of the stock, and sold it out, 
and afterwards she assigned her life interest in 
the estates in W., and the rent charge, to A., for 
valuable consideration, but with notice of the 
fraud. Held, that the rents of the estates in W., 
and the rent-charge, were liable to be applied to 
replace the stock ; and a receiver of them was 
granted before answer.-:- WoofZyoti v. Gresley, 
8 Sim. 180. 

A receiver, who had been appointed in conse- 
quence of the misconduct and incapacity of 
trustees under a will, discharged, upon the ap- 
pointment of new trustees by the court. — Bain- 
brigge v. Blair, 3 Beav. 421. 

Where there are several trustees, the disclaimer 
of some of them is not alone a sufficient ground 
fir the appointment of a receiver, without the 
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consent of those who remain, — BroweU v. lieed, 
1 Hare, 434. 

A. being indebted to the plaintiffs in a sum of 
£400, and being entitled to a life estate in certain 
leasehold premises, conveyed by deed of the 21st 
of November, 1837, his life interest therein, to a 
trustee upon trust, " out of the interest, proceeds, 
or annual rent thereof," to pay the head rent to 
which the lands were subject, the premiums of 
ihsurance, on a certain policy of insurance, 
(which A. had effected upon his life, and which 
policy was assigned by a separate deed), and 
also to the said plaintiffs, the said sum of 
£400, with legal interest from the date thereof 
at the rate of £6 by the yeax, until the same 
should be fully paid off and discharged, and 
upon payment thereof, to reconvey the same to 
A. or his assigns. The deed did not contain any 
covenant for payment on the part of A. ; — Held, 
upon the true construction of the deed of Nov., 
1837, that the plaintiffs were not to be considered 
as mortgagees, or entitled to a sale, but only to 
have a receiver and the trusts of the deed carried 
into ezecu^on, under the directions of the court. 
— Taylor v. Emer»on, 4 Dru, & W. 117. 

VII. 4, Over Outstanding Estate, 

A receiver being ^pointed to get in the out- 
standing estate of a testator, the court gave leave 
to a party who was willing to pay a sum due to 
the estate into court to do so, in order to save the 
poundage which would have been incurred if it 
had passed through the hands of the receiver. — 
Haigh v. Grattan, 1 Beav. 201. 

Where the object of a consent is to appoint 
a receiver over outstanding personal estate, the 
amount of the salary should be fixed by the con- 
sent.— £ur£e T. BurJee, Fl. & K. 89. 

VII. 5, Over In/ants' Prciperly, 

It is good ground for the appointment of a 
receiver that an executor and trustee has, by 
omitting to get in the testator's personal estate, 
deprived infant legatees of the maintenance, 
or means of advancement provided for them by 
the •wm.—Rieharda v. Perkins, 3 Y. & C. 299. 

The appointment of a testamentary guardian 
of an infant by his father, does not. under the 
Statute, 12th Ch. 2. c. 24 constitute any objection 
to the appointment of a receiver of the estate of 
the infant. — Gardner v. Blane, 1 Hare, 381. 

Where a tenant held lands under an unstamped 
accepted proposal, which rendered him liable to 
the payment of tithe composition, the court, on 
motion, directed the receiver over the landlord's 
estate, who was a minor, to stamp the same, and 
that the expenses thereof should be allowed to 
him in passing his account. — In the matter of 
Langleys, I Dru & Wal. 252. 

VII. 6, At Against Tenant for Life, 
In 1812, the executors of a receiver applied to 
pass his accounts and pay in the balance. This 
was ordered, but payment was not inade. In 
1841, they were ordered to pay in the balance 
without interest, and it was Held, that they 
could not object the want of assets.— <3«r(fo« v. 
Badeock, 6 Beav. 157. 

A. was appointed receiver, but the solicitor in 
the cause alone acted, and paid over the rents to 
the tenant for life. An incumbrancer compelled 
the receiver to pay the same amount into court, 
and after payment of his claim there remained a 
surplus, which was paid to the tenant for life ; — 



Held, that A. could not on petition obtain repay- 
ment by the tenant for life, or out of the estate. 
—Id. 

A receiver appointed in a cause over a life 
estate, and not discharged upon the death of a 
tenant for life extended to the matter of a petition, 
upon a judgment obtained against the tenant in 
tail.— Vincent v. Going, Fl. & K. 275. 

VII. 7, As Against Tenant m Common, 

A receiver of a moiety of an estate claimed by 
the plaintiff as tenant in common with the de- 
fendant, who was in possession of the whole, 
granted, under the circumstances. — Hargrave v. 
Hargrave, 9 Beav. 649. 

VII. 8, Over Partnership Transactions, 

The Lord Chancellor refused, upon motion, to 
appoint a receiver of a partnership, when the 
question raised was, whether the partnership had 
been dissolved, but directed an issue to try that 
fact. — Fairburn v. Pearson, 2 Mae. & Gor. 144, 

Surviving partners insisted on continuing the 
partnership with the assets of a deceased partner. 
The court thought the representatives of the latter 
entitled to a receiver. — Madgwick v. Wimble, 6 
Beav. 495. 

Difficulties in appointing a receiver of a partner- 
ship upon motion. — Id, 

A receiver of a partnership granted in a case 
where no misconduct in management was alleged, 
on Ae ground that the defendant insisted on a 
legal objection, as destroying all right of his 
partner to a share in the partnership. — Hetle v. 
Hale, 4 Beav. 369, 

VII. 9, When it Bart the Statute ofLimitatuna, 

Though the appointment of a receiver does not 
prevent the bar of the statute from operating 
against a stranger, yet it will serve to prevent, at 
least in this court, time from running in favour 
of a stranger to the suit. — Wrixon v. Viie, i 
Dru. & W. 104. 

Vn. 10, Over Mortgaged Properti/, 

At the hearing of a suit for redemption, the 
court will not, on the application of the de- 
fendant, grant a receiver against the plaintiff, 
the mortgagor in possession, none being prayed 
by the bill. Whether it can be done by petition 
^Quare, — Barlow v. Gaines, 8 Beav. 329. 

Upon a bill of an equitable mortgagee, leave 
was given to serve the defendant, the mor^agor, 
before appearance, with notice of motion for a 
receiver, (the bill not asking for an injunction), 
and the order was made, upon affidavit of service, 
for the appointment of the receiver, with liberty 
to the parties to propose themselves according to 
the notice. — Meadon v. Sealey, 6 Hare, 620. 

Receiver appointed before answer in the case of 

an equitable mortgage by deposit of title deeds. 

Aberdeen V, Chitty, SY, & C, 379, 

At the instance of a mortgagee of a West India 
estate, a receiver and manager had been appointed : 
^Held, that he was not entitled to the produce of 
crops served and shipped to the consignee of the 
mortgagor prior to the appointment, although 
there had been no conversion prior to that 
time. — Codrington v. Johnstone, 1 Beav. 620. 

A mortgagor having only a life interest in the 
mortgaged premises, and a mortgagee having a 
charge both on the life interest and on the interest 
in remainder, by a joint deed, appoint a receiver, 
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■who ia directed to pay certain debts, expenses, 
and the charge on the life interest, and to keep 
down the interest on the residue. The mortgagee 
dies, and afterwards the mortgagor. The receiver 
continues in receipt of the rents and profits after 
the death of the mortgagor, and pays some part 
of the rents to the representatives of the mort- 
gagee:— Held, that upon the construction of the 
deed, the possession of the receiver was not in 
the possession of the mortftagee, but there was 
ground for an enquiry whether the representative 
of the mortgagee had, by any acts, constituted 
the receiver her agent exclusively. — Jonea v. 
Smith, 1 Hare, 43. 



KECOGNIZANCE. 
See Pk. Receiver. 

The sureties in a committee's recognizance, 
the condition of which was, that the committee 
should obey the orders of the Lord Chancellor 
■with respect to the lunatic's estate : — Held, liable 
on the default of the committee, not only for the 
balance reported due from him on his accounts, 
but also for the costs of the proceedings subse- 
quently taken against him for the purpose of en- 
forcing payment of such balance, although the 
sureties had no notice of the default of their 
principal until after their proceedings had been 
taken. — In re Lockey, 1 Phil. 509. 

Where, in pursuance of an order, " that the 
plaintiff should give security, by recognizanoa, in 
the sum of £827, being the sum stated in The 
answer of the defendant to be due for rent," a 
recognizance was entered into, reciting the order, 
but by mistake, conditioned for the payment of 
such sum as should be decreed for mesne rates. 
The court, to enable the defendants to put the 
recognizance in suit against the sureties, made 
an order that the plaintiffs should pay the sum of 
£827 as and for the mestie rates of the lands in 
the pleadings mentioned. — O'Leary v. Purcell, 
PI. & K. 126. 

The court will not appoint a receiver under 
the 11 & 12 Geo. 3, c. 10, where the mortgage is 
impeached upon probabable grounds, but the 
mere impeachment of the mortgage is not suffi- 
cient cause against the appointment of a receiver, 
under that statute. — Cosgrave v. Gannon, PI. 
& K., 228. 
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Form of.— 93rd Gen. Ord., 8th May, 1845, 
Beav. ed. 319. 

Only one replication to be filed, and thereupon 
cause to be deemed at issue. — 93rd Gen. Ord., 
8th May, 1845, Beav. ed. 319. 

The plaintiff not obtaining an order for leave 
to amend his bill must either file his replication, 
or set down the cause to be he^rd on bill and 
answer, within four weeks after the last answer 
is deemed sufficient. — 16th Gen, Ord., Ajt. 37, 
Id. Beav. ed. 288. 

Where the plaintiff amends his bill, without 
lequiring an answer to the amendments, and a 
defendant within eight days after service of the 
notice of the filing of the amended bill, serves a 
■warrant for further time to answer the amend- 



ments, but the master refuses to grant such fur- 
ther time, the plaintiff is, ■within fourteen days 
after such refusal, either to file his replication 
or set down the bill to be heard on biU and an- 
swer.— Jd., Art. 40, Beav, ed. 289. 

If a defendant puts in an answer to amendments 
to which the plaintiff has not required an answer, 
the plaintiff must, within fourteen days after the 
filing of such answer, either file his replication 
or set down the cause to be heard on bill and 
answer, unless, in the meantime, he obtains a 
special order from the court, for leave to except 
to such answer or to amend the bill. — Id., Art, 41, 
Beav. ed. 290. 

Notice of filing replication to be given to oppo- 
site party.— 23rd Gen. Ord., 26th Oct. 1842. 
Beav. ed. 216. 

Where, prior to the Orders of 1845, a replica- 
tion only in the old form has been filed, a replica- 
tion in the ne^w form, mentioned in the 93rd 
Order, may be regularly filed, for the purpose of 
putting the cause at issue ; but, aecus, where a 
subpoena to rejoin has been served prior to these 
new orders. — Wheatley y. Wheatley, 7 Beav. 577. 

In a suit by a, legatee claiming several legacies, 
under the will and codicils of the testator, against 
the executor, naming as a defendant another 
legatee, yyho, under one construction of a bequest, 
would be entitled to an interest in one of the 
legacies claimed by the plaintiiTs. The plaintifls 
alleged^ by their bill, that the other legatee so 
named as a defendant, was out of the jurisdiction, 
but did not prove it, and upon motions ex parte, 
supported by affidavits, that such other legatee 
could not be found to be served with process, 
obtained leave to file his replication, and after- 
wards to' set down the cause against the de- 
fendants who had appeared and answered. At 
the hearing, the absence of the other legatee was 
urged, by the executor, as a preliminary objection 
to the hearing of the cause ; but the court heard 
the cause upon the question of the construction 
of the bequests in which the absent legatee was 
not interested, and reserved the consideration 
of the question as to the bequest in ■which it was 
suggested that the absent party had an interest, 
directing that legacy to be brought into court, 
and also directing an inquiry before the mastor, 
whether the absent party was out of the juris- 
diction. — Mores v. Mores, 6 Hare, 125. 

The omission, by a party, to serve notice ac- 
cording to the 23rd General Order of October, 
1842, of filing replication, plea, demurrer, &c., 
on the opposite party, on the same day that the 
replication, plea, demurrer, &c., is filed, will, in 
ordinary cases, be corrected, not by rendering the 
replication, plea, demurrer, &c. inoperative, or 
taking it off the file for irregularity, but by ex- 
tending the time allowed to the opposite party 
for taking the next step in the cause, so as to 
give him the benefit of the time which he would 
other^wise lose by the delay in the service. — 
Wright v. Angle, 6 Hare, 107. 

After replication had been filed, the defendant 
became entitled to move to dismiss the bill, 
before the Orders of May, 1845, came into ope- 
ration. On motion, afterwards, leave was given 
to the plaintiff to file a replication under the new 
orders within a week, and if not, the bill to be 
dismissed. — Brandt v. Epps, 4 Hare, 343. 

The court will not, as of course, or except 
in cases of necessity, give the plaintiff leave 
under the reservation, in the 93rd Order of May, 
1845, to file more than one replication in the 
same cause. — Stinton v. Taylor, 4 Hare, 608. 

The exclusion of the time of vacation from the 
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computation of time foT filing replications in the 
4th Article of the 14th Order of May, 1846, does 
not apply to the (in^e for.filinp rep^cations gene- 
rally, but onl^ to the! tiitafefciif:filing replications 
under the exigency of the 41st Article of the 
16th Order of May, 1845.— Irf. 

Where a plaintiJBf had, by mistake, siihmitted to 
an order, limiting him to a time for tiling his 
replication, as against some defendants, the 
court refused on a, motion, ex parte, to give him 
liberty to ^le anotiier replication against the 
other defendants, but permitted him to move on 
notice, for leave to withdraw the replication, or 
that publication might be enlarged. — Id. 

Keplication filed in July, 1845 ; in November 
following, the defendant moved to dismiss, after 
notice served — but before motion made, plaintiff 
filed subpoena to rejoin : — Held, that though the 
replication ' was .filed bpfpre the New Orders of 
May, 1845, took effect, the filing oif a subpoena to 
rejoin was a nullity, under- the 93rd of those 
orders ; but the court refused to grant the motion, 
and ordered a fresh replication to be filed without 
delay —ioiteffiv. fi'&w,' 13 Sim. 492. " - - ■ 

Replication was filed before the Orders of May, 
1845, took effect, flo . proceeding -having been 
taken within three terms after replication filed, 
the defendant moved to dismiss according to the 
old practice. The New Orders of May, 1846, 
having come into operation in the meantime, the 
court ordered the plaintiff to file a fresh replica- 
tion. — Routle^ffe y. Gibson, 13 Sim. 493. 

A cause stbod over, with liberty to amend by 
adding parties. The plaintiffs too^ out adminis- 
tration to those parties, and stated so by amend- 
ment. The defendants by their answer then 
objected that the amendments had been impro- 
perly made. The plaintiffs afterwards' filed- a 
second replication: — Held, that the defendants 
were not entitled to haye the second replicatipn 
taken off the file, unless they waived their 
objection to the amendment — James v. James, 4 
Beav. 678. 

Where a plaintiff files a replication after being 
served with notice of motion to dismiss, but 
before the motion is made, no order ought to be 
made on the motion, except for the plaintiff to 
pay the costs of it. — Corporation of Dartmouth v. 
Holdsworth, 9 Sim. 383. 



n. — WiTHDBAWAL OP, 

Special applications to withdraw replication, or 
amend, to be determined by master. — 20th Gen. 
Ord., 21st Dec, 1833, Beav. ed. 50. 



EIGHT TO BEGIN. 

The only exception to the rule that the appel- 
lant is entitled to begin is, where a defendant 
appeals fi'om the whole of a decree, — Roberts v. 
Marchant, 1 Phil. 370. 

At the hearing of a petition and counter-peti- 
tion in lunacy, the one praying the confirmation 
of the Commissioner's Keport, and the other 
simply opposing it, the counsel for the first 
petition is entitled to begin. — In re Princess 
Bariatinsky, 1 Phil. 442. 

A petition to confirm the Master's Report, in 
lunacy, and a cross petition in the nature of 
exceptions to it, coming on to be heard together : 



— Held, (overruling In re Bariatinsky), that the 
counsel for the cross-petition ought to begin, — 
In re Townsen^, J Phil. 804. 

A defendant taking exceptions to the Master's 
Report, and presenting a petition of re-hearing, 
has the right to begin. — Pringle v. Crookes, 7 
Beav. 267. 

On an' appeal from an order allowing a de- 
murrer to the whole bill, the plaintiff is entitled 
to begin, — Att. Gen. y. Aapinall, i Myl. & Cr. 

Wlief e a cause is set down upon an objection 
for. want of parties, the defendant begins.— Att, 
Gen. V. Gardner, 2 CoU.C. p. 664. 

■Vyhere A. preswits a .petition of appeal, and B. 
presents a counter-petition, praying that the 
fonner may be dismissed as incompetent, B. is 
entitled to begin on the argument as to the com- 
petency of the appeal. — Gray r. Forbes, 6 Clk. 
& Fin. 359. 



REPORT. 

See Pb. Master. 

REVIVOR. 

See Abatement and JlEvrvoE. — Pb. Abate- 
ment AND Revivoe. — Pl. and Pk. Bill op 
Revitob. 
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I.— Rights and Liabilities op Purchasers. 

A testator having directed his real estates to 
be sold, the decree in a suit for the performance 
of the trusts of his will directed the master to 
enquire and state what estates passed by the will, 
and tliat all the estates which the master should 
find to have passed, should be sold, with his 
approbation. The master having ascertained 
from a state of facts laid before him what estates 
passed, proceeded to sell them. The purchaser 
objected to the title, because the master had not 
made any report, in pursuance of the first direc- 
tion in the decree ; but it being the practice of 
the masters in such a case, to sell before they 
make any report, the objection was overruled,^ 
Dykes v. Taylor, 16 Sim. 563. 

Upon the motion of B., the court ordered that 
upon his paying the purchase money into court 
he should be substituted as purchaser in the 
place of A., and that A, thereupon should be 
discharged from his purchase. B. having omitted 
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to draw up the order, the plaintiffs in the cause 
did so, and caused a direction to be inserted for 
payment of the purchase money by B., within 
twelve days after service of the ord,er, in which 
form (after notice toB. to atfend'at the iSegis- 
trar's Office), the order was passed. On the 
motion of.B., the court discharged the order with 
<ipsU.— Miller y. Smith, 6 Hare, 609. 

Where the sale is under a decree of the court, 
the granting parties do not fill the character of 
vendors within the exception of 1 Will. 4, c. 60, 
s. 18 In re Belcher, 3 Jon. & L. 265. 

Semble : It is not the rule of this court that an 
estate cannot be sold until the cause comes 
back for further directions. — Lynch v. Joyce, 3 
Dru, & W. 349. : ' 

The pvtrchaser of an estate, j)«»- auter o<e, sold 
under a decree of the Court of Chancery :— Held, 
not entitled to be discharged from his purchase, 
where the sole cestui que vie died, sub^^equently 
to the bidding, and before the Master's Report 
could have been confirmed, according to the 
practice of the court. — Vesey v. Elwood, 3 Dru. 
& W. 74 ; 2 Con. & L. 47. - j 

Where a. life estate was sold under a decree, 
and the tenant for life died subsequently to the 
lodgment of the one-fourth ' <nf the purchase- 
money, and the obtaining of the rule nisi, but 
prior to the confirmation of the sale : — Held, 
that the contract was not complete until the sa.le 
was confirmed by the order of cpiirt, and the 
purchaser was not bound to complete his pur- 
chase. — Vincent v. Going, 3 t5ru. StW. 75. 

When the purchaser of an interest, sold under 
a decree of the court, thereby acquires infor- 
mation as to a supposed defect in the title of that 
interest, and improperly avails himself of those 
means of information by purchasing the estate 
of the person who alone Could have taken advan- 
tage of the supposed defect, such purchaser will 
not be allowed the benefit of the rule as to doubt- 
ful titles. — Sheppard v. Doolan, 3Dru. & W. 1. 

Semble: If a man sells lands which are subject 
to specialty debts, this court will presume that 
the purchase money is to be applied to the dis- 
charge of those debts, and that the sale is made 
with that view, and the purchaser will be dis- 
charged.^ — Shaw V. Higgins, 2 Dru. & W. 336. 

Where a purchaser having lodged the one- 
fourth of his purchase-money, refused to lodge 
the three-fourths iihless the abstract of title were 
first delivered to him, and no report of good title 
had been obtained ; upon motion by the plaintiff 
that the lands should be resold and the one- 
fourth forfeited :— Held, Firet, that the purchaser 
was not entitled to the abstract : — Held, further, 
that no report of good title having been had the 
one-fourth could not be forfeited. Semble : if a 
report of good title had been had, the proper 
motion would have been, that the lands should 
be resold, the one-fourth to remain as a security 
to indemnify the estate from all loss and costs 
attending the resale. — Warren v. Bateman, Fl. 
& K. 189. 

A purchaser, who having lodged one-fourth 
only of his purchase money, was discharged upon 
a report of a bad title: — Held, entitled to the 
costs incurred by him in investigating the title, 
but not to interest on the one-fourth. — Feely v. 
Kilkenny, Fi. & K. 456. 

A purchaser discharged upon a resale under an 
order opening the biddings, is not entitled 
against the plaintiff, or his solicitor, to the costs 
which he may have incurred in investigating the 
title, there not having been any reference to the 



master to report as to title, — Sullivan v. Bayly, 

The purchaser of lands, sold under a decree, 
held to be entitled to a map and survey of them, 
prepared during the prc^ess of, and for the pur- 
poses of the cause. — Jepson v. Minton, Fl & K. 95. 

Where an estate for life was sold under a 
decree, and the tenant for life died subsequent to 
the lodgment of one-fourth of the purchase- 
money, and to the obtaining the rule nisi, but 
prior to the confirmation of the sale : — Held, 
that that purchaser was bound to complete his 
purchase. — Vincent v. Going, Fl. & K. 250. 



II. — CoNPiKMiNG Sale, 

A plaintiff may obtain the order absolute, to 
confirm a sale under the court, though the order 
nisi has been obtained by the purchaser, but the 
applicatiori was, in this cape, refused on the ground 
of there having been great laches on the part of 
the plaintiff. — Li^etler v. Smith, 6 Bear. 377. 



III. — Carriage op SaliS. 

Under a deiree directing the sale of an estate, 
but not directing by whom the sale shall be con- 
ducted, the master is not bound to give the 
conduct of the Sale to the plaintiff, but may, in 
his dis'clretioin, i( he considers it more beneficial to 
the estate, give the conduct of the sale to other 
parties. Grounds on which the conduct of a 
sale, un^er the decree, of the court, may properly 
be given to parties other than the plaintiff. — 
Dixon V. Pyner, 7 Harej 331. 

When a plaintiff obtains liberty to bid, the 
management of the sale will be taken from his 
solicitor. — Drought v. Jones, Fl. & K. 316. 



IV.— Ee-Saie. 



An estate, sold under a decree, was knocked 
down to the solicitor of a mortgagee, who was 
not a party to the suit, but consented to the sale. 
A motion, by the solicitor, to be discharged from 
his purchase, on the ground that he retracted his 
bidding before the hammer fell, was refused, with 
costs. — Freer v. Rimner, 14 Sim. 391. 

A party to a suit, who was also a solicitor, 
and had the conduct of a sale decreed by the 
court, purchased at the sale, under a feigned 
name. The court, after the purchase had been 
confirmed, ordered the estate to be again offered 
for sale, at the price at which the party had 
purchased it, and if there should be no higher 
bidder, the party to be held to his purchase..^ 
Sidny v. Ranger, 12 Sim. 1 18. 

E. B., one of several defendants, having pur- 
chased an estate sold under the decree, for £810, 
without having obtained leave to bid, another de- 
fendant moved that the estate might be again put 
up to sale at £810, and if it should fetch more, 
that the sale to E. B. might be set aside, and that 
he might pay the expenses of the re-sale, and the 
costs of the motion. The court refused the appli- 
cation, but without costs. — Elteorthy v. Billing, 
10 Sim. 98. 



V. — ^Irbequlaiiitt in Proceedings. 

Where property is sold under a decree, and 
there is jurisdiction to sell, mere iiregularities 
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and errors in the proceedings will not invalidate 
the sale, or prevent a good title from being 
made under the decree. — Calvert v. Godfrey, 
6 Beav. 97. 

It is irregular to confirm the Master's report, 
approving of a contract for sale of ^n estate 
being carried into fefBSct, by a petition of course, 
•with the consent of the clerks in court of all 
parties. Such a report ought to be confirmed by 
a special petition stating all the facts, — Bailey v. 
Todd, 1 Beav. 95. 



VI.— Who Mjvy Bid. 



Order giving legal mortgagee leave to bid, 
made after the sale, nunc pro tunc, — Ex pgrte 
Yark, 3M. D. & D. 329. . ', 

The costs of a^ application of a mortgagee for 
leave to bid ^t a' sale, will not be allowed out of 
the proceeds unless the assignees consent. — Anon, 
3 M. D. & D. 339. 



VII, — Setting Aside Sale. 

Principles upon which a court of equity acts 
in setting aside a sale had under a decree. IJpon 
a bill filed by a remainder man in tail, to set 
aside a sale, had under the decree of the court, 
in a suit by a judgment creditor tq carry the 
trusts of a will mto execution, and for ah ad- 
ministration of the estate of the testator, on the 
ground of error and irregularities in the pro- 
ceedings and fraud in sale. The court being of 
opinion that there was no fraud in the sale to 
which the purchaser was a party, though he had 
unwarily, but not fraudiJently, lent himself to 
certain acts of the tenant for life, whereby the 
estate was sold for payment of interest, which 
was properly payable by the tenant for life, and 
that the estate had been sold at its full value : — 
Held, that the following were not grounds upon 
which the sale ought to be set aside.^-First — The 
answer of the plaintiff's grandfather, who was 
tenant for life of the land next in remainder after 
the death of the first tenant for life, without 
issue male, was filed as if signed by him, whereas 
he was out of the jurisdiction at the time, and 
the answer was not signed by him, and no order 
was obtained for liberty to file his answer, without 
signature. — Secondly — No account was taken of 
the rents of the real estate, due at the death of 
the testator, and which formed part of his per- 
sonal estate. — Thirdly — ^No account was t^en 
of the rents of the real estate, received by the 
tenant for life, since the death of the testator, or 
how the same had been applied. — Fourthly — 
Interest at the rate of 6 per cent, was reported 
and decreed, upon incumbrances, which carried 
interest at the rate of 5 per cent. only. — Fifthly 
— Principal suras were reported and decreed to 
be paid out of the produce of the sale, some of 
which had been paid off by the testator, and 
others were not debts of the testator or incum- 
brances upon the lands sold. — Sixthly — ^The first 
tenant in tail before the court, was a minor, aud 
by consent, it was decreed that the lands should 
be sold, iji case of non-payment of the sums 
decreed, in three months, instead of six months, 
the usual time. — Seventhly -No day was given 
to the minor to shew cause against me decree — 
Eightly — ^The tenant for life had, prior to the 
filing of the bill, contracted with the purchaser, 
for the sale, to him, of the lands, at a stipulated 
price, and the bill was in reality filed to enable 



the parties to carry that contract into execution, 
— Ninthly— There was no real competition at the 
sales under the decree, but the sales were so 
arranged, that the lands were sold to the pur- 
chaser at the stipulated price. — ^Tenthly — The 
purchaser having, pursuant to his contract with 
the tenant for life, bought up incumbrances 
affecting the estate, a report was, with his con- 
sent, taken, finding that a large arrear of interest 
was due to him on the incumbrances, the whole 
of which was decreed to be paid, and was paid 
out of the produce of the sale, though part of it 
had been, before the report was made, paid by 
the tenant for life to the purchaser. — Eleventh — 
Interest reported upon incumbrances vested in 
the purchaser, was, at the request of the tenant 
for life, suffered by the purchaser to run in arrear, 
the tenant for life, in consideration of such in- 
dulgence, paying interest on such interest. — 
Twelfthly — No provision was made by the decree 
to make the life estate of the tenant for life 
recoup tlie inheritance for the interest paid out 
of the produce of the sale, which ought pro- 
perly to have been paid by the tenant for life.^ 
Thirteenth — A tenant in tail, nearer than any 
before the court, who came in ease after the sale 
and before the conveyance, was not made a party 
to the suit. — Fourteenth— Tlie plaintiff having 
died before the conveyance, the purchaser bought 
up her demand and the benefit of the decree, 
but did not revive the suit ; and references and 
reports having relation to the sale of the estate, 
were, at the instance of the purchaser, made in 
the abated cause, — Bowen y. Evans, 1 Jon, & L. 
178. 

If the court caii do justice to the persons 
claiming under the settlement, and, at the same 
time, support the sale, that is the measure of 
equity which ought to be administered.— /rf. 

The purchaser having lent himself to the 
transaction unwarily, though not fraiidulently, 
was made responsible for the amount of interest 
improperly thrown upon the inheritance. — Id. 

In 1794, lands were decreed to be sold. In 
1802, the tenant for life, and the trustees for 
sale, contracted, out of court, to sell the lands at 
a certain price. Upon a bill filed in 1842, by a 
remainder man in tail, the court set aside the 
sale and directed the contract to be cancelled, 
the sale never having been completed by the 
execution of a conveyance. — Id. 

A remainder man may, during the life of the 
tenant for life, file a bill to impeach a sale under 
a decree, but he is not barred by laches, if he 
wait until the death of the tenant for life.— 7rf. 

Principles on which the court acts, in suits 
to impeach purchases made under a decree of a 
court of equity. — Thornhill v. Glover, 3 Dru. 
& W. 915. 

Sale under a decree, in trust, as to part, for 
the receiver, set aside after confirmation. A 
receiver cannot, without special leave of the 
court, become the purchaser of lands over which 
he is receiver.— .4toe» v. Bond, Fl, & K, 196. 



VIII. — Biddings. 



On opening the biddings in the case of property 
held for lives, the court imposed the condition, 
that the party opening should be bound by his 

offer, if no better bidding could be enforced 

Walond v. Walond, 8 Beav. 352. 

A purchaser under the court died before con- 
firmation of the report :— Held, that it was not 
necessary to serve his heirs with notice of an 
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application to open the biddings. — Tempter v. 
Sweet, 8 Beav. 464. 

Biddings opened oh an advaiice Of £60 to 
£430.— SouwT. Boura, ISgiih.'lSS. '_ ' 

The court declined to open biddings upon an 
advance, under £10 per cent. — Holroydv, Wyatt, 
2 CoU. C. C. 537. 

Four Ibts-'were sold for £610, £60, £20, and 
£20, severally to the s^me person. The court 
opened the biddings on ah advance of £160, on 
£710, thewhole amount of the sales, but Would 
not order the "lots to be re-sold in one lot. — 
Warde v. Cd6ke;% SiWr. 87. ' .„,:",, 

Purchaser who had tapplied to 6pen th^ bid- 
dings, and upon a re-sale was outbid, allowed, 
under the special' circumstances of the case, 
interest on hi^ deposit, a'a well as the costs of the 
le-sile, and of his applfcation to the court. — 
Filder v. BelUngham, 1 Coll. C. C. 426. 

Biddings ordered to be opened on an advance 
of £80, oh £l76:^(^nell\. Hardig, 3 Yl Si. C. 
677. : 

On a sale under the fiat, of premises' mortgaged 
by the bahkrupt, leave given to the dssighe^s. to 
fix such ' rfeserV'ed bidding; as the opinmissloner 
might appproVd of. — £x parte Ldekinglon, 3 
M. D. & p. 331. 

The master may in the exercise of a sound dis- 
cretion, refuse to, declare the highest bidder to be 
tenant of landfe,'set u^i to be let under the conri ; 
but where the master did not defclate the highest 
bidder to be the tenant, the court, upon the ap- 
plication, of the bidder, reviewed th^ circum- 
stances of the case, and declared him' tfl'b0 tenant 
at the rent offered by him. — In re Costelh, 2 Jon. 
&L. 244."-" "; ' ' '■■"' ■ , ■' 



IX. — Conditions or. 

The court will, in proper cases, refer it to the 
Eemembrancer to settle conditions qf sale. — Ben- 
net V. Beamish, 1 Jon. & Ca. 178. ""' ' / 
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SEQUESTRATION. 

Sequestration to issue, on Sheriff's return of non 
est inventus, to an attachment for want of answer. 
— 9th Gen. Ord., 26th August, 1841, Beav. ed. 165. 

Court, on making decree pro confesso, may 
order receiver or sequestration. — 84th Gen. Ord., 
8th May, 1845, Beav. ed. 313. 

Receiver and sequestrator under decree, pro 
confesso, not to act without leave of the court.^ 
88th Gen. Ord., Beav. ed. 316. 

A sequestration having issued against a de- 
fendant who was entitled to reversionary interest 
in stock standing in the name of the Aocountant- 
General in another cause, the court gave the 
sequestrators liberty to sell that interest. — 
Cowper V. Taylor, 16 Sim. 314. 

A sequestration on mesne process, will. in a 
proper case be executed, and the court will direct 
the tenants to attorn to the sequestrators ; but 
will not, until the amount of the costs is ascer- 



tained, nor except for the purpose of paying such 
ascertained amount of costs, direct the sale of 
goods seized under the sequestration, even though 
the value of the goods be gradijsiUy absorbed by 
the expenses of keeping thein.— poMsmitt v. 
Go WsmJ^A, 5 Hare, 123, ' ' ' 

A defendant, against ^whdni a sequestration 
had issued, was entitled to a rejit charge issuing 
out of the estate of A. B., With j)Ower of distress ; 
the reni eh*ge beUg in arrear, was claimed both 
by the sequestrators and the defendant. A. B. 
offered to pay the arrears to the sequestrators, on 
being indemnified, but, Xia, protection having 
been afforded ' tier, she pfiid over the arrears to 
the defendant, -^ho threatened to distrain. Held, 
that A. B. was entitled tti probation, a?^4'that an 
application ought to havfe been niad^ tpthe court 
for an order for her to pay ; and'thSt, under the 
circuiBsjiances, she was not liable to repay the 
amount tft the sequestrators. — Wilsony. Metcalfe. 
1 Beav. 263. ' 

Choses in action are subject to the process of 
sequestration. In a clear and simple case, a 
sequestratim may be: made effipctiye, in respect 
of choses is action, by an 6rder only, or a volun- 
tary payment may be protected; in other 
cases, it may be necessary to resort to an action 
or suit, under the^ireption of the court,— /d. 

Ofder 4ft?,de f6C payihent to sequestrators, bv a 
party out of whose estate the same was issuing, 
of a rent chatge payable to the p0rson whose 
estate Was seqiieStrated.-r- Wihon v. Metcalfe. 1 
Beav. 270. ' ; "^ 

Wherfe a sequestrator obtains possession of 
property, as belonging jtp the party against whom 
the process issiied, ^nd such property is claimed 
by a third persoii, the mode of trying' the right is 
in the discretion of the, court. — Emprinqham v. 
SAorU, 3 Hare, 461; 

A writ 'of sequestratiqn attaches the future 
profits only, and does not affect the arrears which 
have accrued before the writ issued. A general 
demurrer will be allowed when one of several 
co-plaintiffs has no interest in the subject matter 
of theSttit. Quaire: Ought this objection to prevail 
if made Only at the hearing. — £aan v. Heenan. 
Fl. &K. 39. 
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Affidavits filed for the purpose nf proving the 
service of a subpoena upon any defendant, are to 
state, when, where, and how the subpoena was 
served, .ind by whom such subpoena was effected. 
—34th Gen. Ord., 8th May, 1845, Beav. ed. 293. 

Service upon a defendant's solicitor of a sub- 
poena to answer an amended bill, or to hear 
judgment, is to be deemed good service'upon the 
party.--36th Gen. Ord., Id., Beav. ed. 294. 

Solicitors to state their names and places of 
business, and " address for service on all pro- 
ceedings.— 17th Gen. Ord., Beav. ed. 213, 

Proceedings not requiring personal service may 
be served upon solicitor. — 19th Gen. Ord Beav 
ed. 214, 
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Party prtbeediAg in petsbn to endorse his 
name, residence, and address, for service on all 
proceedings. — 20th Gen. Ord., Id. 

Service of prooeediTigs on parties suing or de- 
fending in person. — 21st Gen. Ord,, Beav. ed, 
215. ,' ' ' 

Proceedings to be served before eight o'clock in 
the evening, or otherwise to date as of next day. 
—22nd Gen. Ord., Id. 

Service onpersons not parties.— 44th Gen. Ord,, 
3rd April, 1828, fieav. ed. 20. - 

There must be two clear days between the 
service of a notice of motion and the day named 
for hearing the motion, — 16th Gen, Ord., Art. 47, 
8th May, 1845, Beav. cd. 291. 

The purchase-money Of a leasehold interest 
purchased by a railway company, was paid into 
court to an account, " ex parte the company, the 
account of the two lessees," and the dividends 
were ordered to be paid to one lessee-, and the 
executrix of the other. The executrix married : 
—Held, that on a petition for payment of the 
dividends to the husband and the other lessee, it 
was unnecessary to serve the company, and that 
the petitioners having served them^ must pay 
their costs. — ExparteHorderri,Inthenuitter of the 
Grand Junction Raittodp Acts, 2 De G. & S. 263. 

One of three defendants, against whom a de- 
cree, with costs, had been made, being abroad, 
and not likely to return, and his solicitor being 
dead, the court refused to order the Taxing 
Master to proceed with the taxation of costs, 
upon warrants served only on the, solicitor of the 
two other defendants, but ordered^ that service 
at the late residence of the absent defendant, 
where some of his family were still residing, of a 
subpoena to appoint a new attorney, should be 
good service on the defendant, and upon such 
subpcena having been served accordingly, and 
no attorney appointed, the court subsequently 
ordered the Master to pirocced in the pjurty's 
absence. — Gibson v. Ingo, 2 Phil. 402. 

Leave to serve notice of motion upon de- 
fendants before their appearance in the cause, 
does not include also leave to give short notice 
of the motion; and if other than the regular 
period of notice be given, leave for that purpose 
must be obtained, and wiU not be implied from 
the distance of the place of service Held suf- 
ficient.— flari V. Titlk, 6 Hare, 611. 

Notice of an application under the 32nd Order 
of May, 1843, to appoint guardians ad litem, to 
infants whose father was dead, was served at the 
house of the mother and her second husband, 
with whom the infants were residing, Held suf- 
&eient.— Hitch v. Wells, 8 Beav. 576. 

An affidavit of the service of an order of the 
court must state that such order was "duly 
passed and entered." — WilUtls v. Willetta, 6 

Hare, 597. ,..„,.. 

Personal service on a plamtiff (sumg m person) 
of notice of appearance, is regular under the 2l8t 
Order of the 26th of October, 1842 ; where the 
plaintiff has omitted to endorse on the subpoena 
to appear, an address for service, as required by 
the 20th Order of the 26th of October, 1842, 
although an address for service has been endorsed 
on the bm,— Price v. Webb, 2 Hare, 613. 

An order for leave to sue in formd pauperis, 
is not inoperative, although it is not served, where 
there is no mala fides, in withholdmg it, and no 
step has been taken in the cause mconsistent 
with the order.— CAttrcA v. Marsh, 2 Hare, 652. 

Semhle : The same rule applies to orders of 
course generally. — Id, 



Receivers' accounts were passed in the Master's 
Office in the absence of the executor ; the war- 
rants having been regularly served on his clerk 
in court, but not having been forwarded to him, 
the court, under the circumstances, remitted the 
matter to the Master's Office to give the exe- 
cutor an opportunity of stating his objections to 
the accounts. — Otdfield v. Cobbeit, 2 Beav. 444. 



II. — Abroad. 



Where . defendant out of jurisdiction, court 
may order service of subpoena there. — 33rd Gen. 
Ord., Art. 1, 8th May, 1845, Beav. ed. 297. 

Time to appear to be limited by the Order.— 
Id., Art. 2. 

Defendant to be served with copy of; the bill 
as well as with subpoena, — Id,, Art. 3, Beav. ed. 
298. 

An order for leave to serve a party abroadj is 
not irregular on the face of it, merely because 
the affidavit on which- it was obtained, states 
only the place of the party's residence', without 
any other Circumstances to warrant the order.^- 
Blenkinsopp v. Blenkinsopp, 2 Phil. 1. 

Form of the order for service abroad, under 
the 1st and 2nd Articles of the'-33rd General 
Order of May, 1845. — WMtmore v. Rt/an, 4 
Hare, 612. 

The leave of the court is necessary, in order 
to serve personally a party out of the juris- 
diction with notice of a motion in a cause, 
although each party has been served out of Ae 
jurisdiction, under the Stat. 4 & 5 Will. 4, c. 82, 
with the subpoena to appear and answer, and ah 
appearance has been entered for him in the suit 
under that statute. — Green v. Pledger, 3 Hare, 
165. 

If a party in a suit may be served out of the 
jurisdiction, under the Stat. 4 & 5 Will. 4, c. 82^ 
in respect of any part of the subject of the suit, 
the service: is good for all the oUier purposes of 
the suit. — Id. 



in. — Substituted, 



After a decree for specific performance, the sole 
plaintiff died. His personal representatives filed 
a bill of revivor. One of the defendants was sup- 
posed to be in America, but he had not absconded 
within the meaning of the 31st Order of May, 
1845, and his actu^ place of residence was not 
known. Substituted service of the subpoena for 
him to appear to the bill of revivor was allowed 
to be made upon the solicitor who had acted for 
him in the original suit. — Norton v. Hepworth, \ 
Hall & T. 158. 

Where a subpoena to answer an amended bill 
had been served on defendant's solicitor : — Held, 
that an appearance could not be entered by the 
plaintiff for the defendant, under the 29th Order 
of May, 1846.— Sciec« v. Godden, 1 De G. & S. 
126. 

A party having gone abroad to avoid service of 
an order for payment into court, &c., substituted 
service was ordered at the last place of residence, 
and on her solicitor. — Bwlton y. Carpenter, 1 1 
Beav. 33. 

In 1841 a defendant appeared by his Six Clerk, 
and described himself as resident at C. After 
the abolition of the Office of Six Clerk, he stated 
no address for service, as required by the 20th 
General Order of October, 1842, and went to 
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America. An application that service of all pro- 
ceedings at C. should be deenjed good service, 
■was refused,— <-HMjftes v. Wheeler, 11 Beav. 178. 

The oitciimstances that certain solioitors had 
acted as the solicitors of a defendant to a fore- 
closure suit, in several other matters, including a 
suit relating to the estate, -which was the subject 
of the foreclosure suit, and that such defendant 
could not be found, so as to be personally served 
■n'ith a subpoena to answer the bill of foreclosure : 
^-Held, insufficient grounds for ordering sub- 
stituted service on the solicitors to be good 
service on him. — Hurst v. Hurst, 1 De. G. & S. 
694. 

If the court can be satisfied that a defendant 
•who is out of the jurisdiction, has given authority 
to a person within the jurisdiction to act for him 
in the suit, it will order that service of the sub- 
poena to appear and answer on that person shall 
be good service on the defendant, but the evidence 
of agency will be closely scrutinised. — Murray v. 
Vipart, 1 Phil, 521. 

Service of the subpoena, to appear and answer 
a bill of revivor and supplement, upon defendants 
residing out of the jurisdiction (in Italy), ordered 
to be substituted, by service upon the solicitors 
appearing arid acting for such defendants in the 
original suit. — Hart v. Tulk, 6 Hare, 618. 

On a btU to enforce the performance of trusts 
for the sale of estates, part of which had been 
sold, against the trustees, who could not be found ; 
substituted service was ordered on the defendant's 
solicitor, who had acted on his behalf in the 
business of the preparation of the trust deed, and 
of all the sales which had taken place under it. — 
Hornby v. Holmes, i Hare, 306. 

The order on a solicitor for payment to his 
client of a sura found due on taxation requires 
personal service-; but it appearing that the 
solicitor absented himself to avoid service. An 
order for substituted service was made, — /»i re 
Lloyd, 10 'Bearr. 451. 

Substituted service of an injunction ordered.— 
Kirkman v. Honnor, 10 Beav. 400. 

Substituted service of a suqpoena to apppear, 
ordered in case of an infant. — Liane v, Hardwicke, 
6 Beav, 223. 

Substituted service of a subpoena ordered on 
the solicitor of a defendant residing out of the 
jurisdiction. — Cooper y. Wood, 5 Beav. 391. 

The father of infants, before a petition was 
presented by their mother for access to them,, 
&c., under 2 & 3 Vic. c. S4, went with them to 
reside abroad. The court ordered substituted 
service of the petition, but at the hearing de- 
clined to make the order (although the lather 
had filed affidavits, and appeared by counsel), 
because the father and infants were resident 
abroad, and because a suit by the mother for 
restitution of conjugal rights was pending, 
which, if successful, would have the same effect 
as the order prayed. The court will not make 
the order where the wife has left her husband 
without sufficient cause — Semble : That the order 
may be made ex parte, if the necessity of the 
case requires it. — In re Taylor, 11 Sim. 178. 

Substituted service of a subpoena to appear, 
ordered in a creditors' suit, on one who acting as 
the attorney of the executor, and general devisee 
and legatee, resident in India, had obtained ad- 
ministration here, and had entered into receipt of 
the rents of the real estate. — Weymouth v. Lam- 
bert, 3 Beav. 333. 

In 1834, S. employed* B. as his agent and 
solicitor in the matter in question, and B. in that 



capacity corresponded with W. thereon. In 
1843, 8i, who then resided abroad, being in- 
formed that the representative of \V. was about 
to file a bill against him, on the same matter, 
directed that he should be referred to B., in 
whose hands the matter had been ; B. stated that 
he had no authority to appear for S., and was 
not professionally concerned for him : — Held, 
that service on B., of the subpoena to appear and 
answer the bill, could not be substituted for 
service on S. — Webb v. Salmon, 3 Hare, 251. 

In a suit by a shareholder in a banking com- 
pany, to restrain proceedings on, and set aside a 
judgment against, the public officer of the bank. 
The court allowed substituted service of the sub- 
poena upon the attorney at law in the judgment, 
where tjie plaintiff at law was out of the juris- 
diction, although he had not caused a scire faciat 
on the judgment to be issued against the plaintiff 
in equity.— Woodall v. Walker, 3 Hare, 339. 

Where by the custom in India the respondent 
(being a Hindoo woman of rank), could not be 
personally served with an order of revivor, the 
Judicial Committee allowed service to be sub- 
stituted on her dewan, or chief servant. — Clark 
V. Mullick, 3 Mo. 252. 

The 2nd General Order of February, 1839, 
applies to cases, where service has been sub- 
stituted against a defendant, residing out of the 
juiisdiction. — Wise y. The Bishop of Cork, Fl. 
& K. 3S0. 



IV.— Op Copy Bii,t,. 

New process against formal defendants by 
service of copy bill. — 23rd Gen. Ord,, 26th Aug., 
1841, Beav, ed. 171. 

The service of a copy bill, under the 23rd 
Order of Aug., 1841, is to be of no validity if 
not made within twelve weeks from the filing of 
such bill, unless the court shall give leave for 
such service to be made after the expiration of 
such twelve weeks.— 16th Gen. Ord., Art. 2, 
8th May, 1845, Beav. ed. 277. 

Court, after twelve weeks' delay, may permit 
service of copy bill.— 23th Gen. Ord,, Beav. ed. 
294. 

The Lord Chancellor refused to make an order 
for the service of a copy of the bill, under the 
terms of the 23rd Order of the 26th of August, 
1841, upon a defendant in Ireland.— ^Lor^on v. 
Kingston, 2 Mac. & Gor. 139. 

A copy bill was served, without leave, after 
the expiration of twelve weeks. The court, on 
the joint application of the plaintiff and the de- 
fendant, gave liberty to enter a memorandum of 
service. — Vugwelly. Hooper, 10 Beav. 19, 

An affidavit of service of a copy of a bill is 
sufficient, if it omit in the title the name of one 
of the parties, although no process is prayed by 
the bill against such party. — Lay v. PWjwcp, 
1 De G. Se S. 630. 

Service of an office copy of the bill, Held, to 
be good, notwithstanding the interrogating part 
was omitted in the office copy. — Mason v. Best, 
16 Sim. 429. 

All the trustees named in a will having died, 
a bill was filed by one of the cestuis que trust, 
against the others, — the heir of the trustee, who 
died last, and certain persons who had been in 
possession of the estate, praying for an account of 
the rents received by those persons ; for the ap- 
pointment of new trustees ; and, that the estate 
might be conveyed to them by the heir of the 
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trustee who died last. Held, that the oeetuia que 
trust, who were defendants, had been rightly 
served with a copy of the bill, under the 23rd 
General Order of August, l&il.—Johmon v. 
r%icker, 16 Sim. 485. 

Where the time for serving a defendant with 
a copy of the bill has been enlarged, it is not 
necessary to serve the defendant with the order 
enlarging the time. — Fenton V. Clayton, 15 
Sim. 82. 

In a suit by some of the members of a class 
claiming to be entitled, under a conditional 
limitation, by devise in favour of such class, 
agixinst parties who claimed under a recovery 
sutfored of the estate by the first taker under 
the same devise, the other members of the class 
in the same interest as the plaintiSfe, «vho declined 
to become co-plaintiffs, may be served with the 
copy of the bill, under the 29th Order of August, 
1811, and, if they are required to appear and 
anll^er, their cnsts must be paid by the plaintiffs. 
— Abram v. Ward, 6 Hare, 170. 

Whether the court can order substituted service 
of a copy bill, under the 23rd Order of August, 
1841— Qi«<we.— TAomos v. Selby, 9 Beav, 194, 

Where a bill, in a creditor's suit, does not 
pray that the debtor's will may be established 
against his heir at law, it is improper to serve 
the heir with a copy of the bill. — Shakela v. 
Richardson, 2 Coll. C. C, 31. 

To obtain an order to enter a memorandum of 
service of a copy bill, it is not necessary to shew 
by affidavit that no account, &c., is thereby 
prayed, the certificate of counsel of the fact is 
sufficient, — Jones y. Skipibith, 8 Beav. 127. 

Whether a party of unsound mind can be 
proceeded against by service of a copy bill — 
QiuBre. — Pemberton v. Langmare, 8 Beav. 166. 

The Attorney General cannot be proceeded 
against by sei-vice of a copy hill, under the 23vd 
Order of August, 1841. — Christopher v. Cieghom, 
8 Beav. 314. 

Where a suit relates to a wife's separate estate, 
she, as well as her husband, must be served with 
a copy bill. — Salmon v. Green, 8 Beav, 457. 

The prayer that a defendant, on being served 
with a copy of the bill, may be bound by the 
proceedings in the cause, need not be inserted in 
theprayer of process. — S»»8<Av.Gro»e»,14Sim.603. 

Bill by one child entitled with the other chil- 
dren to the residue of real and personal estate, 
against the widow and eldest son of the testator, 
who were the trustees and executor, for the exe- 
cution of the trusts of the will and administra- 
tion of the estate, and praying a receiver. The 
widow claimed a life estate adversely to the 
children : — Held, that the residuary legatees, 
who were defendants, (other than the executor), 
were properly served with a copy of the bill, 
under the 23rd Order of August, 1811. — Davis 
Y. Davis, 4 Hare, 389. 

Held, on a motion for leave to enter a memo- 
randum of service of copy bill, that it is not 
necessary for plaintiff to swear that he examined 
the copy, either with the office copy or the 
record, an affidavit that he believes it to be true 
is sufficient. — Legh v. Legh, 13 Sim. 590. 

Memorandum of serving copy bill allowed 
to be entered after the Orders of Hay, 1845, 
were in operation, although the service would 
have been bad if made after those orders took 
effect. — Feliham v. Clarke, 13 Sim. 491. 

Bill filed in July. Application of the 4th of 
December, for leave to serve copy bill. Mo- 
tion refused on account of the unexplained delay. 
—Horry v. Calder, 7 Beav. 585. » ~ 



Liberty given, after great delay, to serve copy 
bill under the particular circumstances. — Bell v. 
Hastings, 7 Beav. 592. 

It is not sufficient that the copy of the bill, 
served under the 24th Order, has been examined 
with the office copy, unless the office copy be 
proved to have been examined with the engross- 
ment. — Coleman t. Rackham, 3 Hare, 184. 

It is sufficient to state that the copy of the bill, 
served UAder the 24th Order of August, 1841, is 
a true copy and not necessary to shew (as in 
Pen/old v. Bonch), the manner of examination.^ 
Broughton v. Brovghtah, S Hare, 335. 

Older for leave to enter the service of a copy 
of the bill, under the 24th Order of August, 1841, 
on the statement at the bar that the dralt, aa 
settled by counsel, contained no prayet for ac- 
count, payment, conveyance, or other direct 
relief against the defendant, without requiring 
an affidavit of that fact or explanation of tho 
nature of the suit. — Hudson v. Dungioorlh, 3 
Hare, 508. 

Leave given to enter a memorandum of service 
of a copy of the bill, upon a defendant who had 
put in a special appearance under the 27th 
Order of August, upon the ground that the ap- 
pearance amounted to an admission, of service of 
a true copy of the bill. — Maiide v. Cqpeland, I 
Coll. C. C. 605. 

Practice in relation to the service of a de- 
fendant with a copy of the hill.— IVarren v, 
Postlethwaite, 1 Coll."C. C. 121. 

Under the 24th Order of August, 1841, the 
court will allow the plaintiff to enter a memo- 
randum of service of a copy of the bill, without 
an affidavit stating the nature of the suit, and 
that no direct relief is sought against the de- 
fendant who has been seryedi.-—Mau>hood v. 
Labouckere, 12 Sim. 362. 

If a defendant who is out of the jurisdiction, 
has given special authority to a person within 
the jurisdiction to act as his agent, with respect 
to the property which is the subject of the suit, 
the court will order service of the subpcana to 
appear and answer on that person, to be good 
service on the defendant.— HoSAowse v. Courtney, 
12 Sim. 140. 

Where husband and wife are defendants, and 
the suit does not relate to separate estate, service 
of a copy of the bill on the husband alone, under 
the 23rd General Order of August, 1841, is good 
service. — Sent v. Jacobs, 5 Beav. 48. 

To obtain an order under the 24th General 
Order of August, 1841, it is necessary to produce 
an affidavit that no account, &c., is sought against 
the defendant, — Davis v. Rout, 5 Beav. 102. 

Verification of the copy of the bill to be sei-vcd 

under the 24th Order of August, 1841 Pen/old 

V. Botich, 2 Hare, 167. 

Verification of the copy of the bill served under 
the 24th Order of August, 1841. — Coleman y. 
Rackhnm, 2 Hare, 354. 

It is not necessary to serve office copy of the 
bill upon a party to the suit under the 23rd Order 
of August, 1841, in order that he may be bound 
by the proceedings in the cause. An examined 
copy of the bill is sufficient. — Bkw v. Martin, 1 
Hare, 150. 

Where a peer is a defendant to a supplemental 
bill, which prays that he may answer that bill, 
and also the original bill, he ought to be served 
with office copies of both bills. — Vigers v. Lord 
Audley, 9 Sim. 408. 

Where a parliamentary appearance has been 
entered for a defendant upon service effected in 
this coiuitry, he may afterwards, without any 
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order obtained for the purpose, be served out of 
jurisdiction, with the monthly notice to press. — 
Curtis V, Curtis, Fl. & K. 268. 

SHERIFF. 

Where sheriff returns th9.t Ije has seised but 
not sold, a party may sue out venditioni exponas, 
— 4th Get;,. Ord, 10th May, 1839, Beay. ed 139. 

The sheriff having taken a defendant under- an 
attachment for non-payment of a large sum of 
money, in obedience to an order of the court, 
received' a part of the amount, and a deposit of 
t^tle deeds as security for payment of the balance; 
at the return of the writ, the. defendant- did not 
pay the balance.! ,,TJpon the motion of the sheriff, 
the count permitted him to pay, the sum he had 
received into court, ^nd to issue an attachment in 
the names of the plaintiffs, without prejudice to 
the Question of his liability to themt be, also, 
indemnifying them against consequent costs, and 
undertaking to allow the defendant inspection of 
the title deeds deposited as security.— Z%omas v. 
fiaiSJ, 2 De a. & S. 264. ■ . 
. Where a sheriff bad seised, under a fi.fa. 
issued out of this court, at the suit of the plaint&fs, 
who refused, to iindemnify hi^ against claims to 
the goods, made by third parties, the court en- 
larged (he time for nteking the *eturn. — Bowt/er 
V. Blair, Fl. & K. 385. 

Upon a hvari on a recognizance, at the suit of 
a subject, ;the sheriff is entitled to levy Is. only in 
the pound for the first £100, and 6d. for every 
other. Where a sheriff had, under pressure of a 
writ, extorted different sums from the person 
against whom the execution had issued, the 
court ordered him to refund the money with 
interest at £6 per cent. — Creed, v. Creed, Fl. & K. 
396. ' 

A sheriff is entitled to full indemity for all 
costs incurred by him, in relation to a seizure 
under •*;/S.'/ai issued out of this court including 
the costs of a motion to enlarge the return. — 
Bowyery. Blair, Fl. & K. S86. 

STAYING PROCEEDING^. 

That every application to stay proceedings 
upon any decree or order which is appealed 
from, be made first to the judge who pronounced 
the decree or order. — 46th Geti. Ord., 3rd April, 
1828, Beav. ed. 21. 

Proceedings stayed till plaintiff replies to plea, 
according to his undertaking. — 50th Gen. Ord., 
8th May, 1845, Beav. ed. 303. 

After a suit for the execution of the trusts of 
a deed, by which real estates had been vested 
in trustees, for sale and payment of incum- 
brances which were very numerous, was nearly 
ripe for hearing, the court, at the instance of the 
owner of the estates, ordered all the proceedings 
to be stayed, on payment, to the plaintiff, of all 
his pecuniary claims, in the suit, and costs, (all 
other parties to the deed consenting), although 
the plaintiff insisted that the execution of the 
trusts, in this suit, would incidentally affect 
other objects, in which he was interested, in 
reference to the estates comprised in it. — Damer 
V. Lord Fortarlington, 2 Phil. 30. 

A party prosecuting a suit, after notice of a 
decree in another suit, under which he may ob- 
tain all the relief which he seeks in his own, 
may be refused his costs of an application to 
stay proceedings, but it is contrary to the prac- 
tice to order him to pay such costs. Such appli- 



cation may be made by the plaintiff in the suit, 
in which the decree has been made, if he have 
an interest iii staying the proceedings, as well 
as by the defendant, although such plaintiff be 
not a party to the other suit.— ^rAe Earl of 
Fortarlington y. Damer, 2 Phil. 262. 

Where two suits are instituted fol the admi- 
nistration of the same estate, and on a decree 
being- fobtained .in one of them, an application 
is made to stay proceedings in the other, the 
question alvfays isr whether the latter suit asks 
anything more than can be obtained in the 
former. — Rigby v. Strangways, 2 Phil. 175. 

A bill by i husband and, wife, in right of the 
wife against the father, fo!f an account, and a 
cross bill by the father, to establish a set-off. 
The husband having put in a separate answer to 
the cross bill, without leave of the court, and 
having filed a replicatioii in the original suit, an 
order obtained by the father from the court 
below to stay proceedings in that suit till^lhe 
wife should have- answered the cross bill, was 
no suspicion of collusion between the father and 
daughter — discharged. — Lenaghaii v. Smith, 2 
Phil. 537i ! 

Where executors, against Whom a decree has 
been obtained in a creditor's suit, wish to stay 
proceedings in a similar suit instituted against 
them by another creditor, in a different branch 
of the court, the motion ought to be made in 
that branch of the court to which the latter suit 
belongs," and not in the other. — Johnson v. While, 
2 Phil. 689.. 

A bill was filed by a lunatic and his com- 
mittee, and an injunction graiited, and a decree 
mad6 directing an issue. The lunatic died and 
no further proceedings had b6en taken by the 
committee. The court ordered that the injunction 
should be dissolved, aiid all proceedings stayed, 
unless the suit should be revived within a limited 
time.-r.Price v. Berringlon, 11 Beav. 90. 

A demurrer had been allowed with costs, but 
an appeal had been heard, and was standing for 
judgment. A motion to stay the proceedings for 
costs, was refused with costs, — BairAridge v. 
Badeley, 10 Beav. 35. 

All the purposes of a suit having been an- 
swered, the plaintiff moved, before answer, that 
his costs might be taxed and paid by the 
defendant, and that thereupon all further pro- 
ceedings might be stayed. Motion refused. — • 
Langham v. The Great Northern Railway Co., 11 
Sim. 173. 

Where, in a suit against executors for the pay- 
ment of a legacy, the amount claimed had been 
brought into court and invested, and the bill was 
afterwards dismissed at the hearing — the court 
in granting a motion by the plaintiffs to stay the 
transfer of the fund, pending an appeal to the 
House of Lords, from the decree, required from the 
plaintiffs, an undertaking to submit to any order 
the court might thereafter make for payment of 
interest and costs, with liberty to the defendants 
to apply for a transfer of the fund, for the pur- 
pose of investment on other security, but refused 
to require the plaintiffs to enter into any under- 
taking by way of indemnity, against a possible fall 
in the funds ; and an objection that the plaintiffs, 
who were a corporatioft, were incapable of giving 
any undertaking which would be binding on the 
corporate propertv, was overruled. — Corporation 
of Gloucester v. Wood, 1 Phil. 493. 

The court will not in general stay proceedings 
in a cause pending an appeal from an inter- 
locutory order, unless the appeal, can be speedily 
heard ; and, therefore, where the appeal is to the 
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House of Lords, art apptibatlon for that purpose 
■will not be granted, except on condition that the 
House Will allow the appeal to be advanced, so 
as to be heard within a limited time. — Garcias y, 
BicardOi 1 Phil. 498. 

Motion by a party to a suit to stay proceedings 
to sell an estate, pending an appeal, refused with 
costs, the applicant not having himself appealed. 
— Rowley X. Adams, 9 Beav. 348. 

Motion for the stay of taxation of costs under 
a decree, pending an appeal from the decree, 
refused with costsi— PinAeW v. Wrightt 4 Hare, 
160. 

Motion by the plaintiffs in the cause to suspend 
the hearing on the equity reserved and the 
matter of costs, pending an appeal to the House 
of Lords, from an order of this court refusing a 
motion for a new trial of the issue, deviaavit vel 
non, refused— itf'Greyor v. Topham, i Hare, 162. 

Defendant ordered to pay costs, appealed ; a 
motion, that upon payment of the amount into 
court, proceedings to compel payment might be 
stayed, pending im appeal on the ground that 
the plaintiff would be unable to repay them, was 
refused. — Archer v. Hudson, 8 Beav. 321. 

Three directors who had signed a policy, filed a 
bill on behalf, &c., praying, on allegations of fraud 
and misrepresentation, that it might be delivered 
up to be cancelled, " or that they might otherwise 
be relieved therefrom in such manner as the court 
may think iit," but the bill contained no offer to 
pay back the premiums ! — Held, that if such a 
submission vrere necessary, the prayer sufficiently 
implied it. — Barker v. Walters, 8 Beav. 92. 

Motion to stay proceedings to enforce an an- 
swer, until appeal to the House of Lords from 
an order everruling a plea, should be disposed 
of— ^refused. — Garcias v. Bicarda, 14 Sim. 628. 

After dismissal of b bill, for a legacy against 
executors, who were also residuary legatees, the 
plaintiff applied to stay the transfer out of court, 
pending an appeal from the decree, of a sum of 
stock which stood to the credit of the cause, and 
the court ordered that on the plaintiff undertaking 
to submit to any order the court might thereafter 
make for payment of interest, or costs, the 
transfer of the fund should be stayed, with 
liberty to the defendants to apply for such trans- 
feri upon security to be given by them. — 
Clonceater {Mayor, isc.), v. Wood, 3 Hare, 150. 

In such a case the question must be considered 
as if the appeal were by the residuary legatees, 
for payment of the residue, notwithstanding an 
appeal from the decree by the particular legatee. 

It is in the discretion of the judge to stay the 
execution of a decree, although a case of irrepa- 
rable mischief may not be shewn to be a 
necessary consequence of such execution. — Id. 

Consideration of the difference in the effect of 
a decree dismissing a bill, as deciding that the 
position of the parties at the institution of the 
suit ought not to be altered, and a decree direct- 
ing an act to be done which would vary that 
position. — Id, 

Fending an appeal by the defendant, from an 
order overruling a plea to discovery ; a motion 
to stay the proceedings, for compelling the de- 
fendant to put in his answer, was refused, on the 
ground that the court saw no doubt as to the 
question, which was the subject of am)eal, and 
that no injury would result to the defendant 
from giving the discovery. — Drake v. Drake, 3 
Hare, 528. 

Where the defendant submits to pay the whole 
Vol. II. 



demand of the plaintiff, the court stays the pro- 
ceeding ; but if there be a question in dispute as 
to the plaintiff's right to recover certain expenses, 
aiid the defendant does not submit thereto, the 
court will not interfere summarily and stop the 
suit. — Field v. Robinson, 7 Beav. 66, 

A defendant submitted to the claim of the 
plaintiff, except the costs of a distringas. The 
court would not stay the proceedings till the 
question was agreed upon or determined. — Id. 

After decree, a commission of lunacy issued 
against the plaintiff, who being a married woman 
was suing by her next friend. The court on the 
application of her husband, a defendant, stayed 
the proceedings in the suit, until the result of the 
proceedings under the commission was known.— 
Hartley v. Gilbert, 13 Sim. 596. 

After answer, and after liberty to amend had 
been refused, a suit abated by the death of the 
plaintiff, the executors filed an original bill of a 
similar nature. The court stayed the proceedings 
in the second suit, until the costs in the first suit 
had been paid. — AUree v. Hordem, 5 Beav. 623. 

A residuary legatee filed a bill against the per- 
sonal representatives of a testator, for an account 
and payment. Before decree in that cause, a 
creditor of the testator upon a bond, in respect ot 
which no interest had been paid, or acknowledg- 
ment of debt made for upwards of twenty years, 
filed a creditors bill against the same representa- 
tives, and the defendants, by their answer to the 
second bill, admitj^ed the existence of the bond 
debt { afterwards the plaintiff in the first cause 
obtained the common decree in a residuary 
legatees' suit, and the defendants thereupon 
moved for, and obtained an order, that all further 
proceedings in the second cause might be stayed. 
The Lord Chancellor on appeal discharged that 
order, and in the second cause made the common 
decree in a creditors' suit, and directed the 
report to be made in both causes. — Bndge» y. 
Sage, 3 Myl. & Cr. 683. 

Where a debt is claimed, or a demand made in 
a suit, and the defendant, admitting his liability, 
offers to pay the debt, or comply with the de- 
mand, and to put the plaintiff in the same 
situation as he would have been in if the liability 
had been satisfied without suit{ the court, on 
motion, will stay all further proceedings. 

Proceedings in a creditor's suit stayed, as 
against some defendants, on payment of one of 
the plaintiff's debts, on which aXo&e the defend- 
ants applying were liable, and under very special 
circumstances, without costs. — Holden | MellisA 
V. Kynaston, 2 Beav. 204. 

Whether the execution of a decree for payment 
of a legacy to a party, who is residing in a foreign 
country, will be stayed pending an appeal against 
the decree, or whether security will be required 
from such party before payment pending an appeal 
— Qucere. — Suisse v. Lowther, 2 Hare, 438. 
} A. B., having been arrested under a writ ne 
exeat regno, whish was subsequently discharged 
for irregularity, thereupon commenced an action 
for false imprisonment against C. D., at whose 
instance the writ had issued. The court, upon 
a subsequent application on the part of C. D, re- 
strained the proceedings at law, and refused to 
give A. B. any compensation, but Held, that 
A. B. was entiued to the costs of the motion, as 
this restraining order ought to have been part of 
the original order setting aside the writ. — Darley 
V. ifichohon, 2 Dru. & W. 86. 

After a decree to account, in an administration 
suit, the court will restrain a creditor from pro- 

R 
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Deeding ui a silit instituted by himself, only when 
the executot, has in his answer or in some other 
'way, given an account of the assets, and brought 
the amount into couit.^^Hoops y, Kingston^ Fl. & 
K. 246. 

Where befdre dectee a receiver was appointed 
Over the assets of a company, formed under the 
6 Geo. ij c. 42, which had stopped payment^ the 
tiourt refused tb restrain a creditor from suing 
Out exefcutidnj under the 18th section of that act, 
against the shareholders, upon a judgment 
Obtairied against the cojapany i^-^AcheaoH v, 
Hodges, Fli & E. 371; 



STOP ORDER. 

See 1*11; DisTRiNOAS, ante 728. 

Pefsoris obtaining stop orders, to. be Uablje,. at 
the discretion of the court, to pay costs. — lien. 
Ord., 3rd April, 1841, Beat; ed. Ifii. 

Stop orders may be obtained without service of 
the petition upon the parties to the cause; or 
upon persons interested in parts of the stocks or 
furids ridt sought to be affected. — irf. 
. Form of stop order, when husband and wife 
join in an assignment of the wife's reversionary 
chose in action. — Mareau v. Polley, 1 De G. & S. 
143. 

Though thte court will Stay the paynsient Of a 
fund, out df coiirt, for the purpose of giving a 
Stranger the opportunity Of enforcing his right 
igainst itj yet it will not, for the same purpose. 
Order ilito court a sum directed to be paid by 
One party to anothfer.^-A'ewioft v. Askett), 11 
Beav. 446. 

By the decrecj an arreat of dividends On stockj 
Was ordered to be paid to the plaintiff by her 
trustee ; shortly afterwards, such arrears were, 
under the 1st and 2nd Tic. c. 110, s. 14, charged 
by a common law judge* with the jayment of a 
Siim of money to A:Bi A petition was presented 
by A:B.; that the trustee might pay the amount 
into cburtj and for a stop ordeir thereoii. The 
petition was dismissed; with costs.— ^/rf. 

By the decree; a suin in court was diredted to 
be paid to the plaintiff. A person not a party to 
the suit; claiming a portion Of it, as against the 
plaintiff, applied for a stop order; and having 
shewn a sufStiient j&inia facie case; the court 
ordered the fund to be retained; on the terms of 
his filing a bill; within ten days, to establish his 
right. — Feistm v. King's College; Cambridge, 11 
Beav. 254. 

A stop ordter does not affect any right, and it 
is therefore unnecessary to specify that it is 
made " without prbjudice.''— L*i«a» v. Peacock, 
9 Beav. 177; 

Stop order directing thitt a tin box, in Sotlrt, 
containing turnpike sebUrities, shoiild not be 
parted with, withoilt notice to the petitioner; — 
Williams v. Symonds, 9 Beav. 623; 

A petition for a stop order was served; rbt 
only on the assignor, but on the other parties to 
the cause. The petitioner was ordered to pay 
the costs of the latter. — Gbizbrook V. Gillatt, 9 
Beav. 611. 

At the instance of the mortgagee of the rever- 
sion, the court decUned making a stop order on 
deeds brought into the master s office Under a 
decree. — Cotton v. Cotton, 6 Beav. 96. 

A. claimed a fund in court, as his father's 
administrator, but the letters of administration 
were not stamped to a sufficient amount ; the 
court refused him a stop order until he had pro- 



cured the letters to be sufficiently stampedi-^ 
Christian v. DeDerettXi 121 Sim; 264. 

TTpon an applisatibn for a stop order, the as- 
signor's right to the fund in court, must he 
shewn, either by the proceedings or by affidavit; 
-^Qua*mati V. Williams, 5 Beav; 133; 

A judgment hating bcf^n obtained against a 
party to whom a sum; standing to the credit of 
the cause; had been ordered to be paid, the 
court, on the application of the judgment creditorj 
stayed the delivery to the debtor of the Ac- 
countant Gteneral's cheques; — Robinson v* Woodk 
5 Beav. S88. 

Friiicipleson which it was G'dnsidei'edi^(!£ssary, 
previous to the General Ortfer of 3rd of Apru; 
1841, to serve all parties interested with an appli- 
cation for a stop order.— Doy v. Cytift, 4 Beav, 34. 

Requisites for obtaining the stop order under 
the General Order of J^pril( ISil.-^Wood v. 
Vincent, 4 Beav. 419i 

The assignor, thougli jiarty to the eaule, must 
be served vrith the petition for a stop order. — 
Parsons v. droome, i Beav. Sa-l. 

A court Of equity will make a Stdp Order as 
auxiliary to a charging drder, under 1 & 2 Vic, 
c. llO.—jf^l&es V; Dag, 10 Sim. 41. 

A party intending to apply for a stop order, 
must give notice of his appliealaon to ^1 other 
persons having like orders on the fund.^iiTif. 

An ineumbrartcer on a portion Of an undivided 
furtd in court, eanndt obtain a stop order on it, 
without serviilg the other parties interested, with 
the petition for that purpose; — Trezevant vt 
Frazevi S Beav. 283. 

A. conveyed to B. his feVersiOiiaify iiitefesi 
in a fund in court, and B. Obtained a stop order. 
When the fund fell into possession, B. presented 
a petition for payment to himi On the hearing 
of the petition; A. insisted that the purchased 
was invalid, being a purchase of reversionary 
interest at an undervalue; The court would 
not decide the point, but projtosed to retain the 
funds in court for a limited time; if A. would 
undertake to file a bill to set aside the convey- 
ance. A. not giving the Undertaking, the fund 
was paid oiit to B. — BethUne vi Kennedy, 3 
Beav. 462. 

The stop order Can Oiily be gi'aiited, eitlier on 
an admission or proof of the incumbrancet and 
will not be granted "without prejudice to the 
validity of the charge."— WmcAefeeo v. Qkrrety-, 
IBeav. 223. 
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I,— Sbuvice O*. 

SUbptienafi to appeat; returnable Withiii eight 
days.— 22nd Gen, Ord:, 8th May, 184S, Beav. ed. 
293. 

Subpoena to contain three names when neces- 
sary.— dth Gen. Ord.; 21st Dec. 1833, Beav. 
ed. 43. . 

Subpoena to be prepared by solicitor, and the 
seal, for sealing the same; to be marked or 
inscribed with the words " Subpoena Office, 
Chancery.''— 24th Gen. Ord., 8th May, 1845, 
Beav. ed. 293. 

Form of subpoena to appear and answer where 
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the writ is, by leave of the court, to be served on 
a defendant out of the jurisdiction. — Id., Bear, 
ed. 337. 

Form of subpoena to appear, virhere writ is, by 
leave of the court, to be served on a defendant 
out of the jurisdiction.— W., Beav. ed. 338. 

Form of subpoena to hear judgment. — Id. 

Subpoena for costs. — Id., Beav. ed. 339. 

Subpoena to testify viva voce in court, or to 
testify before the master. — Id. 

Form of subpoena ad test, and subpoena duces 
tecum. — Id,, Beav. ed. 340. 

Name and residence of solicitor to be endorsed 
on subpoena. — Srd Gen. Ord., 21st Dec, 1833, 
Beav. ed. 42. 

The service of a subposna, except a subpoena 
{or costs, is to be of no validity, if not made 
within twelve weeeks after the teste of the writ. 
—16tli Gen. Ord., Art. 1, 8th May, 1845, Beav. 
ed. 277. 

Service upon a defendant's solicitor of a sub- 
poena to answer an amended bill, or to hear 
j.udgment, is to be deemed good service upon the 
party. — 26th Gen. Ord., Beav. ed. 294. 

Fees for subpoenas. — 5th Gen. Ord., 21st Dec, 
1833, Beav. ed. 48. 

Before service, subpoenas may be amended as 
to names. — 25th Gen. Ord., 8th May, 1845, 
Beav. ed. 293. 

Subpoena to rejoin, abolished. — lOSrd Gen. 
Ord., Beav. ed. 319. 

Service of sul^o^na on Infant or person of un- 
sound mind. — S2nd Gen. Ord., 8th May, 1845, 
Beav. ed. 296. 

Held, that a letter from a defendant, admitting 
the receipt of a copy of a subpoena, was not suf- 
ficient evidence that he had been served, for the 
purpose of entitling the plaintiff to enter an ap- 
pearance for him, although all attempts to serve 
him personally had failed, and there was reason 
to believe he kept out of the way to avoid service. 
—Gathercole v. Wilkinaim, 1 De G. & S. 681. 

Where the bill is amended before answer, it is 
not necessary to serve a subpoena to answer the 
amendments.— S^onfey v. Bond, 6 Beav. 420. 

An appearance cannot be entered for a de- 
fendant to an amended bill, under the 29th 
Order of May, 1846, where the subpoena has 
been served upon his solicitor. — I%e Marquis 
of Hertford \. Suisse, 13 Sim»489. 

Where the suibpoena to appear and answer 
had been served in August, 1845, the court re- 
fused to allow an appearance to be entered under 
the 29th Order of May, 1845, on a motion without 
notice. — Walher v. Hurst, 13 Sim. 490. 

A subpoena to appear, and service thereof, set 
aside and discharged with co.its, on the ground 
of irregularity in the teste. — Lord HuHtinglower 
V. Sherbom, 5 Beav. 162. 

Service of subpoena to appear and answer, 
upon the Deputy Governor of the House of Cor- 
rection, in Cold Bath Fields : — ^Held, under the 
circumstances of the case, to be good service on 
a defendant, a prisoner there, so as to found an 
application for leave to enter an appearance for 
the defendant under the 8th of the Orders of 
August, 1841. — Netoenkam v. Pemberton, 2 Coll. 
C. 0. 64. 

If a defendant, who is out of the jurisdiction, 
has given special authority to a person within 
the jurisdiction, to act as his agent, with respect 
to the property which is the subject of the suit, 
the court will order service of the subpoena to 
appear and answer, on that person to be good 
service on the defendant. — Bobhouse v. Courtney, 
12 Sim. 140. 



A subpoena for costs cannot be served upon a 
party who is in custody under an irregular attach- 
ment, sued out by the party serving him with 
such subpoena. 

Semble : That the service would also be bad if 
the defendant was in irregular custody at the 
suit of any other person. — Hawkins v. Hall, 4 
Myl. & Cr. 280. 

The omission by the plaintiff to endorse an 
address for service on the writ, as directed by 
the 20th Order of the 26th of October, 1842, does 
not, of necessity, make the writ void, but the 
court will, in the meantime, so deal with the 
proceedings which are under its control, by 
staying process or otherwise, so as to give the 
party the benefit of the 20th Order. — Price v. 
Webb, 2 Hare, 611. 

Practice where a subpoena is served on a de- 
fendant before the bill is filed, (the cause not 
being an injunction cause). — Salmon v. Turner, 
4 Beav. 618. 

The affidavit of service of subpoena, to hear 
judgment, produced by a defendant when the 
plaintiff makes default at the hearing, must verify 
the fact of the subpoena bearing the endorse- 
ment required by the 3rd Order of the 21st 
of December, ISU.—Rigj v. IFotf, 3 Myl. & Cr. 
605. 

An order for a service of a subpoena to appear 
and answer, upon the defendant's partners, at the 
house of business, the defendant himself being 
abroad: — Held, under the circumstances to be 
regular. — Kinder v. Forbes, 2 Beav. 603. 

Service of a subpoena, by leaving a copy at the 
defendant's residence, sealed up in a letter, at 
the same time producing the original : — Held, 
regular. — The Earl of CheaterAeld v. Bond, 2 
Beav. 263. 

Service out of the jurisdiction, of a subpoena 
for payment of costs, is irregular. — Hawkins v. 
Hall, 1 Beav. 73. 

An affidavit of the service of a subpoena to 
appear, stating that the deponent served the 
defendant with it by leaving a true copy of it, 
and of the endorsement thereon, with A., the 
wife of L., the sister of defendant, at whose 
house the defendant lodged, is insufficient, as 
it does not shew where the writ was served. — 
Beckftrd v. Sketes, 9 Sim. 428. 



II. — Sebvicb Out op Jcrisdiction. 

Court to limit time for appearance where sub- 
poena served out of jurisdiction.— 23rd Gen. Ord., 
8th May, 1845, Beav. ed. 293, 

Where defendant out of jurisdiction, court mav 
order service of subpoena there, — 33rd Gen. Ord'., 
Art. 1, Id., Beav. ed. 297. 

A bill was filed by the plaintiff, on behalf of 
the shareholders, against an Irish railway com- 
pany, and its fifteen directors, fourteen of whom 
were resident in Ireland. An application to dis- 
charge an order, giving leave to serve the com- 
pany with a subpoena in Ireland, was refused, all 
the parties except the company having already 
appeared. — Lewis v. Baldwin, 11 Beav. 153. 

Under the 2Srd Order of May, 1845, it is not 
necessary to limit a time for demurring. 

Leave was asked to serve a subptena on a de- 
fendant at Holyrood House : — Held, that it was 
not necessary so to limit the order, and leave 
was given to serve it anywhere in Scotland. — 
Blenkinsopp v. Blenkinsopp, 8 Beav. 612. 

Service abroad of a subpoena to appear and 
answer, directed under the 23rd Order of May, 
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1846, upon a defendant of unsound mind, not so 
found by inquisition. — Biddulph v. Lord Camoyn, 
7 Beav. 580. 

Upon an application to serve a subpoena abroad, 
under the 33rd Order of May, 1845, an affidavit, 
merely shewing the place of residence abroad of 
the defendant, seven weeks previous, is insuf- 
ficient. — Fieske v. Buller, 7 Beav. fi8I. 

Liberty being given, undet the 33rd Ordfer of 
May, 1843, to serve a sub{)cena in Ireland, the 
periods limited under the 2nd Article were ten 
days to appear, and six weeks td plead, answef , or 
demur, not demurring alone, but no order was 
made as to the time for demUrf iug Aonei^^Broien 
V. Stanton, 7 Beav. 682. 

Service abroad ofasubjioena to appear, ordered 
under the 4 & 5 Will. 4, c. 82, in a cdse where 
English funds wei-e alleged to have beeh im- 
properly sold dut and invested ill Austriaii stock, 
and Dutch and Portuguese: bonds. — Dodd v. 
Webber, 2 Beavi 502. 



ill.-^To Hear JunoMENi;. 

Servide Upon a defendant's sdlicitbr, of i. sub- 
poena to answer an amended bill, or to hear 
Judgment, is to be deemed good service upon 
the party; — 26th Gen. Ord.i 8th May, 1^45^ Beav. 
ed. 294. 

A subpoena to Hear judgment is not to be re- 
turnable at any time less than one month from 
the teste df the writ, and is to bfe served at least 
teil days before the tdturrt thereof.^^lSth Ofe/j. 
Ord.i Art. 46; Beav. ed. 291. 

After publication, defendant, dn Jilairitiff's de- 
fault; may set down qausej and obtain a subpoena 
to hear judgment. — 116th Gett, Ord,, Id., Beav. 
ed. 331i 

Causes inay be SBt down,' atid the siibpcina ad 
avdiendum judicium served and returnable as 
well out of as in tenn;^-82nd Gek. Ord., 23rd 
Ndvemberj 1831, Beav. ed. 36. 

"Where; at the heating, a oaUse stands over, 
with liberty to amend, and the bill is amended 
acdoi:dingly, a new subpoBna td hear judgment 
must be served. — Db»s« v. P'roM, 1 Bfeav. 256. 

Cause adjourned to enable the plaintiff td serve 
the subpoena to hea): judgment. Where he had 
omitted to take out the subjjoena at the time of 
setting dowil the iiiose-^uarvey V; ToUell, 4 
Hafe, 166. 



IV.— Duces Tiousti 
See i*B; Peoduction op itoCUMENtS. 

Subpoena duces ieeiim ndt to include ^dre than 
three persons.-^6th Gen. Ord., 2lstDec., 1833, 
Beav. ed. 44. 

Form of sUbpiiria ad teat,, .and subnoBna duces 
tecum. — Gen. Ord., 8th May, 1845, Beav. ed. 340. 

A., B., and Ci. had been co-partners in the 
•working of certain collieries. That co-partner- 
ship having determined, and a new co-partnership 
having been formed between C, D., and E., the 
plaintiff in a suit relating to the affairs of the 
late cd-partnership, to which Ci was ndt a party, 
served D. and E., and the agent of their firm 
(none of whom were parties to the suit) with a 
subpoena duces tecum, requiring them to produce 
certain books of the late firm, and also moved 
that C. might be ordered to concur with D. and 
E. in producing the books, or causing them to be 
produced, and to give, or join in giving, such 
directions to D. and E., and the agent, as should 



be neoessai-y, to enable orauthoriae them to obey 
the subpoena. The court refused the motion, 
with costSi — Btuart v. Lard Bute, 18 Sim. 453. 

A witness, a paiftnei: in a banjc, was required 
by a subpoena diicea tecum, to produce all books 
and accounts in his custody. 6i power containing 
any eritries relating to £6,500 consols. Or to the 
dividends thereof, or the application or dispo- 
sition thereof, of relating to the matter^ in ques- 
tion in the suit i — lleld, that the witness was not 
compellable td produce any books; &c.; because 
the, language of . the subpoena was too general, 
and because the books; &c^ relating to the stock 
were partnership property, and his co-partners 
would not consent to his producing them. — The 
Ati. Gen. v. Wilson, 9 Sim. 626. 



SUIT, 
fee Pr. Cause. 

Attei' an order; dn further directions, had been 
made, which contained a declaration as to the 
rights of the plaintiff, he discovered that A. ought 
to have. been made, a party to the suit, and filed 
a siapplemental bill td bring him before the 
court. On the hearing of the supplemental suit, 
A. objected that the declaration was erroneous in 
law ; biit the court said that the same declaration 
must be m^de in the Supplemental, as had been 
made in the. original suit, for otherwise the 
record would be inconsistent with itself; and 
that A. must present a petitidn of re^hearing,— . 
JenMns v. Cross, 15 Sim. 76. 

Where the decree, dr drdei: in the original 
suit, contains a specific direction, as liiat the de^ 
fendant shall pay a certain sum of money ; that 
direction cannot be carried into execution in the 
revived suit^ by the mere order to revite; but a 
decree must, be made in the revived suit for that 
purpose.-^fliimcs v. Johnson, S Y. & C. 683. 

An executor died insolvent after a sum had 
been reported due from him to his testator's 
estate, in a suit instituted by the residuary lega- 
tees. A supplemental suit was then instituted 
against his personal representative : — Held, that 
the decree in that»suit ought ndt to be confined 
to the payment of the sum rSpbrted due, but 
ought to embrace the general administration of 
the executor's iestite.^— CbcArtene t. Bobinion. d 
Sim. 377. 

In a creditor's Suit; the plaintiff dbtkined a 
decree to account, afterwards and before the 
decree was made up, the plaintiff was paid his 
demand. Theplaintifi' having neglected to pro* 
secute the cause; the court gave the carriage of 
the suit to a third person; alleging himself to be 
a creditor Of the dteceased. —Smcs v. O'Keiffe; 
2 Jon. 266. •" * 

C. having; in the year 1800, married the Sistef 
of his former wife, and having had sons and 
daughters by her— N., his nephew, who Was en- 
titled in remainder to certain estates, expectant 
on E. s death without issue inale, threatened td 
mstitute a suit to avoid E.'s marriage ; to prevent 
which, a compromise was entered into, by which 
N'., for a valuable consideration, covenanted ilot 
to disturb the marriage. E. afcted on the deed of 
compromise until his death in 1838. In 1840, 
the plaintiff, E.'s executor and eldest son by the 
voidable marriage, filted a bill to have the deed of 
oompidmise set aside as against pUblie policy, 
butthebiUl was dismissed with costs. — Weatbu 
V. Westby, 1 Con. & L. 637. 

It requires a very strong case to induce the 
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court to interfere where parties cannot be restqrej 
to tiieir original rights. — Id. 

Family arrangements for the purpose of putting 
an end to litigation, and especially on the quesf 
tion of legitimacy are much favoured by the court. 
-14. ■ ' ' 



TAKING PLEADINGS OFF THE FILE, 

The Master of the Rplls has not authority to 
order irregular amendments to be taken off the 
file in a Vice-Ghancellor's paase.-r- Fletcher v. 
Moore, 11 Beav. 617. 

Exceptions to answer will not be ordered to be 
taken off the file because the order of reference 
is not served in due time, but if the plaintiff 
serves the order after the time, and obtains a 
warrant, the defendant is entitled to apply to the 
court for his oostB.^^Atlee v. Gibson, 1 De G. & 
S. 162. 

A bill containing reflections on a party, ordered 
by consent to be taken oflf tl^e Me.^-Gleftort v. 
Bentall, 9 Beav. 105. 

Replication ordered to be taken off the file 
because notice of the filing of it was not given 
on the day on which it w^s fi^eif—Jofinsm v. 
Tucker, 15 Sim. 600,. 

After a case had proceeded so far that the bill 
could not be amended, the plaintiff, without leave 
of the court, filed a supplementary bijl, stating 
facts, all of which existed before the original bill 
was filed, but which he alleged he had only 
recently discovered. The statements and prayer 
of the supplemental bill were in accordance with 
the statements and prayer of the prignal bill. An 
objection made at the hearing, that the supple- 
mental bill had been irregularly filed, was over- 
ruled. If a supplemental bill is irregularly filed, 
the defendant ought either to demur to i^ or to 
move that it may be taken off the SXe.— Ranger 
V, The Greqi Weslem Railway Co., 13 Sim. 368. 

A bill, containing offensive statements, ordered, 
by consent, to be tafceij off the file.— /ewm v. 
Taylor, 6 Beav. 120. 

A defendant served with a copy of the original 
bill, under the 23rd Order of August, 1841, did 
not eater an appearance. At the hearing, leave 
was given to amend the bUl by adding parties ; 
the same defendant was served with a copy of 
the amended bill, and thereupon he appeared 
and demurred : — Held, on motion, that the de- 
murrer of the deSendant jn the stage to which 
the cause had arrived is irregidar, and must be 
taken off the fil,e. — Powell v. Coekerell, i Hare, 
665. 

A plaintiff having died before the defendant 
had answered, his representative filed a bill of 
revivor and supplement, praying that the de- 
fendant might answer it, and also the original 
bill. The defendant put in an answer, which 
was intituled as his answer to the original bill of 
the plaintiff, '' since deceased." The answer was 
ordered to be taken off the Sle.^Vpton v, Sowton, 
12 Sim. 45. 

Bill taken off the bill by consent.-.- Wo?<o« v. 
Broadbent, 3 Hare, 334. 

A joint and several answer filed for two persons 
by a solicitor, having authority from one only, 
will not be ordered to be taken off the file, on the 
application of one partjr in the absence of the 
other. — Wiggins V. Peppin, 2 Beav. 403. 

A legatee's bill did not seek to charge the 
executors for wilful default, and the decree was 
made accordingly. Afterwards the plaintiff filed 



anqther bill against the same defendants, alleging 
that during the prosecution of the decree, he 
h^d discovered that the executors, in various 
instances (which he stated) had been guilty of 
wilful default, and praying that they might be 
charged accordingly t — Held, that the latter was 
a supplemental bill, in the nature of a bill of 
review, and as it had been filed without leave, 
the court ordered it to be talcen q9 the file, 
notwithstanding it was regular, so fa^ as it stated 
the death of one q'f the defendants to the original 
bill, and prayed that the suit might be revived 
against his personal representative :-rrHeld, also, 
that it was not necessary for (he defpn4ant, on 
whose l;ehalf the n^otion vyas made to serve his 
co-defendants with notice of the njotioji,-T-^orf«o» 
V. Ball, 11 §im. 466. 

A plea purported to be the joint and several 
plea pf several defendants, but sworn to by some 
of them only. The court refused to order it to 
be taken off the Gle.—Att, Qetf, v, Cradoeht 8 
Sim 466. 

A 4efen4an|; who -was in pontempt, for want of 
answer, tiled his answer', and obtained an prder 
to clear his poi^tempt, an4 paid the costs, The 
answer was eifcepted to, and the defendant sub- 
mitte4 to the exceptions, whereupon a seques- 
tration issued, and afterwards the bill was ordered 
to be taken pro confeaso. Before that order was 
drawn up and served, the defendant answered 
the exceptions. The answer was taken off the 
61e.-^Taylor r, Salmon, 8 Sim. 450, 

The answer of a defendant hot answering any 
intejTog^topes of the bill^ and which was pnt in 
after the time for answering had expired, ?(dA. an 
order for fiirther time had been obtained, ordered 
to be taken off the file. — Lyneh v. Lecemnp, 1 
Hare, 626. 

The application to take an answer off the file 
for the 'purpose of instituting a prosecution for 
perjury, is not one of course, The party applying, 
must lay grounds before th,e court, w^ich, in the 
exerpis^ of its dispre^ion, wi}l justify the com- 
plying witlj such an ^pplipatiou.— rZ)a?y v, foole, 
2 Dru. & Wal, 599. 

Practice of this court with respect to the taking 
of answers and afiidavits off the file, for the pvir- 
poses of a prosecution for perjury reconsidered, 
and Daly v. Toole aifiimed, — Napier v, Nupier, 2 
Dru. & Wal. 604. 



TENANT RIGHT. 

An old tenant, from year to year, of charity 
lands, had, by an outlay of capital, &c„ greatly 
enhanped its value, The old tenant and A. B. 
were both willing to take a lease at a rent ex- 
ceeding the value, but the rent offered by A. B. 
was the largest. The court Held, that, notwith- 
standing the fair claims of the old tenant, the 
benefit to the charity must be regarded, and that 
A. B.'s offer ought to be accepted, if the ex- 
cess of the rent offered by him exceeded the 
amount of compensation to which the tenant was 
equitably entitled on being turned out. — TheAtt. 
Gen. V, Gaint, 11 Beav. 63. 

Reference under the circumstances directed, 
to ascertain whether any and what compensation 
ought to be paid to an outgoing tenant, fi-om year 
to year, for his outlay of capital on charity lands, 
— id. 
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TIME IN PROCEDURE. 

The times of proceduie are to be the same in 
town causes and in country causes, and in the 
cases hereinafter mentioned are to be as fallow. — 
16th Gen. Old., 8th May, 1845, Bear. ed. 277. 

Time to serve subpoena. — Id., Art. 1. 

Ditto copy bill.— W., Art. 2. 

Time to appear. — Id., Art. 3. 

Attachment. — Id, 

Appearance adversely entered. — Id, 

Common injunction. — Id, 

Time for adverse entry of appearance. — Id,, 
Art. i, Beav. ed. 278. 

Time for appearance where copy bill served. — 
Id,, Art. 5, 

Time to demur. — Id., Art. 10. Beav. ed. 180. 

Common injunction in eight days. — M, Art. 1 1 . 

Order to revive in eight days. — Id., Art. 12. 

Time to answer original or supplemental bill. — 
Id., Art. 13. 

Time to answer where bill amended before 
answer. — Id., Art. 14, Beav. ed. 281. 

Time to answer amendments and exceptions. — 
Id., Art. 15. 

Time to answer bill amended after an answer. 
— Id., Art. 16, Beav. ed. 232. 

Time to set down demurrer to whole bill. — Id., 
Art. 17. 

Setting down demurrer to part of bill. — Id., 
Art. 18. 

Limitation of time to amend. — Id., Art. Zi, 

Amendment in injunction cases. — Id., Art. 35, 
Beav. ed. 288. 

Common injunction on amended bill. — Id., 
Art. 36. 

Time for filing replication. — Id., Art. 37. 

Time to answer amended bill where no answer 
required.— ZA, Art. 38, Beav. ed. 289. 

Replication where no answer to amendments. 
—Id., Art. 39. 

Replication where answer to amendments not 
required and time refused. — Id., Art. 40. 

Replication on amendments being answered 
though not required. — Id., Art. 41, Beav. ed. 
290. 

Time for obtaining commission to examine 
witnesses.— /({., Art, 42. 

And for examining them.^f<2., Art. 43. 

And for passing publication. — Id., Art. 44. 

Time for setting down cause and serving sub- 
poena to hear judgment. — Id., Art. 45, Beav. ed, 
291. 

Subpoena to hear when returnable, — Id., Art. 
46. 

Interval between notice and hearing of motion 
and petition.— /(/., Art. 47. 

Interval between notice and motion forappoint- 
ment of guardian. — Id., Art. 48. 

Time for taking bill pro confeuo after execution 
of attachment. — Id,, Art. 49. 

Court retains power to enlarge or abridge time. 
—21st Gen,Ord,, Beav. ed. 292. 



TRAVERSING NOTE. 

Plaintiff may file a traversing note upon de- 
fault in answering. — 62nd Gen. Ord,, 8th May, 
1845, Beav. ed. 304. 

PlaintiflT may file a traversing note, upon de- 
fault, in answering an amended bill, — 53rd Gen, 
Ord., Id. 

Plaintiff may file a traversing note after insuf- 
ficient answer, — 54th Gen, Ord., Id, 

Or upon overruling plea or demurrer. — 55th 
Gen. Ord,, Id, 

Copy of traversing note to be served on de- 
fendant in manner directed by the 19th and 21st 
Orders 26th Oct., 1842, for the service of docu- 
ments not requiring personal service. — 56th Gen, 
Ord., Beav. ed. 305. 
Effect of traversing note. — S7th Gen. Ord., Id, 
After service of traversing note, detendant not 
to plead, &c., without special leave. — 58th Gen, 
Ord., Id, 

Leave refused to serve a traversing note per- 
sonally on a defendant, who was within the 
jurisdiction, but had taken no step in the cause, 
either by solicitor or in person. — Moss v. Bttckkv. 
2 De G. & S. 359. ' 

Traversing note taken off the file at the instance 
of the defendant asking for leave to put in his 
answer after replication. — Tovme v. Bonnin, 1 
De G. & S. 128. 

Leave given to serve a traversing note on a 
deiendant, for whom the plaintiff had entered an 
appearance, though the case was not within the 
66th Order of May, 1845, which authorizes such 
service only on a defendant, who defends either 
in person or by a solicitor. — Moss v. Buc&lev, 2 
Phil. 628. "' 

The plaintiff filed a traversing order. The de- 
fendant afterwards made defaidt in appearing at 
the hearing :— Held, First,— that the plaintiff was 
not entitled to take, as of course, such deeree as 
he could abide by, but must go through his case, 
and take such decree as to the court might appear 
just, and — Secondly— That service of the travers- 
ing order must be proved by affidavit. — Evans v. 
Williams, 6 Beav. 118. 

Traversing note obtained, ex parte, by the 
plaintiff, with notice that the defendant's answer 
had been sworn, disohai-ged, but the defendant 
ordered to pay the costs. — Eiglm v. Riobu, 6 
Beav. 265. '^ *' 

Personal service of the copy of a traversing 
note may be made (by leave of the court, inde- 
pendently of the General Orders,) upon a de- 
fendant, who has not taken any step to defend 
the suit, either in person or by a solicitor, and 
where the service cannot therefore be made in 
the manner directed by the 56th General Order 
of May, 1845, — Laurie v. Bum, 6 Hare, 308. 

Where a bill of revivor and supplement was 
filed by one of two plaintiffs, and the other plaintiff 
refusing to join, was made a defendant, and an 
appearance entered for him under the 29 th General 
Order of May, 1846, and such defendant after- 
wards obtained and served an order, changing 
his solicitors in the cause. The court, upon an 
application by the plaintiff, supported by affidavit, 
that diligent inquuies had been made for such 
defendant, but he could not be found, ordered, 
that service upon the new solicitor named in the 
order for changing solicitors, of a copy of the 
traversing note, should be deemed good service 
upon such defendant. — Wallis v. Darby, 6 Hare, 
618. 
An application, by the plaintiff, to take a tra- 
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yersing order off the file, cannot be made ex parte, 
■K^Simmom v. Wood, $ Sim, 390. 

The production of a writ of attachment, for 
want of answer, with the sheriff's return, is suf- 
floient eyidence to ground the traversing order. 
r-Evant V. William^, ♦ Be»v. 485. 

TRUSTEE. 
Bee Trustee, ante 113. 

I^ord Chancellor jpay convey estates of lunatic 
trustees, and mortgagees, 13 S^ U Vic, c. 60, 
6. 3. 

May convey contingent rights, s. 4. 

I^ord Chancellor may transfer stock of lunatic 
trustees, and mortgagees, s. 5. 

Power to transfer stock of deceased person, 
S. 6, 

Court of Chancery may convey estates of 
infant trustees and mortgagees, s. 7. 

Contingent rights of infant trustees and mort- 
gagees, s. 8. 

Court of Chancery may convey the estate of a 
trustee out of the jurisdiction of the court, e. 9. 

Court may make order in cases where persons 
»re seised of lands jointly with pE^ties out of 
jurisdiction of court, &c,, s. JO. 

Contingent rights of trustees, s. II. 

Court m^y make order iu cases where persons 
»re jointly entitled, with others, out of the juris- 
diction of the court, to a contingent right in 
lands, s. 12, 

When it is uncertain which of several trustees 
was the si;rvivor, s, 13. 

When it is uncertain whether the last trustee 
be living or dead, s. 14. 

When trustee dies without an heir, s. 15. 

Contingent right of unborn trustee, s. 16. 

Power to convey in place of a refusing trustee, 
B. 17. 

Power to convey in place of person entitled to 
contingent right, s. 18, 

Power to convey in place of mortgagee, s. 19. 

Power to appoint a person to convey in certain 
cases, s. 30. 

As to lands in lyancastar and Durham, s. 21. 

When trustees of stock out of the jurisdiction, 
B. 22. 

When trustee of stock refuses to transfer, 
8.23. 

When one of several trustees of stock refuses 
to transfer or receive, and pay over dividends, 
8.24. 

When stock is standing in the name of a de- 
ceased person, s. 15. 

Effect of an order vesting the legal right to 
transfer stock, s. 26. 

Effect of an order vesting legal right in a 
chose in action, s. 27. 

Effect of an order vesting copyhold lands, or 
appointing any person to convey copyhold lands, 
'8.28. 

When a decree is made for sale of real estate 
for payment of debts, s. 29. 

Court to declare what parties are trustees of 
lands comprised in any suit, and as to the interests 
of persons unborn, s. 30. 

Power to make directions how the right to 
transfer stock to be exercised, s. 31. 

Power to court to make order appointing new 
trustees, s. 32. 

The new trustees to have the powers of trustees 
appointed by decree in suit, s. 33. 



Power to court to vest lands in new trustees, 
B, 34. 

Power to court to vest right to sue at Jaw in 
new trustees, s. 35. 

Old trustees i>ot tqbe dispharged from liability, 
S. 36. 

Who may apply, s. 37. 

Power to go befqro the master in the first 
instancje, s. 3$. 

Power to petitio9 the court or the Lofd Chan.- 
cellor, s. 39. 

Power to present petition in the first instance, 
8. 40. 

What may be done upon petition, s. 41.. 

Coiirt may disnjiss petition with or withpnt 
costs, s. 42, 

Power to make an order in a cause, s. 43. 

Orders made by the Court of Chancery, founded 
on certain allegations, to be conclusive evidence 
of the matter contained in such allegations, s. 44. 

Trustees of charities, s. 45. 

No escheat of property held upon trust or 
mortgage, s. 46. 

Act not to prevent escheat or forfeiture of 
beneficial interest, s. 47. 

Money of infants and persons of unaonnd mind 
to be paid into court, s. 48. 

Court may make a decree in the absence of .9 
trustee, s. 49. 

Powers of the master, s. 50. 

Costs may be paid out of the estate, s. $1. 

Commission concerning person of uniound 
mind, s, 52. 

Suit may he directed, 8. 53. 

Powers of Court of Chancery to extend to pro. 
perty in the Colonies, s, 54. 

Powers given to Court of Chancery may be 
exercised by that court in Ireland, s. 55. 

Powers of liOrd Chancellor in lunacy to extend 
to property in the Colonies, s. 5.^. 

Powers of I/ord Chancellor in lunapy may be 
exercised by I^ord Chancellor of Jrelu^d, s. 57. 

Where an executor pays a Jegacy into court, 
under the Trustee Indemnity Act, 10 & 11 Vic, 
c 96, his costs of paying it in, are to be borne by 
the estate ; but those pf paying it out, by the 
legatee. — In re Cawthome, 1? Beav. 56. 

A woman, who was sole trustee for sale of real 
property, mai^ied a man who absconded, and 
had not been heard of up to the hearing of the 
cause. The court decreed a sale, and that the 
husband should be declared a trustee within the 
11 Geo. 4 & 1 Will. 4, c. 60, s. 19 j but decUned 
to appoint a person to convey in his room, under 
the 8th section, on the ground that he was not 
the trustee " last known to have been seised," 
there being a joint seisin in hini and his wife. 
Proof of a search for a trustee under the 24th 
section of the Statute 11 Geo. 4 & 1 Will. 4, 0. 60, 
may be given at the hearing of the cause by affi- 
davit. — Moore v. Vinten, 12 Sim. 161. 

If the executors and trustees of a will, filed a 
bill for the purpose of having the rights of the 
defendants in the residue ascertained, without 
either praying, that the accounts of the personal 
estate may be taken, or offering to account for it, 
but admitting that there is a residue, the court 
will declare the rights of the defendant in the 
residue, without directing the accounts of the 
personal estate to be taken, although the defen- 
dants apply at the hearing to have the accounts 
taken. — Blatliwayt v. Toy tor, 11 Sim. 456. 

An application under the 1 Will. 4, c. 60, to 
appoint a person to convey in the place of an 
absent trustee, who had been discharged by a 
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decree of the court, ought to be, by motion, in the 
cause in which the decree was pronouneed ; a 
petition for that purpose being unnecessary. — 
Callaghan v. Egan, 1 Dru. & Wal. 187. 



VACATION. 

The several offices of the court, except the 
offices of the Accountant General, and of the 
Masters in Ordinary, and Taxing Masters, are to 
be open on every day of the year, except Sundays, 
Good Friday, Monday and Tuesday in Easter 
week, Christmas Day, and all days appointed by 
proclamation to be observed as days of general 
fast and thanksgiving. — 3th Gen, Ord , 8th May, 
1845, i3eav. ed. 273. 

The vacations to be observed in the several 
offices of the court, except in the ofSce of the 
Accountant General, are to be four in every 
year, viz., the Easter Vacation, the Whitsun 
Vacation, the Long Vacation, and the Christmas 
Vacation.— 8th Gen. Ord., Id., Beav. ed. 274. 

The Lord Chancellor may, from time to time, 
by special order, direct the offices to be closed on 
days other than those mentioned in Order 5, and 
direct any of the vacations to commence and 
terminate on days different from the fixed days 
mentioned in Order 8. — 10th Geu. Ord.,Id., Beav. 
ed. 275. 

In the vacations, applications for special orders 
may be made to any of the judges. — 15th Gen. 
Ord., 5th May, 1837, Beav. ed. U8. 
How to be made. — Id. 

The 15th General Order, 5th May, 1837, 
whereby application for special orders, may be 
made in the vacations, to any of the judges, ex- 
tended to the new Vice Chancellors. — Gen, Ord., 
5th August, 1842, Beav. ed. 202. 

The times of vacation are not to be reckoned in 
the computation of time appointed or allowed 
for the following purposes. — 14th Gen, Ord., 8th 
May, 1845, Beav. ed. 276. 

Amending or obtaining orders for leave to 
amend bills. — Art. 1, Id. 

Setting down pleas, demurrers, or objections 
for want of parties. — Art. 3, Id. 

Filing replications or setting down causes under 
the directions Art. 41, of 16th Gen. Ord., Id., 
Art. 4. 

Special applications during long vacation to be 
made to vacation master. — 25th Gen, Ord., 21st 
Dec, 1833, Beav. ed. 62. 

The common injunction may be dissolved in the 
long vacation. — Lane v. Burton, 1 Phil. 363. 

The long vacation is not to be excepted in the 
computation of the six days, for referring excep- 
tions for impertinence to a bill, — Sloggett v. Sorel, 
6 Beav. 378. 

Where a defendant, who is in custody for con- 
tempt ibr not answering the bill, has been 
brought up and remanded under the Statute 
1 Will. 4, c. 36, s. 16, the two months and six 
weeks given by the 13th rule, is not interrupted 
by, ;but will run in the vacation, although, if the 
thirty days allowed by the 5th rule for first 
bringing the defendant up, after he is actually in 
custody, should expire in vacation, that time is 
extended to include the four first days of the fol- 
lowing term, — Simtnmta v. Wood, 2 Hare, 644, 



WAIVEIi. 

See Waiver, ante 525. 

Where a defendant, who is in custody under 
process of contempt, for want of an answer, puts 
in his answer, the plaintiff, by replying to the 
answer, waives the contempt and entitles the de- 
fendant to his discharge, without payment of 
costs.— 0/rf/JeHv. Cobbett, 1 Phil. 657. 

Acts, amounting to waiver of irregularity in an 
attachment, though not available in answer to an 
application by a prisoner for his discharge, are 
available where the party has obtained his diS" 
charge, and where his only object in impeaching 
the attachment is to set aside subsequent proceed- 
ings founded upon it, — Needham v. Needham, I 
Phil. 640. 

Desendant in contempt for want of answer, 
filed it, and the plaintiff replied thereto. Held, 
that he had waived his remedy for the costs of 
the contempt. — Haynea v. Ball, 5 Beav. 140. 

By taking proceedings to expunge matter, 
reported by the master to be impertinent, a party 
adopts the report altogether and cannot after- 
wards, unless by the special leave of the court, 
take exceptions to the report, as to passages 
reported pertinent. — Holmes v. The Corporation 
of Arundel, 3 Beav. 303. 

Defendant filed an affidavit in support of a 
motion. The plaintiff filed an affidavit in oppo- 
sition, which the defenddnt referred for imperti- 
nence, and then filed further affidavits in support 
of his motion, but not in reply to, or in any 
manner, noticing any of the passages in the 
plaintiff's affdavit which were alleged to be 
impertinent. Held, that reference was not 
waived, — Biekford v. Sketeea, 8 Sim. 206. 

In a proceeding, under a railway act, where 
the act required a notice to be given, the objec- 
tion arising on account of the want of such 
notice, was held to be waived, by the party 
to whom it ought to have been given, appearing 
and not protesting against the proceedings on 
that account. — Taylor v. Clemson, ll Clk. & Fin. 
610. 



WINDING-UP ACT. 
See WiNDiNa-Up Act, Vol. 1, 576. 

The mere fact of a person being a member of 
the provisional committee of a joint stock com- 
pany, does not make him liable as a " contribu- 
tory," within the Winding-up Acts. 

C. consented to have his name inserted in the 
list of provisional committee-men of a proposed 
railway company, which was provisionally regis-, 
tered, and the name was accordingly inserted and 
advertised ; he did not accept or apply for shares, 
or attend any meeting of the committee. The 
undertaking was afterwards abandoned ; — Held, 
that C. incurred no liability to contribute to- 
wards payment of the debts of the company, 
and was not a " contributory " within the 
Winding-up Acts, 1848 and 1849. — Norrii v. 
Cottle, 2 Clk. & Fin. N, S. 647. 

If a person, whose name is on the provisional 
committee of a joint stock company, provisionally 
registered, "accept" shares in the company, 
although he does not pay the deposits, he is a' 
contributory vrithin the Winding-up Acts. 

U.'s name was on the list of the provisional 
committee, contained in a published prospectua 
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of a railway oompany, provisionally registered, 
and, in answer to a letter from the secretary^ 
informing him that the commitee of management 
had apportioned one hundred shares in the 
oompany» to each provisional committee-man, 
and desiring to be informed whether he would 
take them, he wrote a letter saying :-^" I ac- 
cept the one hundred shares allotted me." The 
secretary afterwards sent hira a letter of allots, 
ment " not transferrable, " stating that the 
committee of management liad allotted hira 
one hundred shares, and requesting him to 
pay the deposits thereon into one of the com. 
pany's banks, before a certain day, " or the allot- 
ment would be null and void." U. paid no 
deposits, and did no other act in connection 
with tie company. The undertaking having 
failed, for want of capital, was abandoned. 
Held, that the first two letters formed a com. 
plcte contract, exclusive of the third, and that 
U. was a contributory within the Winding-up 
Acts, 1848 and 1849»— fl««a» v. UpJUl, 2 Clk. 
& Fin. N. S. 674. 



WITNESS. 
See Pb Evidence. 

WRIT, 

See Fb Subfcena.. 
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held BufRoienU— 'Snowball r, Dic/uon, 4 Y. & C, 
5n. 

Where a Writ of attachment having issued, the 
suit abates before execution, the order fa revive 
the suit revives the attachment. — id. 



I. — Genekally. 



That no writ of attachment with prodamationSi 
nor any writ of rebellion, be hereafter issued for 
tiie purpose of compelling obedience to any pro- 
cess, order, or decree of the court. — 6th Gen. Ord,, 
16th Aug., 1841, Beav. ed. 164. 

Where a writ of ^. fa. issued under the Ge- 
neral Orders of the 10th of May, 1839, has failed 
to satisfy the demand, another writ may issue 
into another country. — Spencer y. Allen, 2 Phil. 
215, 

Where the objection to the legality of an 
original writ is one which may be taken upon the 
pleadings, and so be made the subject of an 
appeal, the court will not quash the writ upon 
siotion unless it is satisfied beyond all doubt of 
the validity of the objection. — Daviet v. Lomidea, 
1 Phil. 328. 

The subpoena te appear and answer is a writ 
to which the 20th Order of the 26th October, 
1842, applies, although it is not sealed in the 
Clerk of Records and Writs ofiSce. — Price v. 
Webb, 2 Hare, 515. 

Where a writ is made returnable "immedi- 
ately," the meaning is, that it should be returned 
immediately after execution of the writ, alluwing 
a reasonable time for such execution. Therefore, 
where a writ of attachment issued on the 22nd 
of June, and the suit became abated on the 24th, 
and was not revived until the following No- 
vember, the return of the writ in January was 



II. — SciEBi Facias. 

The name and addition of the prosecutor in an 
action of scire facias may be inserted in the writ, 
by adding, after the usual words, " we are given 
to understand and be informed," words in the 
form following — viz.j "by A. B. of, &o.," stating 
at length the name, addition and place of resir 
dence of the prosecutor.— UtU Cfe». Ord., 29th 
Dec., 1848, Petty Bag Office. 

If the name of a prosecutor be inserted in 
a writ of icire faeiat, the fiat of the Attorney 
General for the issuing of such writ is not to be 
filed unless the same contains the name and 
address of such prosecutor.™! 2th Gen. Ord., Id, 

The proceedings and trial in an action of tcire 
facias Inay take place and be had in such one of 
Her Majesty's Superior Courts of Common Law 
as may be chosen by the party applying to have 
the writ sealed. — 13th Gen. Ord., Id. 

A writ of scire facias to revoke letters patent 
is not to be sealed, — Firstr^Uutil the Sat of the 
Attorney General is filed in the Petty Bag Office. 
— Secondly— Until the name of some one of Her 
Majesty's Superior Courts of Common Law is 
indorsed or written thereon. — Thirdly — XTntil a 
true copy of the writ, and of any drawings or 
plans annexed thereto (to be verified by affidavit) 
has been filed in the Petty Sag Office.— 14th 
Gen. Ord., Id. 

If such writ has been sealed befbre the 1st day 
of January, 1849, and the record of the action 
has not been carried or transmitted into the 
Court of Queen's Bench, the name of some one 
pf Her Majesty's Superior Courts of Common 
Law is to be endorsed on the writ, and a memo>' 
randiim thereof entered with the Clerk of the 
Petty Bag Office before any subsequent proceed* 
ing is taken in the action. — 15th Gen. Ord., Id, 

The trial and any proceedings in an action of 
scire facias, are to take place in the Court of 
Common Law, the name of which is endorsed or 
written on the writ,— ^16th Gen. Ord., Id. 

A bond of indemnity against costs to be in., 
curred in the prosecution of an action of scire 
facias, may (if so desired by the Attorney Gene« 
ral), be taken in the name of the Clerk of the 
Petty Bag, but the same is not to be deposited or 
filed in the Office of the Petty Bag, unless the 
intended obligors and the sums for which they 
are to give security, be named by the Attorney 
General. — 17th Gen. Ord., Id. 

A bond of indemnity filed or deposited in the 
Petty Bag Office, may, at the request of the 
Attorney General, be put in suit under such 
circumstances, and upon such terms and con- 
ditions as the Lord Chancellor or the Master of 
the Rolls may approve of. — 18th Gen, Ord., Id. 

An appearance is to be entered by or on behalf 
of any defendant who has been summoned by 
the sheriff within eights days after the writ of 
scire facias has been returned and filed. — 19th 
Gen. Ord., Id. 

The writ of scire facias to repeal a patent AoSa 
not issue, nor is the fiat for that purpose granted 
by the Attorney General, as of course. — Setnble : 
The Queen v, Prosser, 1 1 Beav. 306. 

A icire facias on a recognizance set forth, that 
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on, &o. [atBalUnasloe, in the County of Galway] 
M- T. and two others of, &e., in the County of 
Gajway, came before J. E,. [who then and there 
was], one of the mastets, &e. fas by the said 
recognizance, of recotd and enrolled, &t. may 
»ppeari|. In the record of the recognizance the 
words within the brackets were omitted, but at 
the fqot of the recognizance was this note, signed 
by the master, " T^en and acknowledged before 
me at ^alUnasloe, in the County of Galway, ' 
aforesaid." Upon nul tiel record pleaded : — Held, 
that there was a variance, — Regina y, Ifl/ncA, 
2 Jon. & t. 103. 
The note at foot is not part of the lecognizance. 

A case depending at the petty bag side of the 
court, may be heard and determined 4ut of term, 
—Id. 

A plea of bankruptcy of the defendant, after 
breach of the condition, is not a bar to a scire 
facias on a recognizance ^acknowledged by a 
tenant to the court,— *■ ite^jso t. O'Donnell, I 
Jon. & L. 271. 

The discharge of the defendant under 1 Geo. 
4, c. 59, as an insolvent debtor, after breach of 
the conditions, is a good plea to & scire facias on 
a recognizance, acknowledged by a tenant to the 
court. — Beginav. Kelly, 1 Jon. & L. 271. 

A scire facias on a recognizance stated that on 
the 28th April, 1838, J. L. of L., in the county 
of G. came before J. B. " Tvho then and there 
was one of the masters eittraofdinary, and in 
and for the said county of G., and duly autho- 
rized in that behalf, and acknowledged himself to 
be indebted, &c." Held, on demurrer, that it 
was not sufficiently averred in the scire facias 
that the recognizance was taken within the juris- 
diction of the master extraordinary .-^iJej'sna v, 
Lynch, 1 Jon. & L. 462. 

Scire facias, upon a recognizance, conditioned 
for the payment of rent by the tenant of certain 
lands, let under the court j the sci, fa. stated, 
that the conusors, &c., '• all }n the county of C, 
&c., came before J, B. (who then and there was), 
one of the masters extraordinary, &c., (in and 
for the said county of C,) and duly authorized 
in that behalf, and then and there acknowledged 
themselves, &c., as by the said recognizance of 
record may appear,' The condition of the re» 
cognizance was omitted in the scire facias; plea, 
nul tiel record ;— Held, that though, according to 
the strict rule of pleading, the condition ought 
to have been set out in the sci,fa„ yet as upon 
enquiry by the court , it appeared that there had 
been a settled practice, the other way, existing 
for more than half a century, and no former trace 
to the contrary, the court would not alter such 
practice ; — Held, secondly, that the words, " who 
then and there," and, "in and for the said 
county of Cork, and duly authorized in that be- 
half, and then and there," introduced into the 
id. fa., constituted an averment, upon which 
issue might be taken, and not purporting to be a 
statement of the record that there was no 
variance in this respect. In the caption, J. H. 
signed himself "Master Extraordinary, county 
of C." In the sci. fa. he was stated, " J. H. 
Esq. :" — Held, no misdescription. Held, also, 
that it was suiEciently averred in the sei. fa., 
that the recognizance was taken within the limits 
of the jurisdiction. In cases of this nature the 
court requires that the points intended to be 
relied on in argument, should be stated in the 
margin. — Regina v. Hurley, 2 Dru, W. 433 ; 1 
Con. & L. 473. 



To a scire facias upon a receiver's recognisance, 
the sureties pleaded performance of the condition 
of the recognisance, Replication, that after the 
making of, and entering into, the said repognir 
zance, the receiver was directed to account, aid 
that on th6 passing the said account aoertaiii 
balance was certified as being in his hands, that 
subsequently an order was made to lodge the 
said balance, but that the said receiver had 
wholly declined and refused so to do :f--Hel4, on 
demurrer to this replication, that it was suffl. 
ciently alleged upon the record, that the receiveir 
had notice of the said order — Quoere, ii any 
averment of notice be necessary ..r-ite» v, Lid- 
Well, I Dru. & Wal. 26. 

The court will permit the amendment of a scire 
facias, by stating the recognizance upon which 
the scire fmas issued, to be a joint aiid not a 
several one, after the' defendant had pleaded 
thereto. — Regina v. Fennell, I Dnj. & W. fill. 

A scire facias on a judgment, is not a mere 
continuation of a former suit, but creates a new 
right. A judgment was obtained in 1813, it was 
revived by scire facias in 1828, a bill was iiled in 
1838, in the Court of Exchequer, in Ireland) 
against the representatives of the debtor, praying 
for an account, and that the principal and inte- 
rest due on the judgment, might be satisfied out 
of the debtor's real or personal estate. Plea of 
the Statute of Limitations (3 & 4 Will. 4, c. 27, 
s. 40): — Held, that the scire fapias created nev 
rights, and that the plea was no bar to the suit, 
—Farrellv. Oleeson, 11 Clk. & Fin. 702. 

To a writ of Scire facias, issued in J837 by the 
executors of the conusee of a judgment, reco- 
vered in 1810, against the heirs and terre-tenants 
of the conusor, one of the terre-tenants pleaded 
the 40th section of the Statute 3 & 4 "Will. 4, c. 
27, to which the executors replied a judgment of 
revivol-) recovered of themselves within twenty 
years before the issuing of the scire facias :— r 
Held by the Lords, agreeing with the unanimous 
opinion of the Judges of England, and reversing 
a judgment of the Court of Exchequer Chamber 
in Ireland, 1st, That the plea was a sufficient 
answer to the claim stated in the writ, 2nd, 
That the replication was a departure filom the 
writ, and, therefore, bad on general demurrer, 
Srd. That a new writ accrued to the executors by 
the judgment of revivor, recovered by themselves, 
Barrari v. Beresford, 10 Clk. & fin, 319. 

Semble ; That if the executors had issued the 
scire facias, on the judgment revived by them 
within the twenty years, the statute would not 
have barred the claim,— iS. 

Semble : That the Irish Statute, 8 G. 1, c. 4. s. 
2, is repealed, so far as judgments are concerned, 
by the Statute 3 & 4, Will. 4, 0. 27, s. iO—Jd. 



HI. — ^Ne Exeat Regno. 

A writ ne exeat granted though not prayed for 
by the bill. — Earned v. Laing, 13 Sim. 255. 

A ne exeat will not be granted unless it is 
prayed for by the bill. — Sharp v. Taylor, 11 
Sim. 50. 

Before issuing a writ of ne exeat regno, the 
court requires something very explicit upon 
which to act, and will not grant the writ against 
a party on a presumed intention, to be collected 
from ambiguous expressions, which might only 
mean that the party intended to quit his resi- 
dence for another within the country, — Darley v. 
Nicholson, 1 Dru. & W. 66. 
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IV. — Op AsSlStANOB. 

Writ of assistance on non- delivery of posses- 
sion.— 13th Gen. Ord. 26th Aug. ISiKBesv. ed. 
167. 

A party is entitled ton writ of assistance under 
the 13th Order of August, 1841, to enforce 
obediencie to a decree, although the memorandum 
in the form prescribed by the 12th Order of 
August, 1811, endorsed upon the copy of the 
decree serred, intimated that the party neglecting 
to obey it would be liable to process by attach- 
ment, orsefjuestration, — Bower v. Cooper, 2 Qare, 
112, 



v.— 'Op Execution. 



No writ of execution shall hereafter issue to 
compel obedience to any order or decree of the 
High Court of Chancery.— 10th Gen, Ord., 26th 
Aug., 1841, Beav, ed. 16a, 



It Is irregular to serve a writ of execution 
commanding payment of money after the exr 
pifation of the time appointed for payment in the 
order upon Which the writ is founded, -—Dtti^e^ 
V. Elwes, 2 Beav, 269, „ 



VI.p— De Contdmace Capiendq, 

Semble ; That the indorsement upon a writ d» 
eontumace capiendo, need not shew that all tho 
formalities prescribed by the act 6 Eliz,, c. 23, 
have been Gomplied with,-<;>i» re Bainei, % Cr. & 
Ph. 31. 

A writ of assistance will not be granted to aid 
the sheriff in executing an attachment directed 
to him which issued against a tenant to the 
court, for non-payment of his rent. — Meagher r, 
Meagher, I Jon. and L. 31, 



ORDER OF THE COURT OF CHANCERY, 

Saturday, March 22nd, 1851. 



" Whereas it is expedient that some of the fees 
heretofore payable in respect of certain proceed- 
ings in the Court of Chancery should be abolished, 
and that others should be reduced in amount, 
now I, the Bight Hon. Thomas, Baron Truro, 
Lord High Chancellor of Great Britain, with the 
advice and concurrence of the Right Hon. Henry, 
Baron Langdale, Master of the Rolls, and the 
Right Hon. the Vice-Chancellor Sir James Lewis 
Knight Bruce, do hereby order and direct, that 
from and after the 31st day of March, 1851, such 
of the fees heretofore received and taken by the 
clerks to the Masters in Ordinary, the Taxing- 
Masters and their clerks, the Registrars and their 
elerks, the Master of the Reports and Entries and 
his elerlcs, the Clerk of Affidavits and assistant- 
clerks of affidavits, the examiners and their clerks, 
and the Clerks of Records and Writs and their 
elerks, as are set forth in the first schedule 
hereto, shall be and the same are hereby abo- 
lished. And that such of the fees heretofore 
received and taken by the clerks of the Masters 
in Ordinary, the Registrars and their clerks, the 
Taxing-Masters and their clerks, and the Clerks 
of Affidavits and assistant clerks of affidavits, as 
are mentioned in the second schedule hereto, 
shall be reduced in amount, and in lieu thereof, 
the fees set forth in the said second schedule shall 
be received and taken respectively by the clerks 
of the Masters in Ordinary, the Registrars and 
their clerks, the Taxing-Masters and their clerks, 
and the clerk of Affidavits and assistant-clerks of 
affidavits, and shall be by them severally and re- 
tpeetively paid into the Bank of England in the 



name of the Accountant-General, to be placed to 
the credit of the account entitled ' the Suitors' 
Fee-Fund Account." 

" FiEST Schedule above beperreo to." 

" Fees to Cease on and apter the 31st da'^op 

March, 18S1. 

" m the opfices op the masters in ordinary." 

„ . £ s. d. 

For investigating every title brought in 
before the Master to be settled, and 
perusing the abstract thereof, upon 
the first 25 folios thereof . . ..068 

Upon the succeeding 25 folios thereof 3 4 

For every advertisement issued by the 
Master . . . . . . ..110 

For every peremptory advertisement 
for the sale of property with the ap- 
probation of the Master, in addition 
to the foregoing fee, to be repaid if 
the property shall not be offered for 

„6ale 3 

For signing the allowance of everydeed, 
recognizance, set of interrogatories, 
account, or other document allowed 
and signed by the master . . ..050 

For every order upon a warrant ..060 

For perusing and settling the draught 
of every deed brought before the 
Master to be settled (except a lease 
for a year), where such deed shall 
not exceed 30 folios 10 

Where such deed shall exceed 30 folios 
and not exceed 60 folios . . . . 1 10 
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And where such deed shall exceed 60 
folios and not exceed 100 folios . . 3 10_ 

And where such deed shall exceed 100 
folios ., ., 300 

jPee on preparing reco^izance . , 110 

For an ei^aminatioii'ne on each witv 
-ness, exclusive oO)ath . . . . S 

For examining engrossment Qf deeds, 
each skin ,,, .. ,, .,034 

For comparing deeds, books, and papers 
with the schedule, on their being 
deposited or delivered out, where 
tlie schedule shall not amount to SO 
folios ,, ., ., ., ,.068 

Where the schedule shal). amount to 

50 foUos 13 4 

For expunging scandal or impertinence 
out of every record or document re^ 
ferred, qn eyery such record or do- 
cument . . . , . , ,.100 

IN THE 0FPIDE3 OP fWZ TA^ING-MASTEBS. 

For signing the allowanpe to every set 
of interrogatories, account, or other 
document .... ..,. .. 5 

For an examination fee on each wit- 
ness, explHsive of oath • • • > ••>• ^ ^ 

VSt THE REGISTBAr's OFFICE) 

For every oejjtiflpafe signed by the Ke- 
gistrar for the sale or transfer of 
annuities, stock, or Exchequer-biUs, 
or for delivery out of the latter 2 6 

For every other certificate signed by 

the Registrar 1 

For every copy of minutes of ^ny 

decree or order, per side 1 

For every exhibit proyed vica voce ;n 

court .. .. .. '.. .i 2 6 

For entering every plea or demurrer ..010 

For setting down ca\ises, exceptions, 
further directions, plsas, pnd de» 
murrers, each (except for setting 
down causes on the Registrar's days) 1 

For setting dowQ causes on the Re- 
gistrar's days .... ,, 1 1 

IN TJf^ IfEPORT OFPIiSE. 

For every attendance, with a report at 
the Master's offices, for any material 
alteration to b.e ^oAe therein . . . , Q 8 

AT THE EHTERIKO SE\T3. 

For every certificate in Master's 

report .... .... 1 

For entering every attachment . . . , 6 2 

IN THE AFPIDAVIC OFPICB. 

For registering every affidavit, for each 
side ,,. „, , 4 

For expunging impertinence from an 

affidavit „. ... ...10 

IN THE examiner's OFFICE, 

For every certificate signed by Exa- 
miner 034 

For drawing every folio of depositions, 
where no office copy is taken, when 
two terms shall have elapsed without 
the examination of any witnesses •• 10 

For every interrogatory added , . 10 

For every subpoena notice . • ..010 



IN THE RECORD AND WRIT OLBEK-'s OFFICE. 

For sealing every dedirnua to take an 

answer 10 

For sealing every special dedimta by 
order of court . . .. .. .. 18 

For filing every answer or deinnilirrer 10 
For every consent . . t r ,.070 
For filing every note . , . , ..070 
For filing replication . • , , 10 

Fqr entering every memorandum of 
servlbe of copy of bilj qn every de- 
fendant .. .. ■• ..070 

Tgia Second Sohedttlb above referred to, 

FEES to EB received AND TAKEN BY THE CLERKS 
to tub masters IN ORDINARY. 

For entering accounts of receivers, con- 
signees, and committees in each book 
(in lieu of the present fee of 6d. per 
folio)i per foilot , . . ,_ ..004 

For enteiring accounts of parties ac- 
counting before a Master in a book, 
if required (in peu of the present fee 
of ed. per folio), per folio .. ..004 
pees to be received and taken by thb 
taxing-masters and their clerks. 

Per eentage oA amount of every hill of 
costs as taxed, in ^^eu of the present 
fee of £3 .. ,. ., ,. 2 10 

PEES TQ :?E RECEIVED AND TAKEN EY THE 
REGISTRARS AND THEIR CLERKS, 

For evgry order for payment of nioney 
out of (iourt, where the sum or sum's 
thereby directed to be paid shall 
expeed £100, and shall not exceed 
in the whole £500 ; 

And for transfer qut of douyt or sale of . 
any sum or sums of Governnjent Stoclf 
or South Sea annuities (excepting 
Long Annuities or annuities' for 
terms of years), when the sum or 
sums thereby direpted to be transr 
ferred or sold shall exceed £100, and 
shall not exceed in the whole £500 ; 

4^nd for payment out of court of any 
annuity or annuities exceeding £5, 
and not exceeding in the whole £25, 
per annum ; oj of ^ny interest or dir 
vidends upon stock or annuities ex- 
ceeding £5, and not exceeding in the 
whole ^25 per annum, and for np 
other purpose in, lieu of the present 
feeof £2 10s. ., .10 

Fqr every ofljce copy thereof, in lieu of 
the present fee of £1 .. .. 10 

For every pther order for payment or 
transfer out of pourt, in )ieu of the 
present fee of £2 IDs, . . .,200 

FEES TO BE RECEIVED AI?D TAKEN BY THE CLEER 

OP APPIDAVITS AND ASSISTANT CLEI^KS OP 

AFFIDATITS. 

For every office copy of an affidavit (in 
lieu of the present fee of 4d. per side 
and 4d. per side for registering), pe» 
folio .. ,. 4 

" TRURO, C. 
"LANGDALE, M.R. 
" J. L. KNIGHT BRUCE, V.C. 
" J. CoUis, Registrar." 



STANDING ORDERS OF THE HOUSE OF LORDS, 

Relating to Real Property in England itnd Ireland.-^3ti Aprils 1830. 



STANDING dRDERS. 

Committee on Private Bills not to eit Until ten dayt 
after Second Beading. 
Ordered, that no fcotnmittee sHall sit tlpoh any 
estate bill uiltU teh days after it shall have been 
read a second time. — 147th Standing Order, 
foimerly 94, 20tli April, 1698i 

Consenti to Privdte Sitla to be peHdndl, or att 
Affidavit of Diiaiilitj/ made. 

Ordei-ed that no notice shall be taken fcy ttie 
eommittee of the consent of any person, except 
trustees for a charity, to any private bill, unlBss 
Such person appear before S;uch committee, or 
proof be made to such committee, by tv?o credible 
Vitnesses-, that such person is not able to attend, 
ijnd doth consent to the said bill.— 148th Order^ 
formerly 64 A, 2nd June, 184Q. 

kow Content <^ trusiees for Charifc^ Put'poiii 
to be Signified, 

Ordered, that the cOnsfeilt of all trustees ibr 
tharitable purposes may be given to any private 
bill by which th'e estate, revenues, management, 
br regultition tof the charity may be affected, by 
each <Jf 6Uch trustees signifying his assent to 
'such bill by signing a printed copy of the said 
bill, in the presence of one credible witness, who 
Shall attest such signaturei —•■ 14etli Order^ 
formerly 94 Bj 

Private Bills to be brottght in on Petition. 
it is ordered, by the Lords Spiritual and Tem- 
jporal in PaHiament assembled, that fot the fuWire 
no privAte bill shall be brought into , this House 
Until the tTouse he infofrn'Sd of the matters 
therein contained, by petition tD this House for 
leave to bring ih such bill i arid that this order be 
added to the roll 6( St4riding Orders —139th Ord. 
tornieHy 95, hh Deceihher, 1G99'. 

Private Bills to be Printed previotisty to tJH 
Second Reading. 

it is ordered, by the Lords. Spiritual and Tem- 
poral in Parliament assembled, that for the future 
no private bill shall be read in this House a 
second time until printed copies thereof be left 
with the Clerk of the Parliaments, for the perusal 
of the Lords ; and that one of the said copies 
shall be delivered to every person that shall bie 
concerned in the said bill, before the meeting of 
the committee upon such bill; and in case of 
infancy, to be delivered to the guardian, or next 
relation of iiill age, not concerned in interest or 



ill the passing the said bill j and that this ordei- 
be added to the roll of Standing Orders, and 
printed and published, to the end all persons con- 
cerned may take notice thereof. — Amended by 
13th Ord., May 1742; 145th Ord. formerly 98, 
16th November, 1705i 

Priial'e Bills nttl to be read before HeaHng of 
Causes. 
, tt is this day ordered and declared, by ths 
Lords Spiritual and . I'emporal in Farliaifteilt 
a^sembledf that for the ifoture, when any caUsfe 
shall be iippointed to be heard in this ItoUsC) rib 
private bill whatsoever shall be Jead that ddy 
before the hearing of the cause. — i46th Or&) 
formerly 97, 18th January, 1705. 

It is, ordered, by the tiords Spiritual arid Tehl' 
poral in Parliament assembled) that the ordeK 
made the ifoUrteenlh instant, for. declaring that no 
private bill, whatsoever, shall be read that daV 
any cause is or shall be appointed to be heaira) 
before the hearing of said cause, shall be arid is 
hereby made a Standing Order of the House, and 
entered on the rdll. — Id. 18th JariUary, ifOSi 

PetHtonifor PriUdte Bills to he ai^nedii/aUparitei 
Concerned. 

It IS ordered, by the Lords Spiritual arid Tetilw 
poral in Parliament assembled, that for the filtUria 
all parties concerned in the consequeniies of any 
private bUl shall sign the j^etition that desires 
leave to bring such private bill into this House,=»- 
iSOth Ord., fbrmeriy 98, ISth I*ebniaryt l705i 

2*0 ie Referred to two of the Judges for their 
Opinion^ 
It is oirdered, by the Lords Spiritual and Tern- 
poiral in Parliament assembled', that when a 
petition for a private bill shall be offered to this 
House, It shall be referred to two of the judges, 
who, aheir perusing the bill, Without requiring 
ariy proof of the aUegatibns thei^ein contained, 
are to ireport to the Hduse theilr opinion thereon 
tindei; their h^nds, aiid whether, presuming the 
allegalittns contained iri the preamble to be proved 
to the satisfaction of the Lords Spiritual and 
Temporal in Parliament assembled, it is reason- 
able that such bill do pass into a law, and 
Whethelf the pl-oyisions thereof are proper for 
Carrying its purposes into effect, and What altera- 
tions or amendments, if any, are necessary, in 
the same ', and in the eVent of their approving 
the said bill, they are to sign the same. The like 
method to be observed as to private bills that are 
brought up from the House of Commons, before 
the second reading of such bills, by sending a 
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copy of such bill, eigneJ' Ijy tlie clerk, to the 
judges.— lllst Ord,, formerly 99, 20th February, 
1843, 

T}histees appoinied by a Private Bill to appear 
personally and accept the Trust, 

tt is drdered,.by the Lords Spiritual and Tem* 
poral in Parliament assembled, th^t in a all cases 
■where trustees shall be appointed by any private 
bill, the eoiiimittde to Whom that bill is referred 
do take care that the trustees appear, personally 
before them and accept the tijusts. under their 
hands i and also that the lord who shall be in the 
chair of a Committee for the passing of any pri- 
vate billS) when he makes his report, shall 
acquaint the House, that all the orders of the 
House in relation to the pjissiug of private- bills 
■were duly observed in passing of the said bill 
through the committee. — 143rd Ord. formerly 
101, 16th February, 1705. 

All Standing Orders relating to Privaie Sills to 
be transmitted to the Committeei, 

It is ordered, by the Lords Spiritual and Tem- 
poral in Parliament assembled, that for the future 
when any private bill shall be sent by the House 
to a conlmitteej there shall be at the same time 
transmitted to. them a copy of these orders now 
Wade, and of all other Standing Orders of the 
House then in force relating to the passing of 
private bills.^^d., 144th Ord., formerly 1,02, 

It is ordered, by the Lords Spiritual and Tem- 
poral in Parliament assembled, that the orders of 
the sixteenth instant, relating to private bills, 
Shall be and they are hereby declared to be 
Standing Orders,, and entered on. the toll, — Id., 
l9th February, 1705.. 

BonDermng- Reports of Amendments, 

It IS ordered, by the Lords Spiritual and Tem- 
poral in Parliament assembled, that upon all 
reports made from committees of amendments to 
bills for the future, the lord that makes the 
Report do explain to the house the effect and 
coherence of each amendment ; and that on the 
clerk's second reading of the same amendments, 
the Lord on the Woolsack do the same ; and this 
to be added to the roll of Standing Orders. — 47th 
Ord. formerly 34, 5th April, 1707. 

Concerning Sills for selling lands and purchasing 
others to be settled in lieu thereof. 

Upon report made from the Lords' Committees 
appointed to take into consideration the Standing 
Koll of Orders of this House, in relation to the 
Standing Order of the l6th of February, 1705, 
No. 100. It is ordered by the Lords Spiritual 
and Temporal in Parliament assembled, that 
where a bill is brought in to empower any person 
to sell or dispose of lands in one place, and to 
buy or settle lands in another place, the com- 
mittee to whom such bill shall be referred do 
take care that the values be fully made outj and 
if the bill shall not be for making a new purchase, 
but only for settling other lands in lieu of those 
to be sold, ill that case provision shall be made 
in the bill that such other lands be settled 
accordingly ; but if the bill shall be to purchase 
and settle other lands, in that case the com- 
mittee are to take care that there be a binding 
agreement produced for such new purchase ; or 
if it shall be made appear to the committee that 



such agreemettt cannot then be made, ot that 
such purchase cannot then be made ai.d settled, 
as desired by the bill, and the committee shall 
'. be satisfied -with the reasons alleged for either 
of those purposes, in. either of those cases pro^' 
vision shall be made ia the bill that so much of 
the money arising by sale of the lands directed 
to be sold as is to be laid out in anew purchase 
shall be paid by the puschaser or purchasers into 
the Bank of ^gland, in the name and with the 
privity of the Accountant General of the High, 
Court of Chancery, to be placed to his account, 
there ex parte the purchaser or purchasers of 
the estate of the person or persons mentioned in, 
the title of the said bill> pursuant to. the method 
prescribed by the Act of the 12th year of King. 
George the First, Cap. xxxii., and the General 
Orders of the said court, and without Fee or K'. 
ward, according to the Acfr of the 12th year of 
King George the Second, cap. xxiv., and shall, 
when so paid in, be laid out in the purchase of 
navy or victualling bills, or exchequer bills ;. and 
it is farther ordered, that the interest arising from, 
the money so. laid out in the said navy or victa-, 
ailing bills, or exchequer bills, and the money 
received for the same, a&they shall be respectively 
paid off by Government, shall be laid out,, in the 
name of the said Accountant Generali in the- 
purchase of other navy or victualling bills, ot 
exchequer bills } aU which, said navy and victu- 
alling bills, and exchequer bills, shall ba 
deposited in the Bank in. the name of the said 
Accountant General, and shall there remain 
until a. proper purchase or purchases be found 
and approved, as shall be directed by such bill,, 
and until the same shall,. upon a petition setting 
forth such approbation, to be preferred to the 
Court of Chancery in, a summary way by the 
persons to benamed in the bill,, be ordered; to be 
sold by the said Accountant General for the com- 
pleting such purchase, in. such manner as the 
said court shall think just and. direct ;; and it is 
further ordered, .that if the money arising by the 
sale of such navy, victualling, or exchequer bills 
shall exceed the amount of the original purchase 
money so laid out as aforesaid, then and in that 
case only the surplus which shall remain, after 
discharging the expense of the applications to the 
court, shall be paid to such person or persons 
respectively as would have been entitled to receive 
the rents and profits of the lands directed to be 
purchased, in case the same had been purchased 
pursuant to the act, or to the representatives of 
such person or persons. — 159th Ocd. formerly 126; 
19th May, 1762; Amended by Ord. of 18th 
March, 1777, and Ord. of 18th June, 1795. 

Ordered, that the Standing Order before men- 
tioned be vacated and made void, and this order 
be substituted instead thereof, and declared to be 
a Standing Order, and that it be entered on the 
Roll of Standing Orders, and printed and pub- 
lished, to the end that all persons concerned may 
take notice thereof. 

Respecting Consents to Private Sills. Where a 
Petitioner is Tenant for Life and Another Tenant 
in Tail, 
Ordered, by the Lords Spiritual and Temporal 
in parliament assembled, that where a petitioner 
for a private bill is tenant for life in possession, 
and another petitioner for the same bill is tenant 
in tail in remainder, and of age, and where it is 
competent for the two together, by deed, fine, 
and common recovery, to bar the rights ard 
interests of air persons in remainder after the 
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estate m tail of the petitioner, the (Jommitteb 
shall notj in such case, be required to tE^e the 
consent of any of the fefsons itt remainder 
after the estate of such tenant in ; tail to the 
passing pf such bill.— I51st Ordi fuirmerly 145, 
iath Apiil, 1?9». 

Where Women have art tnietfeat, 

didered, That in all private b&Si '\^hCn any 
manled or unmarried woman, or when any 
Widow, desires to consent to the sale or exchange 
Of any estate in which she May .li4Te an, interest, 
or upon which she may be entitled to a jointure 
ient-charge of atqr sort, or if she sliall desire to 
sell or otherwise dispose of all at ahy part of 
such jointure, rent-charge or interest, tne com- 
mittee shall require not only her own consent 
in person, but also that of her trustee or trustees. 
—M., l52nd Omi. fbimerly 116. 

Where Children have an titterest. 

Ordered, That in all private bills, when any 
estate is proposed to be sold or exchanged, on 
which the whole or any part of the fottiine of 
any child or children is secured, or in which 
any such child or children hath or have «a in- 
terest, the committee shall take the consent of 
any such chUd or children, if he^ she, or they 
is or are under age, by his, her, Or their parents 
or guardians, and if of age, then the consent of 
the trustee or trustees for such Child or children 
shall also be taken, as well as the personal 
consent of such party.— IfiSrd Ord. formerly 147, 
td. 

Trustee) to consent in Person, 
Ordered, That the consent of all trustees shajl 
he required in person before the committee, 
ifthere any money is to pass through the hands 
bf any such trustees, whether for jointUTCi pin 
money, the fortunes of younger chUdren, or any 
other interest whatsoever ; but the consent of 
trustees to preserve contingent remainders only 
shall not be necessary, —^ 151th Ordi formerly 
148, /<;, 

Appoittinieni qfnetl) Trustees to he with the Appro- 
bation of the Court of Chancery. 

Orderedi That *hert any Of the parties in- 
terested in any private bill, shall have power, by 
such bill) to name a trustee in the room of any 
trustee dying) resigning^ or refusing to exercise 
his tnlsti provision shall be made in the bill that 
such new trustee shall be appointed by or with 
the approbation of the Court of Chancery. — 1 o 5 th 
Ord. formerly 149, Id. 

tlotice to hi given io Mortgagees; 

Ord^redi That when a petition shall be pte- 
feented to the House for any private bill, notice 
shall be given to any person being a mortgagee 
Upon the estate intended to be affected by such 
biU.— .166th Ord. formerly 150, Id. 

Sills for Exchanging or Selling Settled Mataies to 
have Schedules of their Value annexed. 
Ordered, that in any private bill for exchanging 
an estate in settlement) and substituting another 
estate in lieu thereof, there shall be annexed to 
such bill a schedule or schedules of sUch respec- 
tive estates, shewing the annual rent and the 
annual value thereof, and also the value of the 
timber growing thereupon j and in all private 



bills for selling a settfed estate, and purchasing 
another estate, to be settled to the same uses, 
there shall be annexed to such bill a schedule 
0* schedillea of such estates, specifying the 
annuat rent thereof } and that every such schedule 
shall be signed and proved upon oath by a 
surveyor or other competent person, before the 
Committee to whom such bill shiall be referred.— 
lS7th Ord. formerly 191,,/rf. 

Chairman to Report whether Orders have been 

Complied viUh^ 
Orderedj tha* the lord who shail be in the 
chair of a comnlittee to whom any private bill 
shaU be committed shall state to the House, 
when the report pf sitoh committee is made, 
how far the orders of the house in relation to 
such private bill have or have aot been duly 
complied with.-^148th Ord. formerly 152, Id. 

Ordered, that these orders sliall be transmitted 
to the committee to whom ahy private bill shall 
be referred, for their guidance and instruction.-^ 
Id, 

Mode of referring Petitions for Private hills retdi- 
five t& Estates, in Ireland, 

Ordered, by the Lords Spiritual and Temporal 
in parliament assembled, that for the future, 
whfen a petition for a private biH concerning 
estates in land situated in that part of the United 
kingdom of G.reat Britaiil and Ireland, Called 
Ireland, shaif be offered to this House, it shall 
be referred, if the parties desire it, to two judges 
of the Court of King's Bettch, Common Pleas, 
or Exchequer in Ireland, who are forthwith to 
summon all parties before them who may be 
concerned in the bill, and after hearing all the 
parties, and perusing the bill, are to report to 
the House the state of the case, A^d their 
opinion thereupon, under their hanflKnd are 
to sign the said bill : the same method is to be 
observed as to private bills concerning estates 
■in land situated in that part of the Tfnited 
Kingdom of Qreat Britain and Ireland Cidled 
Ireland, brought from the House of Comiiions, 
before the second reading of sUch bills by sending 
a copy Of the said bill, signed by the clerk, to 
the judges aforesaid, or any two of themt'=«'165th 
Ord, formerly 156, 9th December, ISOli 

Ordered, that for the future all perscWs eon» 
Cemed in the Consequences of such private bUls 
as aforesaid, and who reside itt that part of the 
United Kingdom of Great Britain and Ireland 
called Ireland, may give their consent to the 
passing of such bills before the two judges to 
whom such bills shall be referred j and the cer» 
tifieate of the said judges, or of any two of them, 
by which it shall appear, that, on a day and at 
a place to be therein expressed, such person or 
persons did appear personally before them, and, 
being aware of the interest they may have in 
such bill, did give his, her, or their consent for 
him or themselves, and for those for whom, 
according to law, he, she, or they may be en' 
titled to consent, and if any trustee or trustees 
shall be appointed by suCh bill, that such trustee 
or trustees did appear personally before them, 
and did accept the trust proposed to be vested 
in him or them by the said bill, and that the 
said several persons did in their presence sign a 
bill, (which bill, together with the said certifi- 
cate, must be produced,) shall be held as suffi- 
cient evidence of the consent of such person or 
persons before any committee of this House to 
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Vtiom the consideration bf euch bill fi^ay be 
ireferred.— 16§th Ofd. formeHy 16?, Id. 

Ordered, thai it be a geileral instruction to 
the judges who shall meet to take the consent 
t)f all pers6ns concerned in the eortseqliences of 
p;7iva,te bills relating; to estates in that pal't of 
the United Kingdom called IreUhd, that they 
take no notice of the consent of any person to 
the passing of such bill unless such person ap- 
pear before them, or that it be made manifest to 
them, by an instrument under the hand of a 
notary public, duly executed according to the 
forms required by law, that he or she is not 
able to attend, and doth consent to th« said bill. 
167th Wd. formerly 168, M. 

Ordered^ that where a bill is brought in to 
empower any person to sell or dispose of lands 
in one place in that part of the tTnited Kingdom 
called li-eland, and to buy or settle lands in 
fenother place in the said part of the United King- 
dom called Ireland, the committee to whom such 
bill shall be referred do take Care that the values 
be fully made out; and if the bill shall not be 
for making a new purchase, but only for settling 
other lands in Keu of those to be sold, in that 
tase provision shall be made in the bill that 
such other lands be settled accordingly ; but if 
the bill shall be to jwrchasC And settle other 
lands, in that cise, the committee Are to take 
Care that there be a binding agreement produced 
for sUoh new purchase ; or if it shall be made 
appear to the committee that such agreement 
cannot then be made, or that such purfehase 
Cannot then be made and settled ^s desired by 
the bill, and the cominittee shall be saibfied 
with the teasotts alleged for either of those pur- 
poses, in either of those cases ptovisioa shall be 
tnade in the bill that so much of the raoney 
brising hjLsale of the lands directed to be sold 
fts is tSfg. laid out in a hew purchase shall be 
Jiaid bythe purchaser or purchasers, Without 
3fee or reward, into the^ Bank Of IreMhd, in 
the name and with the privity of the Accountant 
General of the High CoUtt of Chancery of 
Ireland, to be placed to his account therfe ex parte 
the purchaser or purchasers of the estate of the 
person or persons mentioned in the title Of the 
isaid bill, pursuant to the method {irescribed by 
the Irish Statute 6f the 23rd and 24th Geo. 3, 
C. 22, and the General OrdeiJs Of the said court, 
and shall) when so paid in, be laid out in the 
■purchase of Irish government debentures, or 
Irish treasury bills : and it is further ordered, 
that the inteirest arising from the money so laid 
put in the purchase Of debenture or treasury 
bills, and the money received fot the same as 
ias they shall be respectively paid off by govern- 
ment, shall be laid out in the name of the said 
Accountant General in the purchase of other 
like debentures or treasury bills ; all v«-hich said 
debentures and treasury bills shall be deposited 
in the said bank in the name of the said Ac- 
countant General, and shall remain there until 
ft proper purchase or purchases be found and 



approved as shall be directed by sUch bill, and 
until the same shall, upon a petition setting 
forth such approbation, to be preferred to the 
said Court in a sttmmary Way by the persons to 
be named in the bill, be ordered to oe sold by 
the said Accountant General for the completing 
such purchase^ in such manner as the said court 
shall think just and direct : and it is further 
ordered, that if the money arising by the 8ale 
of such debentures or treasury bills shall exceed 
the amount of the original purchase money so 
laid out as aforesaid, then and in that case only 
the surplus which shall remain, after discharging 
the expense of the applications to the court, shall 
be paid to the person or persons respectively 
who would have been entitled to receive the 
rents and profits of the lands directed to be pur- 
chased in case the same had been purchased 
pursuant to the act, or to the representatives of 
such person or persons. — 168th Ord. formerly 
159, Id, 

Dopy of Petition and jtidgres* Ueport to be delivered 
to Chairman of Committees. 

Ordered, by the Lords Spiritual and Temporal 
in parliament assembled, that no private bill, 
the petition for which shall be referred to two 
of His Majesty's judges, shall be read a first 
time until a copy of the said petition, and of the 
report of the judges thereupon, shall be delivered 
by the party or parties concerned to the lord 
appointed by this House to take the chair in all 
committees. —«• 162nd Ord. formerly 174, 16th 
March, 1809. 



PATENTS. 

Ordered, by the Lords Spiritual and "f emporal 
in Parliament assembled. 1. That no bill for 
extending the term of any letters patent for any 
invention or discovery granted under the great 
seal of England, Scotland, or Ireland, shall be 
read a third time in this House unless it shall 
appear that the letters patent, the term of which 
it is intended by such- bill to extend, will expire 
within two years from the commencement of the 
session of parliament in which the application 
for such bill shall be made.— •187th Ord. formerly 
226. 

2. "that no bill for the^ purpose aforesaid shall 
be read a third time in this House unless it shall 
appear that the application to parliament for 
extending the term of the letters patent i6 made 
by the personj or by the representatives of the 
person, who himself originally discovered the in- 
vention for which such letters patent TVere 
granted by his majesty J and that the knowledge 
of such invention was not acquired by such 
person as aforesaid) by purchase or otherwise, 
from the inventor or owner of the same, or by 
information that such invention was known and 
pursued in any foreign country .-"/rf» 
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RULES & OEDEES OF THE IRISH COURT OF CHANCERY. 



All former General Orders of the Court of 
Chancery abolished, except those specially re- 
served, — 1st Gen. Ord., 27th March, 1843, 
Smith's ed. 

New orders to take effect from the ISth day of 
April, 1843.— Jrf. 

Mode of computing time. — 2nd Sen, Ord. 

Fixing holidays and time for attendance of 
oificers of the court. — 3rd Gen. Ord. 

Periods for which masters may adj^ouru their 
sittings. — Id. 

Side bar rules. — 4th Gen. Ord. 

No petition to be presented when order can be 
obtained as a side bar rule. — Id. 



PETITION. 

Practice as to hearing petitions. — SthGen.Ord. 

When an order is made on a petition, such 
petition is ta be lodged by the Secretary ia the 
Kegistrar's Office. — Id. 

Fetitioa of re-hearing not to state proceedings 
anterior to decree or order appealed firom. — 6th 
Gen. Ord. 



NOTICE. 

Notice not to stop proceedings. — ?th Gen. Ord. 

Exception. — Id. 

Making conditional orders absolute. — Id. 

PAUPER. 

No person admitted to sue or defend as a 
pauper, except on special motion, grounded on 
an affidavit that he is not worth £5 ; and in case 
of a person suing, the certificate of counsel shall 
be also produced, that he has good cause of suit, 
necessary. — 8th Gen. Ord. 

All petitions and notices on behalf of paupers 
to be signed by counsel and solicitor assigned, 
— Id. 

PLEADINGS. 

Pleadings and documents to be free ftom 
repetitions, prolixity, &c. — 9th Gen. Ord. 

All pleadings, except replications, to be signed 
by counsel, and all pleadings to be signed by a 
solicitor.^/rf. 

Pleadings to be legibly engrossed, and to have 
marked thereon the date of filing the original 
bill.— 10th Gen. Ord. 



In what manner attested copies of pleadings 
&c., are to be made out. — 11th Gea, Ord. 



BILL, 

Interrogatories in bill to be numbered, and 
those to be answered by each defendant specified. 
— 12th Gen. Ord. 

Not especifying interrogatories to be answered, 
to be part of the bill.— 13th Gen. Ord. 

Form to precede interrogating part of bill. — 
14th Gen. Ord. 



PARTIES TO A SUIT. 

Parties dispensed with, in eases where no 
account, &C., or other direct relief, is sought 
against them.^lSth Gen. Ord. 

Mode of proceeding in such cases.— Id. 

Notices served under last order,, how to be 
entered. — 16tk Gen. Ord. 

Plaintiffs proceeding when, notice served, and 
BO appearance by the defendant. — ITlh Gen. Ord. 

PlaintijSs proceeding when notice is served, 
and appearance entered by the defendant. — 18th 
Gen. (h-d. 

Special aippearance to entitle defendant to 
notice of proceedings. — 19th Gen.. Ord. 

Defendant not at liberty to enter a common or 
special appearance after the expiration of three 
weeks from notice served on him under the 1 5th 
Order, without the leave of the court. — 20th 
Gen. Ord, 

Costs of persons made parties when they might 
have been dispensed with, how to be paid, — 21st 
Gen. Ord. 

Defendant served out of jurisdiction may be 
served with notice under the 16th Order, if court 
so order. — 22nd Gen. Ord, 

Creditors by recognizance or judgment within 
the meaning of the 15th, 16th, 17th, 18th, 19th, 
20th, and 21st Orders.- 23rd Gen, Ord, 

Trustees for sale of real estate to represent 
persons beneficially interested ; but such persona 
to be made parties, if court think fit, — 24th 
Gen. Ord, 

24th Order is to extend to rents and profits, 
where trustees are competent to give discharges 
for the same ; but if trustees are not so competent, 
the persons entitled to receive the same when bill 
filed, to be made parties. No other person to be 
a party in respect of such rents, unless court 
shall otherwise order. — 25th Gen. Ord, 

24th Order shall extend to cases where trustees 
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have immediate power to sell' real estate ; and' 
25th Order shall apply to rents of the said estate. 
But in both cases court may ordrr persons bene- 
ficially interested to be made parties. — 26th 
Gen. Ord. 

In suits to execute trusts nf will of real estate, 
heir need not be a party. — 27th Gen. Ord. 

When plaintiffs demand joint and several, 
plaintiff may elect and sue such of the parties 
liable as he may think fit ; but the court may 
direct others to be made parties.— 28th Gen. Ord. 

CERTAIN PROCESS ABOLISHED. 

Writs of proclamation, commission of rebellion, 
and distrinf-as abolished, and writs of attachment, 
sergeant-at-arms, and sequestration unnecessary, 
as process to take bill as confessed. — 29th Gen. 
Ord. 

StTBPCENAS. 

Subpoena to be prepared by solicitors, and 
sealed by the clerk of appearances and writs. 
Each writ shall be in the form mentioned in 
the appendix. Ten shillings shall be paid on 
each subpoena. — 30th Gen. Ord. 

Subpoena to appear and answer, or to revive 
and answer, when served in Ireland, defendant to 
appear in eight days; when served out of Ireland, 
defendant to appear in such time as the order 
giving liberty to serve defendant out of jurisdic- 
tion shall direct. — 31st Gen. Ord. 

With subpoena, defendant to be served with 
notice to answer in two months, if subpoena 
served in Ireland, and in three months out of 
Ireland. — Id. 



APPEARANCES. 

Appearances to be entered with clerk of 
appearances and writs, and registrar. — 32nd 
Gen. Ord. 

If defendant served in Ireland with subpoena 
to appear, and shall not appear, plaintiff may 
enter a parliamentary appearance within fourteen 
days after time limited to appear.— 33rd Gen. Ord. 



ORDERS AND DECREES PRO CONFESSO. 

Order to take bill pro confesso against a de- 
fendant who has appeared. — 34th Gen. Ord. 

Against a defendant who has not appeared. 
—Id. 

Decree pro confesso. — Id. 

If defendant is served out of Ireland with sub- 
poena to appear, and shall not appear, plaintiff 
may, so soon as an answer is filed, apply to enter 
a parliamentary appearance ; and that the bill be 
taken as confessed ; or if no answer is filed, that 
the cause be set down to be heard ^ro confesso. — 
35th Gen. Ord. 



PRELIMINARY ACCOUNTS. 

That when preliminary accounts or inquiries 
must be taken or made before the rights of the 
parties can be ascertained, plaintiff may move 
therefore anytime after defendants have appeared. 
— 36th Gen. Ord. 



ANSW53E. 

Answers to be sworn in the HoUs office, before 
the deputy keeper of the rolls, &c. — 37th Gen. Ord, 
Upon aflidavit that defendant is unable, by 
sickness, to attend at Rolls office, deputy keeper 
of rolls may attend defendant, if within the 
circular road or two miles thereof. — Id, 
Taking answer by commission. — Id. 
Answers taken in England or Scotland before 
extraordinary commissioner, fourteen days' notice 
to be given. — Id. 

The officer at the Rolls to send a notice of 
filing answer or plea to the clerk of appearances 
and writs, who is to transmit it to the plaintiff's 
solicitor, on being paid his iee.—Id, 

Stamping answers sworn out of Ireland. — 38th 
Gen. Ord, 

Defendant in all cases entitled to a dedimus to 
take his emswer, and no order necessary for a 
dedimus ex parte. — 39th Gen. Ord. 

Time that notice of viewing exhibits must be 
served. — 40th Gen. Ord. 

Defendant at liberty to examine and inspect 
all exhibits. — Id, 

Defendant at liberty to file his answer, &c., 
without in the first instance paying costs of 
process. — 41st Gen, Ord. 

Plaintiff entitled to recover same forthwith, or 
to have them deemed costs in the cause as against 
such defendant. — Id, 

If defendant's answer (being an infant) be not 
filed within time limited, the plaintiff may file an 
answer for such infant by one of the clerks in 
court. — 42nd Gen. Ord. 
Infant's answer. — Id. 

Enforcing answer by attachment. — 43rd Gen, 
Ord. 
Enforcing answer by sequestration. — Id. 
Sequestration to issue without order during 
sitting of the court, but in vacation only by 
order — Id. 

Plaintiff not to issue attachment or sequestra- 
tion when purposes of suit can be obtained Jjy 
taking bill as confessed. — Id. 

No attachment to sergeant-at-arms, or pur- 
suivant, without special order. — Id. 

Period between day, plaintiff is directed to give 
security for costs, and such security is given ; as 
also between the day that notice of impertinence 
&c. in plaintiff's bill is served, and the day the 
matter expunged, not reckoned in time that de- 
fendant is allowed to answer, &c, — iithGen.Urd. 
Defendant not bound to answer any statement 
in bill, unless interrogated thereto, nor any inter- 
rogatory unless specially required. — 4oth Gen, 
Ord. 

Defendant at liberty, by answer, to decline 
answering interrogatory, from answering which 
he might have protected himself by demurrer. 
— 46lh Gen. Ord. 

If defendant suggests by his answer that bill is 
defective for want of parties, plaintiff may, within 
fourteen days, set down cause for argument on 
that objection only. — 47th Gen, Ord. 

If plaintiff shall not so set down cause, but 
proceed to a hearing, notwithstanding objection, 
court may, if it thinks fit, dismiss bill. — Id. 

If defendant object at hearing, that cause is 
defective for want of parties, not having made 
objection by plea or answer, court may make 
decree, saving rights of absent parties. — 4Sth 
.Gen. Ord. 
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AMENDED BILLS. 

Bill may be amended without order, until 
answer, plea, or demurrer. Also after answer, 
and before issue joined, to rectify a clerical error, 
&c., by a side bur rule. — 49tli Gen. Ord. 

One arauadment alter answer, &c. without 
order.-.- /rf. 

No second amendment after answer, and 
without order. — Id 

Unnecessary for plaintiff, on amending his bill, 
to pay defendant 20s. Irish for costs of former 
answer.— ^/rf. 

Special motion necessary to obtain an order for 
second amendmeni, after answer, &c., in matters 
not formal. — 50th Gen. Ord. 

What necessary to support application. — Id. 

No order for second ameiidinenc can be obtained 
after slj^ weeks from last answer deemed suthcient 
—Id. 

Side bar rule to amend clerical error, &e., to 
state amendment, and to be served on defendants 
who have appeared. — 51st Gen. Ord. 

Such order not to entitle defendant to further 
time to answer. — Id. 

If bill amended otherwise than to rectify 
clerical error, after appearance, &o., any pro- 
ceedings had against the defendant subsequent 
to service of process thereby waived.— /c?. 

If bill amended after appearance, and before 
answer, or after plea or demurrer allowed, de- 
fendant entitled to same time to answer as 
originally. — 52nd Gen. Ord. 

If bill amended after answer, defendant entitled 
to one month's time to answer. — Id. 

If plaintiff amends the bill otherwise than to 
correct clerical error, and does not require further 
answer, defendant entitled to eight days to con- 
sider whether necessary to answer, and if so, 
entitled to one month to answer — 53rd Gen. Ord. 

Amendment of bill after exceptions waives the 
exceptions. — 64lh Gen. Ord. 

If exceptions are deemed allowed, plaintiff may 
enter a side bar rule to amend, and that the 
defendant shall answer the amendments and 
exceptions. — Id. 

If amendment not made in four days from rule 
to amend, the defendant at libeity to file his 
answer to the exceptions, without regard to 
amendment. — Id. 

Amendment of bills on the file by interlinea- 
tion or by strUiing out matter. — 55th Gen. Ord. 

When amendments (the matter whereof 
occurred before, or partly before and partly 
after filing original bill) cannot be introduced 
by interlineation, plaintiff must file a new 
engrossment of entire bill. — Id, 

When amendments (the matter whereof 
occurred subsequent to filing original bill) 
cannot be introduced by interlineation, to be 
engrossed on a separate parchment, and affixed 
to the original bill. — Id. 



SUPPLEMENTAL BILL — BILL OF 
REVIVOR. 

No supplemental bill before issue joined ; after 
issue joined, plaintiff at liberty to file supple- 
mental bill as advised.— 66th Gen. Ord. 

Supplemental bill, or bill of revivor, not to 
contain statements in original suit. — 57th Gen, 

No bill of revivor, without special leave, after 
proceedings discontinued for ten years.— 58th 
Cm. Ord. 



Costs of a cross bill for discovery, and answer 
thereto, in discretion of court. — 59 th Gen. Ord, 

Plaintiff in original bill not required to atop 
proceedings until he shall answer cross bill, 
unless specially ordered ; and on the filing of a 
cross bill, an affidavit to be filed that it is not for 
purpose of delay, and a certificate of counsel. — 
60ih Gen. Ord. 



INJUNCTIONS. 

Injunction to stay proceedings at law not to 
issue before decree, except prayed for by biU, 
and bill verified by affidavit; and no injunction 
to issue except on motion or petition, except to 
put purchaser or tenant into possession. — 61st 
Gen. Ord. 

When demurrer or plea allowed, and when 
answer filed fourteen days, injunction obtained 
before answer, &c. is dissolved, unless plaintiff 
serves notice to continue injunction, or files 
exceptions or serves notice of objection. — 62nd 
Gen. Ord, 



DEMURRERS AND PLEAS. 

What demurrers and pleas may be filed without 
bein^ sworn. — 63rd Gen. Ord. 

Defendant allowed one month from appearance 
to demur, or plead, and plaintiff shall set same 
down for argument in fourteen days, otherwise 
demurrer or plea deemed allowed ; or plaintiff 
may in that period aUow plea or demurrer, and 
in that case may amend in ten days. — 64th 
Gen. Ord. 

No demurrer or plea shall be overruled, only 
because it shall not cover so much of the bill as 
by law it might. — 65th Gen. Ord. 

No demurrer or pica shall be overruled, only 
because the answer may extend to some of the 
matter covered by the demurrer or plea. — 66th 
Gen. Ord. 

Plea allowed by order to be deemed sufficient, 
unless ordered to stand for an answer, and the 
aiiswi-r be excepted to in tune. — 67th Gen. Ord, 

When demurrer or plia to part of a bill is 
allowed or overruled, plaintiff to except within 
one month, or answer deemed sufficient. — 68th 
Gen. Ord. 

If demurrer or plea to whole bill overruled, 
defendant entitled to no further time to answer 
than if same had not been filed. — 69th Gen. Ord. 



OBJECTIONS FOR IMPERTINENCE, 
PROLIXITY, AND SCANDAL. 

Objections for impertinence, &c., to be taken 
by notice, in one month after pleading, &c., filed 
and to be certified by counsel. — 70th Gen. Ord. 

If master reports against objections for imper- 
tinence, &c., his decision final ; if he report in 
favour of the objections, the impertinent matter 
to be expunged in four days after report con- 
firmed, &c. — 71st Gen. Ord. 

Answer to the unobjected portion of an affidavit 
on which a motion is founded, no waiver of objec- 
tions to the residue, and motion may proceed 
notwithstanding objections, and court may decide 
thereon, such decision to be final. — 72nd Gen. Ord, 

When objections for impertinence allowed, 
plaintiff to have fourteen days to except. — 73rd 
Gen. Ord, 
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EXCEPTIONS FOE, INSUFFICIENCY. 

Exceptions for insufficiency to specify in terms 
the part of the bill that is unanswered, and to be 
certified by counsel. — 74th Gen. Ord. 

Plaintiff to be entitled to six weeks after notice 
of first answer filed to except, and to fourteen 
days after notice of second and third answers; and 
If no exception filed in those periods, answer 
deemed sufficient- — 7Sth Gen. Old. 

Defendant i^llowed eight days to submit to 
exceptions by notice, and if he submit thereto, 
is to have three weeks or fourteen days to tile 
second or third answer ; if defendant does not 
submit, he may forthwith, or plaintiff may at end 
of.eight days, issue summonses to proceed before 
master, and if either party does not attend, master 
shall report in favour of psirty attending. — 76th 
Gen. Ord. 

If report not filed in three weeks, exceptions 
thereby deemed abandoned. — Id. 

If some exceptions are submitted to, and others 
are abandoned, defendant entitled to three weeks 
to tile second, and fourteen days to tile his third 
answer; but if overruled or allowed by the master, 
the master is to fix time for defendants further 
answer.' — 77th Gen. Ord. 

After expiration of time to file second or third 
answer to exceptions for insufficiency, also after 
report of third insufficient answer, or submission 
of defendant to notice of third insufficient answer, 
bill may be taken as coiifessed, or plaintiff may- 
proceed to enforce answer by attachment. — 78th. 
Gen. Ord, 

Upon exceptions for insufficiency, master to 
consider materiality of the statement with re- 
ference to the merits.— r79th Gen, Ord. 

Exceptions bad in part to be overruled. — Id. 

Exceptions to report on reference for insuffi- 
'ciency to be taken in five days, and to be set 
down in four days, in default exceptions to report 
deemed abandoned.— §pth Gen, Ord. 

If exceptions to report are filed and abandoned 
by plaintiff, defendai^t's time to answer to run 
from such exception abandoned. — Id, 



DISMISSma BILLS. 

If cause not heard in ten years after original 
hill filed, it is to stand dismissed, without costs ; 
unless court allow further time to the plaintiff, 
this order not to extend to any injunction. — 81st 
Gen. Ord. 

In existing suits plaintiff to have nine months 
to 'apply for further time. — Id. 

Defendant entitled to dismiss bill on notice and 
motion, in two months after answer deemed suf- 
ficient, except, &c. — 82nd Gen. Ord. 

Bill to be dismissed unless plaintiff file repli- 
cation, or undertake to hear the cause on bill and 
answer.— Id. 

Or the court give plaintiff further time. — Jd, 

Defendant entitled to move to dismiss bill on 
notice and motion, in three mouths after repli- 
cation filed. — 83rd Gen, Ord, 

Bill to be dismissed, with costs, unless plaintiff 
serve rule for publication, or set down caftse for 
hearing, or the court give plaintiff further time. 
—Id. 



JOINING ISSUE. 

Subpoenas to rejoin, &e., and rejoinders, un- 
necessary, and but one replication to be filed.— 
84 th Gen. Ord, 

On replication filed, defendant may examine 
his witnesses, and plaintiff may examine, when 
replication served on all the defendants. — Id, 



EXAMINATION OF WITNESSES. 

Each party entitled to examine bjr commissioii 
may, when issue joined, serve names of persons 
to be proposed to the master, and in eight days 
after, any party may issue a summons and pro- 
cure appointment of a commissioner.— 85th Gen. 
Ord. 

If parties agree to a commissioner, the Clerk 
Qf Writs may issue a commission without any 
order. — Id, 

No officer of the court to be appointed oom- 
niissiouer examiner in any case.— Vrf. 

Master's certificate, appointing a commissioner 
examiner, to be given to Clerk of Writs only, 
who is to transmit the commission to commis- 
sioner, and see that the opposite party has notice 
of issuing the commission. — 86th Gen. Ord. 

Commissioner at instance of any party to sign 
notice when and where examination will be 
sped : such notice to be served ten days before 
examination'if in Ireland, and fourteen days if 
out of Ireland.— ;id. 

Notice of witnesses intended to be examined 
to describe them, and to be served four days if 
examination in Dublin, ten days if before a com- 
missioner in Ireland, and fourteen days if out of 
Jreland?-^87th Gen. Ord. _ ' 

If witness not eSanlined in pursuance of notice, 
the master may certify costs to be paid to party 
in preparing for cross-examination. — Id. 

Interrogatories, &c., liot to be entered vrith the 
Eegistrar, and party at liberty to exhibit a.d- 
ditlonal interrogatories without order, eiccept to 
re-examine a witness.^-88th Gen. Ord, 

Examiner n^ay examine and cross-examine the 
same witness. — 89th Gen, Otd, 

Duties of examiners in chief, masters exaininers, 
commission examiners, and extraordinary com- 
missioners,— v90th Gen. Ord- 

Mode of producing a will for the purpose of 
being proved, — 91st Geji. Ord, 

Extraordinary commissioners to give notice of 
their appointment to the Cli^k of Appearances 
and Writs, who is to keep a registry. — 92nd Gen. 
Ord. 



PUBLICATION OF DEPOSITIONS. 

Defendant two months after replication filed 
and plaintiff two months after replication served, 
at liberty to serve peremptory rule for publication, 
provided that publication shall not pass except 
during the sitting of the court. — 93rd Gen. Ord. 



BUBPCENA TO HEAR JUDGMENT. 

Solicitor for any party at liberty to issue sub- 
poena to hear judgment, service thereof on the 
opposite solicitor good service. — 94th Gen, Ord. 
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SETTING DOWN CATJSE AND HEARma 

Solicitor setting down cause to lodge a docket 
■with the B,Bgisti-ar, stating in what manner, and 
before whom causfe is to be heard ; and Registrar 
at all times to set do^vn cause without order. — 
95th Gen. Ord. 

When subpoena to Jiear judgment not neces- 
sary, notice of setting down cause to be given, 
and such cailse to be four days in list before 
heard. — Id. 

Causes set down after the second day of term 
not entitled to be heard that term, except causes 
to be heatd at the Bolls, pro confesao, which may 
b.e set down Up to last day of term. — Id. 
■ If hearing of cause or motion cannot proceed 
fcy reason (if ftegligeAce of any officer or sdlieitor, 
6uch officer or solicitor shall pay such costs as 
the court shall award. — 96th Gen. Ord. 

Exhibits which may be proved at hearing, viva 
hoce, may be proved by affidavit of witness; — 97th 
Gen. Ord. 

When at the hearing of a cause, the evidence 
is agreed to be entered as read, either party at 
liberty to enter such of his evidence as he shall 
think fit, unless the other party then objects, and 
the court makes order to the contrary, — 203rd 
Gen. Ord. 



NOTES OF HEARING. 

A full note of every decree or order pronounced 
by the court, is to be taken by the Registrar, 
■who is to apply to the Court, if necessary, before 
the next cause or matter is called on.-7-98th Gen. 
Ord. 

Registrar shall not be attended by counsel in 
settling minutes of a decree or order, and sig- 
nature of counsel to decree unnecessary. — Id. 

Registrar to add consequential directions. — Id. 

Applications to amend notes of a decree or 
order to be made in six days, and the original 
minutes to be produced. — Id. 



DECREES. 

Modes of drawing up decrees and orders. — 
99th Gen. Ord. 

Certain forms set out in the appendix to be 
observed, — Id, 

Plaintiff to have the carriage of decree, but if 
not made up, or brought into the master's office 
in two months, any party may apply to the court 
for the carriage of the decree. — 100th Gen. Ord. 

In decrees in mortgage cases, interest shall be 
inserted only upon principal sums.— lOUt Gen. 
Ord. 

Under decrees for account of debts the master 
to report all debts and their priorities. — 102nd 
Gen. Old, 

Surplus produce of sales to be applicable to pay 
puisne incumbrances. — Id. 

Payment of puisne incumbrances. — Id. 

Puisne incumbrancer may applyfor sale of lands 
remaining unsold. — Id. 

Court may direct such sale, or appoint or con- 
tinue a receiver. — Id. 

This order to extend to decrees already made, 
—Id. 

Master may make separate report, if the plaintiff 
Improperly delayed by extending the accounts. 
—Id, 

Two copies of the decree to be engrossed, one 



for the party, and the other to be. transDnitted to 
the Rolls, and the Registrar to keep the draft,-— 
103rd Ben. Ord. 

Clerical errors may be corrected at any, time, 
'^Id. 

Mode and time of enrolment. — Id. 

After six months decree not to be enrolled 
without order, — Id. 

Order to be conditional in the first instance, 
and absolute when time therein expires. — Id. , 

Decrees and orders to specify the time within 
■which they are to be performed and memorandun* 
to be endorsed on back of decree to be served on 
theparty.— 104th Gen. Ord. 

When party served with any decree or ordei 
shall neglect to perform it, party having carriage 
thereof may enforce performance by attachment 
or sequestration without further order,— 106th 
Gen. Ord, '■■■■) ■■ 

Court rate of interest £5 ppr cent., except on 
balances due by receivers,- &c.— 106th Gen. Ord. 

Under every decree for an account of personal 
estate, the master shall report what part thereof 
(if any) outstanding,— 107th Gen. Ord. 

MASTER'S OFEIGES. 

Masters to meet on the first Monday in May 
in each year, and compare their rules, and make 
them uniform, and the opinion of three is to 
govern the fourth, and if necessary the court will 
make a general order.-rlOSth Gen. Ord. 
■ All general jOrders.to, be entered in a book to 
be kept by the senior master, and signed by the 
Lord Chancellor. — Id. 

Masters to keep an " Entry Book" of all pro4 
ceedings had before them, and their decision? 
thereon, such books to be produced in court on 
hearings, or mptions when necessary. — 109th 
Gen. Ord, 

All orders made by masters, under act 4 & ^ 
Will. 4, c. 78, or under. these orders, shall be 
signed by the master, and entered by his clerk iii 
the " Master's Order Book," and a copy thereof 
so signed, and marked as entered by his examiner 
shall be a sufficient weirrant to aqy officer of th^ 
court. — 1 10th Gen. Ord. 

Proceedings" under references to be subject t6 
the control of the master ; and each summons to 
be peremptory and not to be limited to any period 
of time) except by order of the master, and the 
master to proceed thereon from hour to hour, and 
from day to day, consecutively ; and on every 
adjournment parties to attend without a new 
summons, and no new summons to issue without 
the direction of the master. — 111th Gen. Ord. 

Signature of Master's Examiner to summon? 
sufficient. — Id. 

Master to fix a period each day for hearing 
matters of course, afterwards master to proceed 
with all caruses and matters consecutively, and 
which shall be entered in a general list. — 112th 
Gen. Ord. 

The master shall not extend time for procuring 
report, unless satisfied that due diligence has 
been used, and particularly he sliall not do so on 
account of the absence of counsel, unless satis- 
fied tlftt such absence is unavoidable : and in no 
case shall any delay be granted because a Queen's 
counsel cannot attend, except in case of temporary 
illness.— 113th Gen. Ord. 

If master be unable to make a report in a 
reasonable time, in consequence of neglect of par- 
ties, he may make an ex parte report, stating the 
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*auses ■*hieii hdte Jjretehted him from making 
a report on the merits; -which report shall be 
lodged by the Master's Examiner with the Regis-r 
Irar, who is to set down same for hearing in first 
cause list, after the expiration of ten days. — id. 

Masters to report annually to Lord Chancellor, 
names of causes and solicitors therein, that have 
not been eSectually prosecuted. — U4th Gen. Ord, 
■ When an y of the parties shall not have appeared, 
or made an appointment of t dwelling house for 
service on him of summonses and notices, how 
reference is to proceed. — 115th Gen. Urd, 

If no appointment made pursuant to notice, 
master at liberty to T^voceed. ex paries — Id. 
i' If by reason of non-attendance of a party, or 
any party nijt being prepared, master unable to 
proceed, he may award costs, and' no appeal,— 
1 16th Gen. Ord. ' i ■ , 

A copy of each decree or order, referring a 
matter to a master, shall be lodged in master's 
■office ; and if party prosecuting same does not 
proceed with diligence, master may give carriage 
thereof to any other pirty.— ^n7th Gen. 'Ord. 

Master may require any party to be represented 
before him by a distinct solicitor. — 118th Gen. 
Ord. 

' Party having carriage of decree or order, shall 
be entitled to eight days in case of decree, and 
four days in case of order, to issue a summons to 
take the inastelr's general directions, in default, 
any other person interested may issue summons. 
— 119 th Gen.. Ord. 

Master to be at liberty to permit any person 
interested to issue summons in shorter period. — 
Id. . • 

On summons for general directions, the master 
is to regulate the manner of proceeding. — 120th 
Gen. Ord. 

, All charges, &c., to be signed and Verified by 
party filing, unless the master, under special 
pircumstances, shall othetwise direct.— Ji^ 

Discharge to be filed in three weeks after 
notice of charge filed — ;121st Gen. Ord, 
' When party neglects to file a charge within 
the time allowed by the master, he may state in 
his report, that party havitig neglected to file a 
charge, he is unable to report as concerns such 
party.— 122nd G««. Ord. 

If discharge not filed in time allowed for that 
purpose, master may treat charge as verified, or 
proceed and report accordingly. — ^123rd Gen, Ord. 

After charge and discharge filed, ■ eitlier. party 
may issue a summons and proceed thereon,— 
124th Gen. Ord. 

Proceedings on such charge and discharge. — Id. 

The master may examine any persoij claiming 
before him, upon written interrogatories, or viva 
voce, or in both modes ; also at liberty to examine 
a witness visa voce, — 123th Geti, Ord. 

Affidavits read in court may be used before the 
master, and upon every inquiry it shall be in the 
master's discretion what further affidavits shall 
be read.— 126th Gen, Ord. 

All persons claiming under any decree or order, 
to be at liberty to examine each other on personal 
interrogatories. — 127th Gen, Ord. 

Proceedings on personal interrogatories. — 1 28th 
Gen. Ord. 

Party entitled in all cases to a commission to 
take his answer to personal interrogatories. — 
129th Gen. Ord. 

Party entitled to eight days, to except to 
answer to personal interrogatories, and in default 
answer to be deemed sufficient. — 130th Gen, Ord. 

If exceptions filed, master to report without 



order ; and if he allows exceptions, to fix time 
for filing further answer. — Id. 

If any document before the master is objected 
to as being impertinent, prolix, br scandalous, it 
shall be brought before the master by notice, 
who may without any order expunge it, — 131st 
Gen. Ord. 

If master find it not impertinent, his decision 
finals— /rf, 

Beports not to recite documents, but merely 
refer thereto, unless the master, for special reasons, 
to be stated by him, shall otherwise think fit.— 
132Qd Gen. Ord. 

Order not to extend to reports relative to trus- 
tees under acts as to disabilities.— ^/«;. 

Master not to issue summons to settle report, 
without requiring parties to shew cause why 
summons should mot issue j but master may re- 
ceive evidence after, summons issued and award 
costs thereby occasioned.— 133rd Gen. Ord, 

After report approved of by the master, any 
party at liberty to file objections within four days 
after notice of report duly seryedi or within such 
other time as master may appoint, and no objeC'. 
tions shall be received unless the point was sub- 
mitted to the master, previously to his having 
put his initials to the report.-=-134th Gen. Ord, 

Reports to be engrossed by the master's clerk, 
who is to lodge the same, as also receivers ac- 
counts when passed, in the registrar's office. — 
135th Gen. Ord. 

Applications to vary reports under decrees, or 
reports on reference for insufficiency, or reports 
on title, to be made by taking exceptions, appli- 
cations to vary report under any other order to 
be made by motion on notice. — 136th Gen. Ord. 

Reports under decrees to stand confirmed with- 
out order in eight days after notice of filing, all 
other reports under interlocutory orders in five 
days after like notice.^-137th Gen. Ord. 

No lands to be put up for sale by the master 
until a statement of title, and the opinion of 
counsel thereon, and the title deeds are lodged 
in the master's office. — 138th Gen. Ord. 

The master to inspect abstract and certify 
thereon, and the solicitor to be responsible that 
the abstract is correct. — Id, 

When lauds are directed to be sold, or let, the 
master is at liberty to direct the biddings to be 
had in the country, — 139th Gen. Ord. 

Master ni;ty direct what books, &c., are to be 
produced on a reference, and how long they are 
to remain in his office. — 140th Gen. Ord. 

Master's examiners to keep a "Receiver's 
Book," and enter tlie name of each receiver, &e., 
and date of his last accounting, and on the last of 
every month, to lay before the master the name 
of any receiver, &c., who should have accounted in 
that month, and neglected, or who having ac- 
counted, neglected to lodge balance. — 141st Gen. 
Ord. 

Master to be at liberty to direct the solicitor of 
the court for minors and lunatics to proceed 
against such receiver, &c. — Id. 

Master's examiner to send list of receivers, &c., 
who have passed accounts in each month and 
been directed to lodge balances, to Accountant 
General to 'certify. — Id. 

Solicitor having conduct of cause, is to compel 
receiver to account and lodge his balance, and to 
be responsible to the court in case of neglect. — 
Id. 

Receiver's book to be open at all times in 
master's office. — Id. 
Master's examiner on first of October in each 
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year, to furnish to Lord Chancellor tiamea of re- 
ceivers, &c., who have not passed aocountsi or 
lodged balance, who shall make such order as he 
shall see fit. — Id. 

Master not to execute lease to a tenant Until 
certificate, of recognizance cnroUedt is procluccd. 
— 142nd Oen. Ord. 

Oh reference to appoint guardians of minors, 
or new trustees, master to inquire into fttness of 
person proposed, and repoyt their willingness to 
accept the office, also to report ' willingneaa gf 
receivers to act. — tiSrd Gen. Ord, 

Master may correct clerical errors, &c., in re* 
port, though Sled, if not acted on. — 144th Gen. 
Ord. 

Master may review taJtation of coats before 
payment, or process to recover theixi, but shall 
certify reasons for doing so.— .Jrf, 



OKDERS RELATING TO RECEIVERS. 

Receivers, &e., are to manage as well as let 
lands over which they are appointed under the 
directions of the master, except the part in the 
possession of defeudant or respondent.— Moth 
Gen. Ord. 

Receiver, &c., on fecognizance enrolled to entet 
order that tenants do pay their rents, and cause 
same to be served on the tenants, or at their 
residences. — 146th 6er^. Ord, 

If half-yearly rent In arrear five months, or 
quarterly rent in arrear two months, receiver may 
distrain, or sooner, if the master shall so direct, 
as also may distrain weekly tenants so soon as 
rent is due. — Id. 

If remedy by distress insufficient, master may 
direct receiveir to proceed by notice to quit or 
ejectment. — Td. 

If master be of opinion that receiver should pro-> 
ceed by attachment, he is to give a certificate to 
that effect, and thereupon an order nisi for attach- 
ment will issue. — Id. 

Master is to state, in passing receivers, &c., 
account, the balance, and the time within which 
he is to pay in, or to invest the same, and transfer 
it to the credit of the cause or matter.-<-147th 
Gen. Ord. 

In default of receiver, &e., lodging or paying 
his balance in time directed by the master, the 
master on passing his next account to charge him 
interest nt £6 per cent., and disallow him his 
poundage and fees. — Id. 

Master not to allow poundage or costs of ac- 
counting to any receiver, &c,, and who shall not 
pass his first account in fifteen months from his 
appointment and each succeeding account in thir- 
teen months from previous one, unless the master 
shall enlitrge the time under special circum- 
stances. — USth Gen. Ord. 

Wlicnevcr receiver, &c., shall neglect to ac- 
count pursuant to 14Sth Order, master shall, at 
tlie instance of any l^arty, issue a summons for 
that purpose, and if receiver, &c., do not account 
pursuant thereto, shall give a certificate, and 
thereupon an attachment shall issue. — 149th Gen. 
Ord. 

Queries to be answered by receiver, &c., pre- 
viously to the master proceeding to let lands. — 
150th Gen. Ord. 

The master at liberty to relet to such of the 
occupying tenants as ho shall think it for the 
bpnefit of the parties, at fair occupation rents. — 
Id. 

If occupying tenants will not renew, master to 
let for seven years, pending the cause.— /rf. 



Master's clerk at liberty to require his fees 
heiore person declared tenant Id, 

On lodging a written authority to bid, verified 
by affidavit, party at liberty to bid in the name 
ot such person. — /rf, 

Statement of facts by receiver, &c., to refer to 
last previous statement, and master to decide as 
to costs thereof. — Iftlst Oen. Ord. 

Payment of tithe rent barges by receiver, &o. 
-"152nd Oen. Ord. 

When decree directs appointment of receiver, 
master at liberty to make separate report, and 
receiver appointed by decree may be removed by 
order, and shall be subject to same rules in all 

respects as if appointed by order 153rd Gen. 

Ord. 



ORDERS FOR RECEJVER UNDER 
JUDGMENTS ACTS. 

1st Order shall be for leave to serve notice, that 
an Order will be made for a receiver, if cause not 
shown in ten days,-^154th Gen. Ord. 

Such notice to be served on all persons in pos- 
session, except tenants.— /d. 

2nd Order to be absolute, and to specify lands, 
amount of receiver's security, &o.— /rf. 

And is to be made on motion while court sit- 
ting, and on petition in vacation, — Id, 

Master on application by respondent may re- 
port sum due. — 155th Gen. Ord. 

And on requisition of any of the parties, or of 
the receiver, tax the costs, and may order re- 
ceiver s balance to be paid to petitioner, unless 
such receiver shall have been extended to some 
other matter or cause. When payment ordered 
by master, he is to certify baliuice due to peti- 
tioner. — Id. 



ORDERS RELATING TO COSTS, BRIEFS. 
DRAFT CONVEYANCE, &c. 

Schedule of fees in appendix to be the fees 
solicitors entitled to, and costs to be taxed 
between party and party, and solicitor and client, 

as nearly as possible in the same manner. 156th 

Gen, Ord, 

When costs are ordered, masters to tax with- 
out any order referring it to them. — Id. 

In preparing briefs, solicitor is to abbreviate, 
and when amended bill has been filed, but one 
bill to be briefed, and long statements of deeds, 
&c., schedules to answers, interrogatories in bill, 
to be omitted, and in taxing costs master to ex- 
amine brief, and disallow unnecessary costs.— 
167th Gen. Ord. 

If master, in taxing costs, shall disallow por- 
tion of charge for copies of briefs, he shall dis- 
allow any sum whatever for abbreviating. — 168th 
Gen, Ord, 

On interlocutory applications, the court may 
award costs in gross. — 159th Gen. Ord. 

When master is directed to tax costs, or settle 
a conveyance, party shall lodge the costs, or the 
draft conveyance, in the master's office, and give 
notice; and opposite party, within eight days, 
may agree to pay costs, or tender a sum, or adopt 
the conveyance, or deliver a statement of pro- 
posed alterations, and if he neglects to do so, 
or the opposite party rejects same, the master 
shall proceed to tax, or settle the conveyance, 
and party in default shall pay costs of taxation, 
and unless the master shall otherwise direct, shall 
pay costs of settling conveyance. — 160th Gen, 
Ord. 
Master to tax the bill as lodged under the ISOth 
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Order, and all bills of odsts when taxed are to be 
retained in the office and bound up each term.— 
161st den. Ord. 

Masters to give a certificate of taxation, 
which shall be sufficient to warrant officer to 
issue process. — Id. 

On all ex parte taxations, master to reqture 
affidavit that castings are correct.— Jd. 

Masters to allow but one set of costs to. mere 
formal parties, who answer separately, if he is of 
opinion Aey should have answered jointly. — 
163nd Gen. Ord, 

Third persons establishing an itnoontested de- 
mand under decree or order, entitled to costs not 
exceeding £5; if demand disputed, entitled to re- 
ceive and liable to pay such costs as master deem 
reasonable. — 163rd Gen. Ord. 

Costs of proving deeds, documents, &o., put in 
issue, not to be allowed, unless party shall have 
served notice on the opposite solicitor, calling on 
him to. admit them, and when not admitted, 
master is to. tax the costs against the party re- 
fusing to admit, unless the court or the master 
shall be of opinion such party should not pay 
costs. — 16ith Gen. Ord, 

■ Mastet at liberty to tax costs between attorney 
and client, on the application of, and under- 
t^ing to pay by the cHent. — 166th den. Ord. 

£10 deposit on aU appeals and rehearings to be 
paid to opposite party with further taxed costs, 
if same abandoned, but if appeal or rehearing 
argued, the deposit and costs to be in discretion 
ef court. — 166th Gen. Ord. 

When plaintiff directed to pay costs of suit, 
costs occasioned to defendant by amendment of 
bill, to be deemed part of defendant's costs, but 
if amendments occasioned by default of de- 
fendant, plaintiff's costs thereof to be taxed and 
deducted from amount of defendant's costs.^ 
167th Gen. Ord. 

Plaintiff obtaining decree^ with costSi not to 
have costs of unnecessary amendments, or of 
tiiose caused by want of due caution. — Id. 

This is not to apply to amendments by special 
order. — fd. 

No costs to be allowed for the attendance of 
counsel before the master, unless the master shall 
have entered in his book at the time his approba- 
tion of such attendance.— 168th Gen. Ord., 

Master not to permit more than one counsel 
for one party .^Jd. 

When demurrer allowed, or plea allowed on 
argument, plaintiff to pay costs, and when with- 
drawn or overruled, defendant to pay costs, un- 
less court shall direct otherwise. — 169th Gen. 
Ord. 

Costs of exceptions for insufficiency, or objec- 
tions for impertinence, &c., by whom and how to 
be paid.— 170th Gen. Ord. 



MINORS. 

Master not to be guardian of fortune without 
express order. — 171st Gen. Ord. 

On reference to appoint guardian of fortune, if 
the appointment of a receiver be requisite, master 
may appoint as guardian any fit person ■\rilling to 
act without a receiver, and allow him poundage, 
he giving security. — Id. 

Such guardian to be subject to responsibilities 
of a receiver, and in such case master may re- 
quire attendance of solicitor of minors and luna- 
tics on passing accounts, and shall allow him his 
coats out of estate. — Id, 



When guardian of fortune of minor or receiver 
first appointed, master to inquire whether ex- 
isting management of estate should be continued 
or altered, and what allowances or abatements 
should be made or continued. — 172nd Gen. Ord. 

In cases of guardians or receivers already ap- 
pointed, master, if he thinks fit, may make 
similar inquiriea ; no tenant to originate or inter- 
fere in such inquiry. — Id, 

If a mother who has been appointed guardian 
of her children, shall marry, such subsequent 
marriage shall be stated to the master, who shall 
report whether it is fit that a new guardian 
should be appointed. — 173rd Gen. Ord. 

When master is guardian of fortune of minor, 
no petition to be presented in his name without 
his approval.— 174th G«». Ord. 

Master on passing accounts of executors or ad- 
ministrators in matter of a minor to be at liberty 
to receive affidavits to verify vouchers, or the 
fact of payment. — 175th Gen, Ord. 

Master to direct on what particular occasions 
the solicitor of the court for minors and lunatics 
shall attend references before htm, and to direct 
what bill of costs, or other document is to be laid 
before him, and to certify sum. to be paid solicitor 
for services. — 176th Gen, Ord, 



BEGISXRARS. 

Motion and hearing books, to be kept, in which 
decrees and orders shall be entered according to 
their dates, with such matters as may enable 
registrar to draw orders or decrees in legal form. 
—177th Gen. Ord. 

Orders drawn up to be entered in (vder book, 
books to refer each to the other. — Id. 

Beferences in like manner, where decrees are 
made up and bound. — M. 

Entries to be made in plain hand- writing, and 
to be closed each day, and signed by registrar. 
—Id. 

No decree or order to be- entered^ till signed by 
registrar. — Id. 

Solicitors' order book to be kept, in which time- 
of besp.fiaking order may be entered.. — Id. 

Orders to be delivered, or ready, according to. 
priority of application Id, 

On delivery of order, date of same to be in-, 
serted in the margin of the book. — Id. 

Begistrar sh^ll take care that no clerk shall 
have the power to favor solicitor. — Id. 

If fee taken or order issued contrary to this 
order, registrar to submit same to court.— W. 

This order not to interfere with priority usual 
in cases of money injunctions or ne exeat orders. 
— 7d. 

Registrars before they countersign Accountant 
General's drafts, shall enter same, and the par- 
ticulars thereof in a book, and every month com- 
pare a list of drafts to be furnished by the bank, 
with the entries in their books, and apprize Lord 
Chancellor if any variance. — 178th Gen. Ord. 

All decrees and documents to be filed in 
Begistrar's Office to be written on post paper, 
bookwise, and shall be bound up in separate 
volumes each term, — 179th Gen, Ord. 



ACCOUNTANT GENEBAL. 

Accountant General, in drawing for money, 
which is subject to Usher's poundage, is to direct 
the bank to deduct the amount from the sum 
ordered to be paid. — 180th Gen. Ord. 
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When any security, the property of Buitors, is 
paid off, Bank of Ireland to receive cash, and 
place it to credit of cause or matter. — 181st Gen, 
Ord. 

Bank of Ireland to receive dtviddnds on stock, 
and furnish schedule thereof to Accountant 
General. — Id, 

Bank of Ireland not to permit transfer of stock, 
unless order therefor be produced to them. — Id. 

Accountant General, in executing order for 
transfer, &c., of stock to draw for brokerage. — 
Id. 

Accountant General to certify, each term, to 
Lord Chancellor, vrhat has been drawn for 
brokerage, — Id. 

Bank of Ireland and Accountant General to 
balance their accounts yearly. — Id. 

In order to avoid accumulation of accounts in 
Accountant General's Office, where sum not ex- 
ceeding 6d. shall remain as a sole balance after 
payment of the other funds, the Accountant 
General may, in drawing drafts, pay same to the 
parties, in such manner as most convenient. — 
182nd Gen. Ord. 

Where interest of stock is directed to be 
invested from time to time, the Accountant 
General shall give a schedule thereof to the 
broker, who shall invest the same at the end of 
each half-year. — I83rd Gen. Ord. 

Brokers not to charge more than Ss. for first 
valuation of stock under money order, and 2s. 
for each subsequent one, and certify on the first 
day of each term, to Lord Chancellor, the sum 
received by them for such valuations. — 184th 
Gen. Ord, 

When stock ordered" to be transferred to a 
party, the Accountant General to draw for any 
dividends received thereon, subsequent to the 
order and before transfer. — 185th Gen. Ord. 



LEGACY DUTIES. 

Registrar in drawing decrees^^or order directing 
Accountant General to pay any legacy, or part 
of residue of personal estate, shall direct him to 
have regard to its being liable to duty ; and 
Accountant General, before payment; shall re- 
quire certificate of the payment of the duties, or 
may transfer to proper officet the amount of the 
duties.— 186th Gen. Ord. 

Executor or administrator not to be allowed 
credit for payment of legacy or residue of personal 
estate, unless receipt of the proper officer pro- 
duced. — 187th Gen. Ord. 



CLERK OF APPEARANCES AND WRITS. 

All notices, &c., to be served through office of 
Clerk of Appearances and Writs.— 188th Gen. Ord. 

Mode of service. — Id. 

Clerk of Appearances and Writs to have notice 
served before 8 o'clock of the day. Notice left 
at office, except on the last day for serving 
notices in each term. — I/d. 

Clerk who serves notice, &c., shall mark the 
same "served" with the initial letters of his 
name, which is to be deemed good service. — Id, 

Such clerk to take oath prescribed by Act of 
4 Geo. 4, c. 61.— Id. 

Notices, &c., to be entered in books, and all 
notices to be bound up each term, and all sum- 
monses and orders to be preserved. — 189th Gen. 
Ord. 



Book to be kept, in which shall be entered 
titles of causes and matters. — 190th Gen. Ord. 

Names of guardians, &c., and of all third 
persons, and of their solicitors and of the masters 
in each cause and matter. — Id. 

And the date of filing bill, entering appear- 
ances &c. — Id, ^ 

To enable Clerk of Appearances and Writs to 
keep book. — Id. . 

Solicitor, on the day he files a bill, to lodge 
docket in the office. — Id, 

Clerk of Appearance and Writs to enter the 
name of master to whom such cause and matter 
is to stand referred. — Id, 

If solicitor neglect to make entries, and a party 
uninformed of his interests neglects to serve him 
with notice, the costs, thereby occasioned, shall 
be borne by the person so neglecting, unless court 
otherwise order. — Id. 

As to causes and matters now pending, the 
solicitor for any party may cause same to be 
entered in such book, by furnishing a docket con- 
taining full particulars. — Id. 

All writs to be issued by the Clerk of Appear- 
ances and Writs. — 191st Gen. Ord. 

Also to keep books of account, and enter all 
fees received and disbursements. — Id. 

Exceptions to answers, to be filed in office of 
Clerk of Appearances and Writs. — 192 Gen, Ord. 

Clerk of Appearances and Writs to receive 
certain fees and pay same into "The Suitors' 
Fee Fund Account" when they amount to £100. 
—193rd Gen. Ord. 

Clerks in courts to make out day list of mo- 
tions. Notices of motion to be served two days 
before they are listed, and clerk in court to attend 
court and read documents. — 194th Gen. Ord. 



CLERK OF AFFIDAVITS. 

Clerk of affidavits to discharge duty performed 
by Usher, to receive the fees specified in the 7th 
schedule to act of 4 Geo. 4, c. 61 ; and to enter 
same in proper account books, and to pay fees 
into bank to credit of " Suitors' Fee Fund," 
when they amount to £100. — 195th Gen. Ord. 

Affidavits to be written on post paper, book- 
wise. — 196th Gen. Ord. 

No extract from affidavit to be charged less 
than 3s. 4d., and where solicitor prepares copy 
of affidavit for attestation, the person filing shall 
assist in comparing it. — 197th Gen. Ord. 

Clerk-of Affidavits not to receive any affidavit 
with erasure or interlineation, unless noticed in 
jurat, and affidavit not to be taken off the file for 
inspection, imless attested copy bespoke. — 198th 
Gen, Ord, 

_ Affidavit sworn before Extraordinary Commis- 
sioner, or Master Extraordinary to be enveloped 
in paper, and sealed before it is returned to part}-. 
—199th Gen, Ord. 

If affidavit requires to be stamped. Clerk of 
the Affidavits to hand it to solicitor for that pur- 
pose. — Id. 



SOLICITOR. 

No person to be admitted a solicitor, without a 
certificate of the Senior Master and Registrar, 
and to have a fixed place of business in Dublin, 
and to sign a roll. — 200th Gen. Ord. 

No solicitor to be changed in a cause or matter, 
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without a side bar rule be entered and served for 
that purpose; but this order not to extend to 
cases that require a special order. — 20l8t Oen. 
Ord. 

Service on a solicitor by whom a party has 
appeared, good service, except when personal ser- 
vice required. — 202nd Gen. Ord,^ 



LUNACY. 

The following are to be the General Orders in 
Lunacy, and all others to be abolished, and shall 
take effect from the loth April, 1843. 

That the provisioHS of tlie General Orders of 
the Court of Chancery, bearing date the 27lh 
day of March, 1843, shall be applied in Lunacy 
in the several cases set forth, — 1st Gen, Ord,, 
•27th March, 1843. 

This order to be observed in the offices Of the 
Court of Chancery, &c. — Id. 

Committee of person of Lunatic to transmit on 
the 1st of March in each year, under cover to the 
Lord Chancellor, a certificate, &c. — 2iid Gen, 
Ord. 

Also a medical certificate, (but hot that of the 
proprietor, or usual attendant of asylum where 
lunatic confined) of the actual state of Lunatic, 
&B.—Id. 



IN LUNACY. 

No lease of lands shall be made dependant on 
the duration of the matter of lunacy or idiotcy, 
but shall be made for a term of years not less 
than twenty-one, unless otherwise specially or- 
dered, and every such lease, where the master 
shall not otherwise direct, shall contain proper 
clauses to be apltfaVSd of by him, for preventing 
the assignment oi sub-letting of the lands de- 
m'sed.— G<-». OrJ. 21st Aug. 1848. 



RECEIVERS, SEQUESTRATORS AND 
GUARDIANS. 

That no recognizance hereafter to be entered 
into by or for any tenant, receiver, sequestrator, 
guardian, or other person, who, according to the 
general practice or orders of the court, or to any 
special order made in any cause or matter, may 
be bound to enter into a recognizance, shall be 
deemed to be completed within the meaning of 
such practice or orders, or special order, unless 
and until, in addition to the due Enrolment 
thereof, the same shall be duly registered in the 
office of the Registrar of .Tudgments, in pursuance 
of and according to the provisions of the act of 
the seventh and eighth years of the reign of Her 
Majesty, intituled " An Act for the Protection 
of Purchasers against Judgments, Crown Debts, 
Lis Pendens, and Commissions of Bankruptcy ; 
and for providing an Office for the Registry of all 
Judgments in Ireland ; and for amending the 
Laws in Ireland respecting Bankrupts, and the 
Limitation of Actions" — and of an Act passed 
in the eleventh and twelfth years of the reign of 
Her Majesty, intituled " An Act to facilitate the 
Transfer of Landed Property in Ireland :" But 
the non-eompliance with this order shall not 
afiect the validity of such recoginzance at law or 
in equity, otherwise than as the said acts, or 



either of them, may in such case £^ect &ie same, 
as a$;ainst purchasers, mortgagees, or creditors. — 
Ibt Gen. Ord,, 3rd. Jan. 1849. 

That the masters shall not perfect any lease 
under a letting made to a tenant until, iiv addi- 
tion to the certificate of the enrolment of his re- 
cognizance, a certificate of the said Registrar of 
Judgments, of the lodgment and entry of the 
memorandum or minute of such recognizance, 
required by the said first-mentioned act, to be 
left with him, endorsed on a duplicate of such 
memorandum or minute, in. pursuance of the said 
act of the eleventh and twelfth years of the reign 
of Her Majesty, shall be produced. — 2nd Gen, 
Ord, 

That the production of a like certificate of the 
Registrar of Judgments shall be requisite, with 
the certificate of the enrolment of the recogni- 
zance, to entitle a receiver, sequestrator, or guar<- 
dian to enter the general order that the tenants 
do pay their rents and arrests to him. — 3rd Gen, 
Ord. 

That all receivers, sequestrators, and guardians 
already appointed, shall proceed without delay, 
and before the first day of February next ensuing 
to have the several recognizances heretofore en- 
tered into by them, or on their behalf, duly re- 
gistered, pursuant to the said acts, in the office 
of the said Registrar of Judgments, and do pro- 
duce the like certificate of the said registrar as 
aforesaid in respect thereto to the inaster, on the 
passing of their next accounts respectively, who 
may therein allow the costs of such registry ; and 
the waster shall, have, power to disallow his 
poundage on such account to any receiver, se- 
questrator, or guardian not producing such cer- 
tificate, dated on or before the said first day of 
February, unless some satisfactory reason shall 
be glveu to him for. the delay ; and the masters 
shall not pass any such account without produc- 
tion of the certificate ; and in their certificate of 
the allowance of the account, shall state that the 
same was produced, and the date thereof. — Itb 
Gen. Ord, 

That to the next statement of facts to be laid 
before the master by any receiver, sequestrator, 
or Guardian, or to his next accovint, whichever 
shall be first lodged after the date hereof, there 
shall be annexed, by way of schedule, a specifi- 
cation of the several tenants by whom recogni- 
zances have been entered into, and the amount 
thereof respectively ; and the master shall exa- 
mine into the same, and shall be at liberty in all 
cases, when he shall think fit, to direct the 
receiver, sequestrator, or guardian, or his 
solicitor, to effect, within a time to be fixed 
by the master, the due registration under the 
said acts, of all or any of the said recognizances, 
which it may be proper to have so registered, 
and to allow the costs thereof in the account 
of such receiver, sequestrator, or guardian, and 
to suspend the passing of any account until such 
direction shall have been complied with. — Sth 
Gen. Ord, 

That any party interested in any cause or 
matter, or the receiver, sequestrator, or guardian 
appointed therein, may register under the said 
acts the recognizance of any deceased or dis- 
charged receiver, sequestrator, or guardian, or 
of any party, which shall not have been vacated ; 
and the master may allow in his next account to 
any such receiver, sequestrator, or guardian, the 
costs of such registration, where he shall think it 
was proper that the same should have been ef- 
fected ; and the master may also allow and direct 
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to be paid to the general solicitoi for minors, out 
of any funds properly applicable thereto, the costs 
of any such registration made by him, in cases 
where it may be necessary that such registration 
should be so made. — 6th Gen. Ord. 

That the fee of 16s. 8d. shall be allowed to the 
solicitors of the court for attending to register 
any judgment, decree, order, crown bond, lis 
pendens, or recognizance under the said acts, 
and for all duties relating thereto, including the 
preparation and signing of the memorandum and 
minute to be lodged with the registrar, and a 
duplicate thereof ; bat the masters in allowing 
any costs, under the fifth foregoing order for the 
registration of the recognizances of tenants, may 
allow a lesser sum for each, in their discretion, 
haWng regard to the numbers registered by the 
same solicitor in the same cause or matter,^7tb 
Gen. Ord. 

lliat where a separate report shall be made by 
a master under a decree, containing a direction 
to appoint a receiver, as provided by the IdSrd of 
the Cxencral Orders of the 27th day of March, 
1843, any objection to such separate report shall 
be taken by notice, and not by way of exception ; 
and no cause shall be set down to be heard on 
such separate report, or on any objection thereto. 
—8th Gen. Ord. 



TRUSTEES AND TRUST FUNDS. 

Any trustee desiring to pay money, or transfer 
stock or securities into the name of the Account- 
ant-General of the Court of Chancery, under the 
said act, is to file an affidavit, entitled in the 
matter of the act and of the trust, and setting 
forth— 

1. His own name and address. 

2. The place where he is to be served with 
any petition, or any notice of any pro- 
ceeding or order of the court relating to 
the trust fund. 

3. The amount of stock, securities, or 
money which he proposes to deposit, or 
to transfer, or to pay into court, to the 
credit of the trust. 

4. A short description of the trust, and of 
the instrument creating it. 

6. The names of the parties interested in 
or entitled to the fund, to the best of the 
knowledge and belief of the trustee. 
6. Thesubmissionof the Trustee to answer 
all such inquiries relating to the appli- 
cation of the stocks, securities, or money 
transferred, deposited, or paid in, under 
the act, as the court may think proper 
to make or direct. — 1st Gen, Ord. 9th 
Oct. 1848. 
The party filing such affidavit, on production 
of an attested copy thereof, is to be at liberty to 
enter a side bar rule to lodge or invest the money, 
stack, or security specified in such affidavit, in 
the Bank of Ireland, with the privity of the Ac- 
countant- General, to the account of the par- 
ticular trust. — 2nd Gen. Ord. 

The Aceountant-General, on production of an 
office copy of the affidavit and rule, is to give the 
necessary directions for transfer, deposit, or pay- 
ment, and to place the stock, securities, or money, 
to the account of the particular trust ; and such 
transfer, deposit, or payment is to be certified in 
the usual manner. — 3ra Gen, Ord. 



The trustee having made the payment, transfer, 
or deposit, is jEbrthwith to give notice thereof to 
the several parsons named in his affidavit, as in- 
terested in, or entitled to the fund.-^rrith Gen. 
Ord. 

Smb persons, or any of them, or the trustee, 
may apply by petitiofli as occasion may require, 
respecting the investment, payment out, or distri- 
bution of the fund, or of the dividends or interest 
thereof.— 5th Gen.- Ord. 

The trustee is to be swvQd with notice of any 
application made to the court respecting the fund, 
or the dividends or interest thereof, by any party 
interested therein, or entitled thereto.^6th Gen. 
Ord, 

The parties interested in, or entitled to the 
fiind, are to be served with notice of any applica- 
tion made to the court by the trustee, respecting 
the fund in court, or the interest or dividends 
thereof.— 7th Gen Ord. 

No petition is to be set down to be heard, until 
the petitioner has first named a place where he 
may be served with any petition, or notice of any 
proceedings or order of the court, relating to the 
trust fund. — 8th Gen. Ord. 

Petitions presented, and affidavits filed, and 
rules entered, under the said act, are to be en- 
titled in the matter of the said act, (1 1th and 12th 
Vic. c. 68, ) and in the matter of the partioular 
trust. — 9th Gen. Ord. 



TAXING MASTERS. 

That the several Orders of the 28th day of 
October, 1845, relating to the office of taxing 
master, the times and hours of attendance thereat, 
the duties of the Taxing Master, his powers, and 
the course of proceeding in his office, shall in all 
respects apply to and govern the several Taxing 
Masters appointed and to be appointed under the 
said act of the last session, and their respective 
offices, and the clerks therein. — 2nd Gen. Ord., 
9th Oct., 1848. 

That all bills of costs now standing by the said 
General Orders of the 28th day of October, 1845, 
or by any decree or order, referred to the said 
John O'Dwybe, Esq. as the Taxing Master of the 
court, and on which he has not certified the costs 
due, are hereby referred as well to the said Johk 
O'DwTER as to the other Taxing Masters ap- 
pointed and to be appointed under the said act, 
who shall regulate among themselves the dis- 
tribution thereof for taxation, so as to avoid any 
unnecessary delay to the solicitors and suitors of 
the court ; and, to that end, each of said masters 
shall be at liberty to adopt the whole, or such 
part as he shall think fit, of the proceedings 
which have already taken place in respect to the 
taxation of any of said bills ; and the certificate 
of any other of the said Taxing Masters, of the 
sum due on such bills, shall be of the same force 
as that of the said John O'Dwteb, notwith- 
standing any reference of such costs to him by 
name. — 3rd Gen. Ord. 

That the said Taxing Masters shall arrange a 
plan for determining the future references of all 
costs under the decrees, or orders of the court, 
or under requbitions to each of them, in weekly 
rotation ; such plan to be submitted to and ap- 
proved of by the Lord Chancellor. — 4th Gen. Ord. 

That when there shall have been any former 
taxation of costs in the same cause or matter, all 
references therein for the taxation of costs shall 
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be made to the Taxing Master before whom such 
farmer taxation has taken place, either on a re- 
ference from the court, or upon the request of a 
Master in Ordinary ; but any taxation had before 
the said John O'Dwteb, Esq., before this date, 
shall not be deemed a former taxation within this 
rule so as necessarily to require that all future re- 
ferences for taxation in the same cause or matter 
should be made to him. — Sth Gen. Ord. 

That the Taxing Masters fihaU be respectively 
assistant to each other ; and that in the discharge 
of their duties, and for the better despatch of the 
business of their respective offices, any Taxing 
Master may tax, or assist in the taxation of a biU 
of costs which has been referred for taxation to 
any other Taxing Master, and in such case may 
certify sum due in respect thereof. — 6th Gen. Ord, 



TRANSFER OF EQUITABLE JXTRISDIC- 

TION OF THE COURT OF EXCHEQUER 

TO THE COURT OF CHANCERY IN 

IRELAND. 

The jurisdiction of the Court of Exchequer, as 
a court of equity, &c., abolished and transferred 
to the Court of Chancery.— 1 3 & 1 4 Vic, o. S 1 , s. 1 . 

Suits depending and proceedings transferred to 
the Court of Chancery, to be carried on according 
to the practice of that court.^^/d. s. 2. 

Writs returnable in exchequer, to be returnable 
in chancery. — Id. 

Lord Chancellor may remit, to the Court of 
Exchequer, causes partly heard by that court. 
—Id. 

Lord Chancellor to make General Orders for 
the taxation of costs, &c., by reason of the trans- 
fer.— /rf. s. 3. 
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